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John  Russell  v.  James  Stinson,  Sr.,  James  Stinson,  Jr.,  John 

Stinson,  Samuel  Stinsok,  William  Stinsok,  anb  Samuel 

Vanc?b. 

[^Executiani  upon  Real  Estate*.  -*-2Vt£«to.] 

Per  Curiam.  The  facts  to  be  collected  from  the  bill,  answer, 
depositions,  and  other  evidence,  are  these  :  — 

The  State  of  North  Carolina  granted  a  tract  of  land,  of  which 
the  lands  in  question  are  part,  to  Robert  Carr,  1st  November,  1786. 
He  conveyed  to  Goodwin,  4th  of  Mav,  1789.  He  conveyed  to 
Beard  part  of  these  lands,  to  the  amount  of  250  acres  ;  to  Vance 
249J  acres,  5th  April,  1795.     Vance  sold  to  Stinson,  the  elder,  in 

1797,  or  in  the  beginning  of  1798,  and  gave  him  a  bond  for  title  as 
the  defendants  state,  but  as  the  witness.  Beard,  states,  and  as  Vance 
also  states,  by  deed  executed  and  witnessed  by  Carmick.  Hynes 
also  says,  that  Stinson,  afterwards,  on  the  8th  of  August,  1798,  gave 
up  the  deed  to  himself;  and  Vance,  by  his  directions,  made  another 
deed  of  these  lands  to  the  other  Stinsons  who  are  defendants 

to  this  bill,  which  was  registered  the  25th  of  *  December,     [2J 

1798.  The  witnesses  state  that  Stinson,  at  the  time  of  this 
conveyance  to  his  children,  was  indebted  more  than  he  was  worth, 
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and  also  when  he  executed  this  deed,  he  said  now  he  had  done 
what  he  had  some  time  wished,  for  he  conld  not  hold  the  lands 
himself  long,  but  he  hoped  he  had  got  it  so  fixed  that  his  children 
could  enjoy  them  after  him.     Records  showed  divers  recoveries 
against  him  in  the  year  1798,  and  before  and  after.     The  evidence 
shows  he  was  in   insolvent  circumstances.     In  1795  he  became 
surety  for  Isaac  Collit  for  the  costs  of  a  suit  prosecuted  by  Collit 
against  Erwin  in  ejectment;   in  which   Collit  was  nonsuited  in 
April,   1796.     A   id.  fa.  issued  against  him  in    October,  1798. 
Judgment  was  given  against  him  in  March  term,  1799,  by  confes- 
sion.    A  fi.  fa.  issued  in  September,  1799,  which  was  returned, 
levied  on  three  cowe  and  one  yearling;  sold  for  eight  dollars.     An 
alias  jL  fa.  reciting  it,  issued  in  March  term,  1800,  and  was 
returned  to  September  term,  1800,  levied  on  a  tract  of  land  of  James 
Stinson^  and  to  be  sold  on  the  28th  of  October.     A  venditioni 
exponas  issued  September,  1800,  returnable  1801,  and  was  returned 
levied  on  a  hotise  and  tract  of  land  adjoining  Chreeneville^  and  not 
sold  for  the  want  of  Udders.     An  alias  venditioni  exponas  issued 
March,  1801,  returned  satisfied  and  money  ready  to  he  returned 
into  the  office.     Stinson  left  the  house  in  question  and  Russell  took 
possession;   the  young  Stinsons  sued  Russell  in   ejectment  and 
recovered;  and  Russell  filed  this  bill  12th  of  September,  1809. 
Stinson  continued  in  possession  after  the  date  of  the  deed  to  his 
children  and  from  the  time  he  purchased  in  1798  to  the  time  of  the 
sale  under  the  execution ;  he  sold  two  acres,  part  of  this  land,  to 
Holt,  1st  February,  1799 ;  and  to  Duncan  and  Duffield  one  and  a 
half  acres  31st  August,  1798,  and  offered  to  sell  100  acres,  part  of 
the  residue,  and  he  and  the  person  he  offered  to  sell  to,  agreed 
on  the  price,  but  when  it  was  discovered  that  he  had  con- 
[8]     veyed  to  his  children,  *  Holt,  the  intended  purchaser,  declined 
proceeding. 
On  the  day  of  sale  the  bidding  was  opened  and  the  land  was  cried 
by  the  deputy,  the  principal  sheriff  being  present ;  but  on  Stinson's 
insisting  on  the  sheriff  to  go  with  him  to  get  ihe  money  of  Balch, 
the  sale  was  suspended,  and  the  sheriff  went  with  him,  but  not  pro- 
curing the  money,  the  sale  was  continued,  and  was  ended  after  dark. 
The  bidding  commenced  early  in  the  afternoon.    Balch  was  pre- 
vailed upon  by  Stinson  to  bid,  and  asked  the  sheriff  before  he  began 
to  bid,  if  he  would  receive  Stinson's  receipt  for  all  the  money  above 
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what  would  satisfy  the  execution,  and  was  answered  yes,  but  after 
he  had  bid  as  far  as  two  hundred  and  nine  dollars,  the  sheriff  told 
Balch  that  he  must  retract  his  promise  as  to  the  surplus,  and  that 
Balch  must  pay  all  the  money,  if  it  should  be  even  to  the  amount 
of  two  tiiousand  dollars.  Whereupon  Balch  declined,  but  would 
have  bid  any  sum  needful  to  accomplish  the  purchase  if  he  could 
have  been  permitted  to  pay  the  surplus  by  Stinson's  receipt.  Not 
long  before  the  conveyance  to  the  children,  Stinson  advised  with 
Perry,  and  wanted  to  know  whether  he  could  not,  as  he  was  so 
much  embarrassed  with  debts,  convey  to  his  children,  so  as  to  secure 
the  property  to  them.  Being  answered  no,  for  that  it  would  be 
considered  fraudulent,  he  replied,  he  would  try  it  anyhow.  The 
children  were  all  under  age  when  the  conveyance  was  made  to 
them ;  the  eldest  not  being  more,  than  sixteen  years  of  age.  In 
July,  1798,  Stinson  conveyed  a  tract  of  land  called  Young's  place, 
about  three  miles  from  the  lands  in  question,  to  William  Wilson, 
for  money  advanced  to  pay  off  executions  levied  on  the  same  at  the 
instance  of  Deaderick ;  and  also  at  the  instance  of  King  and  Dixon. 
That  deed  is  yet  in  the  possession  of  Wilson,  and  is  endorsed  thus, 
**  2%M  deed  to  be  in  the  office  till  called  for  hy  me^  W.  Wilson.^^ 

Upon  these  facts,  divers  main  questions  have  been  made  at  the 
bar,  and  divers  subordinate  and  previous  ones  have  arisen. 

*  First,  had  Stinson  any  legal  estate  in  the  premises  arfter  [4] 
the  deed  made  to  him  by  Vance,  and  before  and  at  the  time 
of  the  deed  made  to  his  children  ?  The  answer  is  furnished  by  the 
act  of  1715,  ch.  38,  §  5.  The  decisions  in  North  Carolina  uniformly, 
and  those  in  this  State  latterly,  have  been  that  no  legal  estate  does 
pass  until  registration  actually  takes  place.  The  construction  upon 
this  section,  with  respect  to  all  deeds,  is  the  same  as  upon  the  statute 
27th  Henry  VIII.  ch.  16,  directing  the  registration  of  deeds  of" 
bargain  and  sale.  The  estate  is  to  pass  by  deed  executed,  and 
proved,  and  registered.  The  latter  requisite  is  equally  essential  as 
any  of  the  former.  The  estate  by  both  acts  does  not  pass  till  it  be 
complied  with.  The  reason  of  directing  registration  is  not  only  for 
the  benefit  of  creditors  and  subsequent  purchasers,  but  tq  supply 
the  place  of  livery  of  seisin,  the  object  of  which  is  notoriety,  that 
the  lord  might  know  on  whom  to  call  for  his  services;  and  the 
plaintiff  in  actions  for  the  freehold,  then  in  use,  to  know  against 
whom,  as  the  tenant,  such  actions  were  to  be  commenced.     The  act 
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of  1784,  ch.  10,  §  7,  directing  bills  of  sales  for  slaves,  and  the  regis- 
tration thereof,  is  solely  for  the  benefit  of  creditors  and  subsequent 
purchasers.  The  title  vests  immediately,  and  becomes  subsequently 
void  if  not  registered.  But  the  tenn  void  here  means  at  the 
instance  of  creditors  and  subsequent  purchasers.  This  act  proceeds 
upon  the  same  principles  as  that  in  1777,  which  directs  granU  to 
issue  and  to  be  recorded  in  twelve  months,  or  to  be  void.  This  is 
for  the  benefit  of  the  State,  is  good  as  to  all  others,  and  can  only 
be  avoided  by  the  State  taking  the  necessary  legal  steps  for  the 
avoidance. 

The  second  question  is,  if  no  legal  estate  passed  to  James  Stinson, 
then  had  he  any  estate  liable  to  the  satisfaction  of  creditors  ?  for  if 
he  had  not,  then  it  was  no  injury  to  them  to  have  caused  it  to  be 

conveyed  to  his  children. 
[5]         *  Answer :  he  had  by  the  payment  of  the  purchase  money 

and  the  purchase  of  the  lands  an  use  or  trust.  2  Bl.  Com. 
888.  The  bargain  and  payment  of  the  purchase  money  first  vests 
the  use,  and  the  statute  of  uses,  the  possession.  But  no  right 
to  the  possession  passes  till  registration.  Before  registration  and 
after  the  payment  of  the  purchase  money,  the  use  or  trust  arises, 
and  vests  in  the  purchaser.  It  is  then  immaterial  whether  Stinson 
had  a  deed  unregistered,  or  only  a  bond  for  title,  for  in  either  case 
he  had  the  U9e.  It  is  needless  therefore  to  decide  whether  the  ex- 
ecution of  the  deed  to  him  ought  to  have  been  proved  by  Carmick, 
and  the  other  subscribing  witnesses,  or  by  any  of  them ;  for  the 
bond  is  admitted  in  the  answer.  Then,  is  this  use  or  trust  which 
he  had,  liable  to  execution  ?  A  trust  estate  is  liable  to  execution  by 
statute  of  29th  Charles  II.  ch.  3,  §  10  ;  vwfo  2  Saund.  11.  "  It 
shall  be  lawful  for  any  sheriff  or  other  officer,  to  whom  any  writ  or 
precept  is  directed  at  the  suit  of  any  person,  if  for  and  upon  any 
judgment,  statute,  or  recognizance,  to  do,  make,  and  deliver  execution 
unto  the  party  in  that  behalf  suing,  of  all  such  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  as  any  other  person  or 
persons  are  in  any  manner  of  wise  seized  or  possessed  in  trust  for 
him  against  whom  execution  is  so  sued,  like  as  the  sheriff  or  other 
officer  might,  or  ought  to  have  done,  if  the  said  party  against  whom 
execution  was  sued  had  been  seized  of  such  lands,  &c.,  of  such 
estate,  as  they  are  seized  of  in  truBt^  for  him  at  the  time  of  the  said 
execution  sued,  which  land,  &c.,  by  virtue  and  force  of  such  ex- 
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ecntion,  shall  accordingly  be  held  and  enjoyed  free,  and  discharged 
from  all  incumbrances  of  such  person  or  peAons  as  shall  be  seized 
or  possessed  in  trust  for  the  person  against  whom  such  execution 
shall  be  sued,  and  if  any  cestui  que  trust  shall  die,  leaving  a  trust  in 
fee  simple  to  descend  to  his  heir,  then,  and  in  every  such  case,  such 
trust  shall  be  deemed  and  taken,  and  is  hereby  declared  to 
be  assets  by  descent,  and  the  heir  shall  be  liable  to  *  and  [6] 
chargeable  with  the  obligation  of  his  ancestor,  for  and  by 
reason  of  such  assets,  as  fully  and  amply  as  he  might  or  ought  to 
have  been,  if  the  estate  in  law  had  descended  to  him  in  possession, 
in  like  manner  as  the  trust  descended." 

If  this  section  of  the  act  of  Charles  II.  be  in  force  in  this  State,  a 
trust  estate  is  liable  to  execution.  And  if  Stinson  had  the  use  or 
trust  continuing  in  him  on  the  day  when  the  first  fi,  fa.  issued 
against  him,  in  September,  1799,  that' trust  was  liable.  By  this  act 
the  trust  is  bound,  not  by  the  judgment  as  other  real  estates  are  by 
the  statute  of  Westminster  the  2d,  ch.  18,  which  introduced  the 
ekffit,  but  only  by  the  issuing  of  the  fi,  fa.  and  from  the  date  of  the 
teste  thereof.  Had  Stinson  this  trust  on  the  day  when  the  fi.  fa. 
issued  against  him  in  September,  1799  ?  He  caused  the  lands  in 
question  to  be  conveyed  to  his  children  on  the  8th  of  August,  1798. 
This  conveyance,  however,  was  made  to  defraud  creditors ;  it  was 
made  when  he  was  indebted,  and  insolvent.  The  set.  fa.  issued 
October,  1798,  and  judgment  was  entered  September,  1799.  It 
was  made  to  his  children  without  valuable  consideration  paid  by 
them ;  he  continued  in  possession,  and  sold  parts  of  the  same  land 
to  Holt  and  Duncan  and  Duffield,  and  it  was  made  for  the  express 
purpose  of  defeating  creditors.  These  circumstances  are  proof  suf- 
ficient of  the  fraud  mtended ;  the  fraud  in  this  instance  would  be 
accomplished,  if  the  conveyance  to  the  children  were  deemed  valid. 
It  does  not  appear  that  he  had  any  other  property  upon  which  the 
execution  could  have  been  levied.  Being  fraudulent  it  was  void  as 
to  creditors,  both  by  the  common  law,  by  the  statute  of  13th  Eliza- 
beth, ch.  5,  aAd  by  our  act  of  1716,  ch.  38,  §  8.  It  is  an  aliena- 
tion of  lands  to  which  in  equity  he  is  entitled,  as  much  as  he  is 
entitled  at  law,  by  a  conveyance  made  as  required  by  the  same  act, 
§  5.  Indeed,  the  common  law  would  produce  the  same 
effect  as  these  acts  do,  had  they  never  been  made.  *  They  are  [7] 
not  additional  to,  but  declarative  of  the  common  law,  which 


6  8  HAYWOOt).  [Rogeraville, 


Bassell  v.  Stinson. 


extends  to  all  the  cases  mentioned  in  these  acts,  and  to  all  other 
cases  not  mentioned  fli  them,  which  if  not  invalidated  would  pro- 
duce the  loss  of  a  just  debt  to  a  creditor,  bj  fraudulent  alienation  of 
property  liable  to  the  satisfaction  of  his  debt.  This  deed  to  the 
children  being  void  as  to  creditors,  is  void  as  to  the  creditor  in  this 
fi,  fa.^  and  of  course,  as  between  him  and  Stinson,  the  property 
continued  in  Stinson  oh  the  day  when  the  fi.  fa.  issued. 

The  question  then  comes  forward,  is  such  a  trust  liable  to  jfL  fa. 
by  our  law,  as  it  was  by  the  law  of  England  liable  to  execution  in 
consequence  of  the  29th  Charles  II.  ch.  8,  §  10  ?  That  section, 
as  well  as  the  act  of  8d  and  4th  William  and  Mary,  ch.  14,  reenacted 
by  North  Carolina,  1798,  ch.  39,  §  2,  though  both  of  them  passed 
after  the  4th  of  James  I.,  are  in  force  here  as  the  court  conceives  ; 
though  not  within  the  general  rule  for  determining  what  statutes  in 
England  are  in  force  in  this  country.  The  act  5th  George  II.  ch. 
7,  is  in  these  words,  §  4  :  "  And  be  it  further  enacted,  by  the  au- 
thority aforesaid,  that  from  and  after  the  said  29th  day  of  Septem- 
ber, 1732,  the  houses,  lands,  negroes,  and  other  hereditaments  and 
real  estates,  situate  or  being  within  any  of  the  said  plantations 
belonging  to  any  person  indebted,  shall  be  liable  to,  and  chargeable 
with  all  just  debts,  duties,  and  demands  of  what  nature  or  kind 
soever,  owing  by  any  such  person  to  his  Majesty,  or  any  of  his 
subjects,  and  shall  and  may  be  assets,  for  the  satisfaction  thereof,  in 
like  manner  as  real  estates  are  by  the  law  of  England  liable  to  the 
satisfaction  of  debts,  due  by  bond  or  other  specialty,  and  shall  be 
subject  to  the  like  remedies,  proceedings,  and  process  in  any  court 
of  law  or  equity,  in  any  of  the  said  plantations  respectively,  for 
seizing,  extending,  selling,  or  disposing  of  any  such  houses,  lands, 
negroes,  and  other  hereditaments  and  real  estates  towards  the 
satisfaction  of  such  debts,  duties,  and  demands,  and  in  like 
[8]  *  manner  as  personal  estates  in  any  of  the  said  plantations 
respectively  are  seized,  extended,  sold,  or  disposed  of  for  the 
satisfaction  of  debts." 

This  act  speaks,  first,  of  the  liability  of  lands  in  America,  and, 
secondly,  of  the  judicial  process  to  be  used  against  them,  for  the 
efiectuation  of  that  liability.  Lands,  &c.,  and  teal  estates  are  made 
liable,  &c.,  as  real  estates  are  in  England  ;  how  is  that  ?  A  trust 
estate  in  England  was  then  a  real  estate,  descendible,  devisable, 
alienable,  and  extendible  for  the  satisfaction  of  debts.     Lands  de- 
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vised  were  then  liable  in  England  in  the  hands  of  the  devisee  by 
the  3d  and  4th  of  William  and  Mary,  ch.  14,  though  by  the 
common  law  none  but  lands  descended  were.  Immediately  upon 
the  passage  of  this  act  of  George  II.,  all  statutes  for  the  subjection 
of  real  estates  to  the  satisfaction  of  debts,  as  well  as  the  common 
law  upon  the  subject,  which  these  statutes  had  amended  or  added 
to,  were  in  fofte  in  the  colonies.  Is  it  to  be  believed  that  lands 
devised  away  from  the  heir  were  not  liable  to  be  sold  for  debts, 
from  1732  to  1789,  a  space  of  fifty-seven  years,  till  the  act  of  the  3d 
and  4th  of  William  and  Mary,  ch.  14,  was  reenacted  by  the  Assem- 
bly of  North  Carolina,  1789,  ch.  86,  §  2  ?  In  all  this  time  there  is 
no  instance  within  our  knowledge  of  a  debt  lost  by  such  devise. 
Had  such  been  the  law,  it  would  have  been  altered  and  provided 
for,  long  before  the  year  1789.  In  consequence  of  this  act  of 
George  II.,  lands  and  tenements  were  inserted  in  the  fi.  fa.^  which 
by  the  common  law  only  issued  against  goods  and  chattels.  These 
words  were  added  for  the  purpose  of  reaching  the  real  estate  made 
liable  by  the  act  of  George,  including  trusts  of  freehold  estates  made 
liable  by  the  laws  of  England  then  existing,  amongst  which  was 
this  section  of  29th  Charles  II.  ch.  8,  §  10.  Such  was  the  form 
and  effect  of  the  fi.  fa.  as  altered  by  the  act  of  George  II.  when 
the  act  of  1777,  ch.  2,  §  29,  was  enacted.  It  continued  the 
fi.  fa.  against  lands  as  it  had  been  established  by  the  *  act  of  [9] 
George  II.,  not  at  all  impairing  its  form  or  extent,  but  rather 
enlarging  it ;  for  executions  which  before  issued  only  against  goods 
and  chattels,,  were  then  directed  to  issue  against  lands  and  tene- 
ments also ;  which  perhaps  was  meant  for  executions  issued  by  jus- 
tices of  the  peace ;  which  in  1788,  ch.  14,  §  10,  are  understood  to 
extend  to  real  estate  by  virtue  of  the  words  ^^  lands  and  tenements," 
which,  by  the  act  of  1777,  are  directed  to  be  inserted  in  them, 
overlooks  the  clause  in  the  same  act  which  directs  execution  from 
justices  of  the  peace  to  issue  against  the  goods  and  chattels,  or  body 
of  the  debtor.  What  is  real  estate^  one  of  the  terms  used  in  the  act 
of  George  II.  ?  All  the  lands,  tenements,  and  trusts  which  a  man 
bath ;  for  by  these  words,  real  estate^  lands  subject  to  trusts  for  the 
benefit  of  the  devisor  will  pass  to  his  devisee.  The  act  of  George 
II.  is  also  enforced  by  the  act  1778,  ch.  5,  and  with  it  all  the 
statutes  that  are  referred  to  by  it  as  forming  the  law  of  England 
upon  this  subject  when  it  passed ;  of  course  this  section  of  29th  of 
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Charles  II.  ch.  S,  §  10,  was  enforced  at  the  same  time.  These  acts 
are  all  enforced,  furthermore,  by  the  Constitution  of  this  State,  and 
by  the  act  of  1789,  ch.  8,  §  8.  The  10th  article  of  the  Constitu- 
tion, §  2,  continues  in  force  the  same  statutes  and  acts  of  Assembly 
as  the  State  received  from  North  Carolina.  The  result  is,  that  the 
act  of  Charles  11.  is  enforced  by  the  latter  provisions,  and  that  trust 
estates  are  liable  here,  as  spoken  of  in  the  case  citeS  at  the  bar,  8 
E.  486.  From  all  these  considerations  the  conclusion  follows,  that 
although  it  be  true,  in  general,  that  equitable  estates  are  not  liable 
to  JL  fa,  because  not  known  to  the  common  law,  yet  an  equitable 
estate,  being  also  a  trust  dependent  on  a  legal  estate  of  freehold.  Is 
subject  to  this  statutory  provision. 

And  this  is  the  reason  why  the  Legislature  of  this  State  and  of 
North  Carolina  have  not  made  any  law  relative  to  this  subject,  as 
they  would  most  certainly  have  done  long  ago  had  it  been  un- 
[10]  derstood  to  be  law,  *  that  a  debtor  might  defeat  all  his  credi- 
tors by  purchasing  and  paying  for  land,  and  thereby  raising  a 
trust,  which  no  creditor  could  affect,  er  by  getting  a  deed  and  keep- 
ing it  from  registration.  A  debtor  would  then  have  nothing  to  do 
but  turn  all  his  estate  into  a  trust  or  deed  unregistered,  and  bid  defi- 
ance to  all  his  creditors. 

Objections  are  made  by  Stinson's  counsel,  which  have  been  consid- 
red,  and  deserve  to  be  answered.  The  first  is,  that  this  land  was  sold 
by  an  alicis  venditioni  exponas^  without  any  seizure  upon  the  second 
fi.  fa.y  the  same  not  being  produced.  Answer :  we  must  consider  the 
mode  of  transacting  business  in  this  country  formerly,  and  conform 
to  it,  8  in  case  of  a  verdict  from  North  Carolina  without  any  judg- 
ment, or  a  scroll  for  a  seal.  The  practice  has  been  to  write  alias  on 
the  second^. /a.  and  to  put  that  into  the  hands  of  the  sheriff  as  a 
new  writ.  In  such  case,  if  the  seizure  be  made  on  the  second,  the 
clerk  can  only  state  in  his  record  the  return  to  it,  and  that  is  done 
here.  It  is  recited  in  the  first  venditioni  escpanas.  We  do  not  say 
that  a  JL  fa,  is  not  necessary  to  be  produced;  but  we  believe  that 
what  is  shown  ought  to  be  received  on  this  occasion  as  equivalent  to 
a  fi,  fa.  And  here  let  us  notice  a  difference  between  the  sale  of  chat- 
tels and  of  lands ;  the  former  must  be  actually  seized  and  shown  to 
the  bidder  on  the  day  of  sale.  Not  so  of  the  latter ;  for  they  are  in- 
capable of  seizure  and  removal  to  the  place  of  sale.  A  remainder 
or  reversion  may  be  sold,  as  well  as  a  present  possession,  and  these 
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cannot  be  seized ;  therefore  the  sheriff  need  not  enter  upon  them, 
nor  make  any  actual  seizure ;  he  maj  return  the  lands  which  he  has 
selected  for  advertisement  and  sale,  and  may  sell  them  afterwards. 
It  is  true  a  seizure  of  personalty  or  a  selection  of  realty,  to  the 
value  of  the  debt,  is  a  discharge  of  the  debtor,  and  an  exemption  of 
his  other  property,  unless  the  property  seized  be  destroyed,  without 
default  of  the  sheriff. 

*But  what  is  the  proof  here?  That  another  tract  was  se-  [11] 
lected  ?  Not  so.  A  tract  of  land  generally  stated  in  the  re- 
tom,  but  not  described  to  be  a  different  tract  from  this.  The  sale 
of  this  tract  of  land  is  consistent  with  the  return,  and  probably  with 
the  fact.  Young's  place  was  attached  for  Deaderick's  debt ;  and  King 
and  Dixon's  debt  in  July,  1798,  or  before.  It  is  true  a  venditioni 
exponas  gives  no  authority  to  the  sheriff  to  sell ;  his  power  is  derived 
from  the  jS./a.,  and  having  once  seized  or  selected,  and  becoming 
thereby  the  debtor,  he  must  sell  and  raise  the  money,  whether  the 
venditiom  escpanoM  issue  or  not.  When  it  issues,  it  is  only  to  quicken  the 
sheriff  *s  proceeding,  not  to  communicate  any  new  authority.  These 
remarks,  however,  need  not  be  made  as  this  case  is  circumstanced. 

Another  objection  is,  that  this  sale  was  made  after  sunset.  An- 
swer :  that  was  at  the  instance  of  the  defendant  in  the  execution, 
and  therefore  cannot  be  argued  by  him  as  a  fraud  detrimental  to  his 
rights.  The  act  of  Assembly  upon  this  subject  was  made  for  the 
benefit  of  defendants,  and  its  provisions  may  be  dispensed  with  to 
suit  their  convenience,  if  requested  by  them  ;  and  besides,  not  with- 
in the  act  of  1807,  which  was  passed  long  after  the  sale. 

Another  objection  is,  that  Russell  has  tried  his  cause  at  law,  and 
ought  to  be  bound  by  the  judgment  there  given  as  he  submitted  to 
a  trial  there.  Answer :  in  the  case  of  an  ejectment  he  may  try  his 
cause  again  at  law,  and  why  not  also  in  equity,  as  well  as  law,  where 
his  case  is  originally  equitable  ?  Where  the  judgment  is  final  at 
law,  perhaps  it  would  be  a  bar  in  equity  if  pleaded  in  bar  ;  unless 
circumstances  attended  the  trial  at  law,  which  required  the  aid  of 
equity.  • 

Another  objection  is,  that  Stinson  was  not  a  debtor  till  the  judg- 
ment against  him  in  March,  1799 ;  until  that  time  it  could  not  be 
known   that  he  would   ever  be   liable.     Answer :   if  he  became 
subsequently  indebted,  and  contemplated  the  same  at  the 
•  time  of  the  conveyance  to  his  children,  he  is  within  the  law     [12] 
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against  fraudulent  conveyances.  Moreover,  we  believe  a  co-obligor 
who  is  only  a  surety,  is  as  much  prohibited  by  these  laws  from 
making  a  fraudulent  conveyance  to  defeat  creditors,  as  if  he  were 
the  principal  obligor;  for  the  creditor,  perhaps,  would  not  have 
trusted  the  principal  had  it  not  been  for  the  supposed  sufficiency  of 
the  surety. 

Another  objection  is  that  this  court  will  not  execute  a  contract 
concerning  the  realty,  unless  it  be  reasonable  and  just,  and  here  tlie 
price  is  greatly  inadequate  to  the  value.  Answer :  that  is  true  as  to 
contracts  between  individuals,  for  the  sale  and  purchase  of  lands,  for 
there  it  is  in  the  discretion  of  the  court  to  interfere  or  not.  Here 
is  not  such  a  contract  but  an  execution  sale,  which  is  good  both  in 
law  and  equity.  This  court  ought  to  enforce  and  aid  the  efficacy  of 
a  sale  made  by  the  law,  for  otherwise  it  would  lose  its  effect.  No 
one  would  purchase  such  an  interest  if  the  law  could  not  aid  him, 
and  if  at  the  same  time  equity  was  at  liberty  to  withdraw  its  assist- 
ance. Inadequacy  is  the  general  consequence  of  execution  sales* 
The  loss  is  imputable  to  none  but  the  defendant  in  the^.  fa. 

Objection  :  if  the  estate  in  the  children  be  void,  the  court  cannot 
.  transfer  the  void  estate  to  the  plaintiff.  Answer :  a  void  estate  in 
general  need  only  be  declared  void  by  the  rules  of  a  court  of  equity, 
and  need  not  be  ordered  to  be  transferred.  Equity,  however,  is  not 
bound  down  by  the  forms  of  the  court,  adopted  for  convenience,  to 
adhere  to  a  course  which  will  not  answer  the  purposes  of  substan- 
tial justice,  but  may,  in  all  needful  cases,  adapt  their  directions  to 
the  matter  before  them.  The  court  may  direct  all  parties  before 
them  to  join  in  conveyances  or  release ;  who,  if  they  should  not 
join,  might   hang   a  cloud   over  the  title   of  him  for  whom  they 

decree. 
[18]  It  is  again  objected,  that  the  sheriff  agreed  to  take  *  the  sur- 
plus in  Stinson's  receipt,  and  afterwards  recalled  his  promise, 
and,  by  that  means,  stopped  Balch  from  bidding.  Answer :  he  acted 
prudently  in  recalling  it,  for  he  was  commanded  by  his  writ  to  pay 
it  into  court.  The  surpltis  belonged  either  to  the  children  or  cred- 
itors, and  he  would  have  been  liable  to  them  for  any  mispayment  or 
misapplication  of  it. 

It  is  objected  further,  that  §  10,  of  1715,  ch.  88,  is  restrictive  of 
§  5,  and  proves  therefore  that  bona  fide  deeds  need  not  be  regis- 
tered as  between  the  parties,  and  shows,  that  deeds  in  the   5th 
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section  are  only  registered  for  the  benefit  of  creditors  and  subsequent 
purchasers.  Answer :  §§  8  and  10  are  copied  from  the  13th  Eliz- 
abeth, in  which  is  the  same  exception.  It  was  intended  here  to 
answer  the  same  purpose  as  in  that  statute,  and  has  no  connection 
with  §  5. 

Decree  the  legal  estate  in  the  lands  in  question  in  this  bill,  that  is 
to  say,  that  all  the  lands  conveyed  to  the  defendants,  the  sons  of 
James  Stinson,  by  Samuel  Vance,  except  such  parts  thereof  as  were 
sold  to  Holt  or  Duncan  and  Duffield  before  the  sale  made  by  the 
sheriiF  to  the  complainant,  be  divested  out  of  all  persons,  defendants 
to  this  bill ;  and  that  the  complainant  from  and  after  this  decree  shall 
have  and  hold  the  said  lands  to  him,  his  heirs  and  assigns  forever. 
That  the  injunction  obtained  by  the  complainant  shall  be  and  hereby 
is  made  perpetual,  and  that  the  defendants,  the  said  James  Stinson, 
senior,  and  his  sons,  shall  pay  the  costs  of  this  suit. 

See,  as  to  real  estate^  Porter  v.  Cocker  Peck,  80 ;  Code,  8026.  As  to  trusts^ 
Skute  v.  Harder,  1  Yer.  1  ;  Shute  ▼.  Harder,  4  Hay.  298  ;  Waller  v.  WkUesides, 
4  Hay.  191  ;  Vance  v.  McNairy,  3  Yer.  171 ;  Smitheal  v.  Gray,  1  Hnm.  491 ; 
Thomas  v.  Walker,  6  Hum.  98;  King's  Digest,  6878,  6880-2,  6885,  6898,  6488, 
6599,  8575. 


Love  v.  Love. 

[Annuity,  —  Sales  by  ExeetUors.  —  Refusal  by  OneJ] 

Pek  Curiam.  One  question  in  this  case  was,  how  the  executor 
should  be  compelled  to  pay  an  annuity  of  fifty  dollars  given  to  an 
annuitant  for  life.  The  court  ordered  so  much  principal  to  • 
be  retained,  as  at  the  rate  *  of  six  per  cent,  per  annum  [14] 
would  produce  that  sum,  and  the  executor  to  give  security 
for  returning  the  principal,  thus  retained,  to  the  general  legatees  at 
the  death  of  the  annuitant. 

*  Another  question  was,  as  the  lands  of  the  devisor  were  ordered 
by  the  will  to  be  sold  by  the  executors,  there  being  two,  and  the 
money  to  be  divided  amongst  his  legatees,  and  one  of  the  executors 
having  sold  on  reasonable  credit  and  for  as  much  as  could  be  gotten, 
and  the  other  executor  reftising  to  join,  how  the  sale  was  to  be 
effected.    And  the  court  ordered  the  reftising  executor  to  join  in  the 
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deed  to  the  purchaser  within  six  months  if  the  purchase  money  be 
paid,  or  otherwise,  within  three  months  after  it  shall  be  paid. 

See,  as  to  annuities^  William's  case^  8  Bland.  (Md.),  86 ;  King's  Digest,  611, 
6708,  11,844. 


Delaney  v.  Tipton  and  Newton. 

[^Remedies  of  Sureties.  —  Counter  SecurityJ] 

Per  Curiam.  Newton  died  intestate ;  the  defendants  obtained 
letters  of  administration  of  his  estate,  and  gave  bond  with  Delaney 
and  one  Davis,  deceased,  his  sureties.  Delaney  charges  a  misapplica- 
tion and  waste  of  assets  by  his  principals,  the  insolvency  of  one  and 
the  danger  of  insolvency  of  the  other.  He  filed  his  bill  against 
them  before  the  expiration  of  two  years  from  the  date  of  the  bond, 
that  is  to  say,  on  the  28d  day  of  March,  1818.  The  administrators 
have  returned  an  inventory  and  an  account  of  sales,  which  together 
with  debts  due  at  the  time  of  the  intestate's  decease,  amount  to 
$2700  or  thereabouts ;  part  of  the  moneys  due  by  the  sale  have 
been  collected  by  the  administrator,  and  part  of  the  debts  due  to  the 
deceased.  And  there  yet  remains  not  paid  away  to  creditors 
[15]  a  considerable  *  sum.  The  defendants  at  the  time  of  filing 
the  bill  were  in  the  circumstances  stated  in  it ;  that  is  to 
say,  the  feme  defendant  insolvent,  and  the  other  defendant  embar- 
rassed in  his  circumstances,  but  in  the  possession  of  property  of 
more  value  than  the  above-mentioned  sums.  But  it  does  not 
appear  whether  he  has  as  much  property  as  is  equal  both  to  his  debts 
and  the  assets  to  be  accounted  for  as  administrator.  An  injunction 
issued  when  this  bill  was  filed  to  stay  the  assets  in  the  hands  of  divers 
persons,  and  to  hinder  the  same  from  coming  to  the  hands  of  the 
administrator,  which  has  been  continued  to  this  time.  It  does  not 
appear  that  there  are  any  creditors  of  the  intestate  yet  unsatisfied*; 
that  is  to  say,  it  does  not  appear  whether  there  are  or  not.  The 
intestate  left  eight  children,  all  under  the  age  of  21.  Two  of  them 
only  have  guardians.  The  question  submitted  to  the  consideration 
of  the  court  is,  can  the  administrator  be  ordered  to  give  security  to 
the  complainant,  or  otherwise,  that  a  receiver  be  appointed  to  take 
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possession  of  the  assets,  and  to  have  power  to  use  the  name  of  the 
administrator,  in  suits  to  be  brought  by  him,  for  the  recovery  of 
moneys  not  yet  collected.  Let  us  consider,  first,  what  is  the  equity 
of  a  creditor  or  legatee  against  an  executor  ?  Secondly,  what  it  is 
against  an  administrator  ?  Thirdly,  what  is  the  equity  of  a  surety 
against  his  principal  in  ordinary  cases  ?  Fourthly,  what  it  is  in  the 
case  of  an  administration  bond  ? 

The  executor  is  appointed  by  the  testator ;  until  lately  he  was 
not  bound  by  law  to  give  security:  but  he  held  the  assets  for 
creditors  and  legatees.  If  poor  and  insolvent,  and  he  has  raised  a 
JQSt  suspicion,  by  his  conduct,  that  he  will  waste  or  withdraw  the 
assets,  a  receiver  may  be  appointed.  2  Atk.  126,  213.  Their 
fond  must  be  secured  for  them.  The  administrator  is  bound  to 
'give  security.  The  law  provides  it.  If  letters  are  granted  without, 
creditors  and  legatees  could  have  the  same  remedy  as  against 
an  executor.  If  given,  but  insufficient,  the  law  would  *  look  [16] 
upon  it  as  not  given  at  all,  so  far  as  the  insufficiency  went. 
And  for  the  benefit  of  creditors  and  legatees,  the  court  would  order 
it  to  be  given  again.  But  a  surety  is  not  allowed  to  stand  in  the 
place  of  creditors  or  legatees  till  he  has  paid  them  all  that  is  due  to 
them.  10  Ves.  410.  The  surety  cannot  act  upon  the  principal  in 
snch  a  case  as  the  present  through  the  medium  of  the  creditors  and 
legatees.  What  then  is  his  own  equity  against  his  principal  ?  The 
surety  makes  himself  safe,  either  by  a  bond  or  covenant  of  indem- 
nity, or  the  law  raises  a  promise  of  indemnity  on  the  part  of  the 
prmcipal  in  his  favor.  If  there  be  a  covenant  or  bond  for  indem- 
nity, equity  will  enforce  it ;  but  not  add  to  it  or  alter  it.  Equity 
will  not  give  damages  before  the  law  gives  damages,  and  these  arise 
only  upon  a  breach,  by  non-payment  on  the  part  of  the  principal 
when  the  debt  becomes' payable.  1  Fonb.  38.  So  also  in  the  case 
of  an  implied  promise,  it  is  not  broken  till  a  default  in  non-payment 
on  the  part  of  the  principal.  The  court  cannot  make  for  them  a 
third  contract,  independent  of  those  already  mentioned,  namely, 
that  the  principal  shall  give  counter  securi^  to  the  surety  when  re- 
quired. For  he  shall  not  be  subjected  to  that  for  which  he  did  not 
stipulate,  nor  the  surety  be  entitled  to  that  which  he  did  not  orig- 
inally require.  Whoever  wishes  to  see  the  cases  upon  the  applica- 
tion of  ^ireties  against  their  principals,  may  see  them  in  6  Yes. 
junior,  734 ;  1  P.  W.  683 ;  1  Atk.  186  ;  Amb.  161 ;  2  Ves.  junior, 
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640,  644 ;  4  Ves.  junior,  883  ;  2  Bro.  Ch.  C.  578  ;  3  Ves.  junior, 
573 ;  10  Ves.  junior,  410  ;  1  Vernon,  189 ;  Gil.  Rep.  69,  1  Ch. 
Ca.  223,  300  ;  Francis'  Maxims,  8.     We  shall  there  see  that  a 
surety  may  compel   payment  when  the  money  becomes  payable; 
that  a  surety  who  becomes  by  accident  not  liable  at  law,  shall  not 
be  made  so  in  equity.     That  delay  of  the  obligee  will  not  discharge 
him  unless  required  to  proceed,  or  where  time  is  given  by  him  to 
the  principal  after  suit  or  judgment.     That  the  surety  can- 
[17]     not  demand  that  the  *  bond  be  assigned  to  him,  until  pay- 
ment made  by  him.     The  sureties  as  between  one  another, 
shall  be  liable  on  a  joint  bond  where  one  dies,  and  that  he  who  is 
subjected  by  a  bill  in  equity  is  entitled  at  the  same  time  to  a  decree 
over  against  the  principal.     Further  the  court  has  not  yet  gone. 
And  at  the  time  of  filing  this  bill,  the  time  to  account  for  the  estate' 
by  the   principal  had  not  yet  arrived.     If  such  be  the  course  of 
equity  in  common  cases,  will  it  go  further  in  favor  of  a  surety  for 
an  administrator?     An  injunction,  as  we  now 'think,  after  much 
consideration,  to  stop  the  assets  in  the  hands  of  strangers,  ought  not 
to  issue.    What  if  they  waste  the  assets  ?    Or  become  insolvent  and 
should  never  account  for  them  ?   What  if  creditors  sue  the  adminis- 
trator and  get  an  execution  to  be  levied  de  bonis  propriis  ?    What  if 
the  distributees  sue  and  get  judgment  ?    Must  all  be  kept  off  till  the 
suit  in  equity  be  determined  ?     Who  shall  pay  the  losses  sustained 
by  these  means  ?     Can  the  surety  require  new  security,  not  asked 
for  originally,  and  before  the  time  to  settle  the  estate  ?     No  more, 
we  conceive,  than  in  other  ordinary  cases.     And  when  the  time  has 
arrived  for  settling  the  estate,  is  this  surety  placed  in  a  better  situa- 
tion than  in  ordinary  cases  ?    By  no  means.    He  may  call  upon  the 
obligees  to  sue,  and  be  discharged  if  they  will  not,  or  give  time  to 
the  principal.     He  may  sue  the  principal,  ascertain  the  amount  due 
from  him,  and  compel  him  to  pay  to  legatees  or  distributees,  makini; 
them  parties  to  the  bill.    But  he  cannot,  as  the  court  conceives,  call 
upon  him  for  counter  security,  unless  it  were  originally  contracted 
for.     The  court  can  as  easily  take  the  assets  out  of  his  hands  after 
the  two  years  have  expired,  and  put  them  into  the  hands  of  the 
distributees  as  into  the  hands  of  a  receiver,  who,  though  he  gives 
security,  must  be  allowed  for  his  services,  and  may  become  by  pos- 
sibility, through  failure  of  himself  and  his  securities,  unable  to  pay. 
There  is  no  need  of  a  receiver  in  such  a  case,  unless  the  County 
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Court  reftise  to  appoint  guardians  to  the  distributees  *  who  [18] 
are  minors,  in  nrhich  case,  and  in  which  only,  would  a  re- 
ceiver be  appointed.  Here  no  application  has  been  made  to  the 
Coantj  Court  for  that  purpose,  nor  are  the  distributees  made  par- 
ties to  this  bill*  What  if  the  rule  contended  for  by  the  complainant 
be  adopted?  Shall  the  court  compel  sherifis,  constables)  clerks, 
coroners,  county  trustees,  treasurer,  secretary,  &c.,  all  to  give 
counter  security  ?  Or  to  be  placed  in  the  hands  of  sureties  or 
receivers,  or  to  be  suspended  ?  Are  not  guardians  provided  for  by 
a  special  act,  and  administrators  also  by  a  like  act,  and  does  not  thb 
prove  that  the  law  was  not  so  before  ?  Decree  accordingly. 

See  Wade  v.  Green,  8  Hum.  547  ;  Willianu  v.  Tipton,  5  Hum.  66  ;  Floyds  v. 
Gwxlwin,  8  Yer.  494 ;  King's  Digest,  6561,  10,149,  10,150. 


JoHiv  Blaie,  Administbator  of  Masset  Tanner,  v.  Thomas 

Brabson. 

[ContrcteU.  —  ConndfiraUon, — Gaming.  —  Evidence  to  support  BilL] 

Per  Curiam.     The  bill  states,  in  substance,  that  about  the  year 
,  the  complainant,  for  a  full,  valuable,  and  adequate  consider- 
ation, purchased  of  George  Payne,  of  Virginia,  a  grant,  calling  for 
land  in  this  State,  who  said  he  had  got  it  from  the  defendant  for  a 
valuable  consideration  ;  that  the  land  had  been  sold  by  the  sheriff 
for  taxes,  and  purchased  by  the  defendant ;  that  no  conveyance  was 
made,  but  that  the  defendant  would  make  a  title  as  soon  as  he  could 
get  one  from  the  sheriff.     The  defendant,  on  being  applied  to,  said 
he  would  make  a  conveyance,  or  assign  the  warrant  that  might  be 
drawn  oi>  the  grant.    The  complainant  sold  his  interest  in  the  grant 
to  John  Adams ;  a  warrant  was  drawn  in  the  defendant's  name,  in 
which,  by  agreement,  Adams  and  the  complainant  were  to  have 
equal  interest.     The  complainant  being  about  to  purchase 
Adams'  interest  in  the  warrant,  they  applied   to   the  *de-     [19] 
fendan^  for  a  transfer,  who  promised  if  the    complainant 
would  pay  John  Adams  for  his  half,  write  an  assignment  and  treat 
to  one  dollar's  worth  of  punch,  he  would  transfer  the  warrant ;  but 
after  a  compliance  by  the  complainant,  he  refused,  and  made  another 
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promise  that  he  would  assign  it  to  any  person  to  whom  the  com- 
plainant  should  sell  it.  He  sold  it  to  Thomas  Stuart,  who  applied 
to  the  defendant  for  a  transfer,  which  was  refused.  The  defendant 
sold  the  warrant  to  Stuart,  who  commenced  an  action  against  the 
complainant  and  recovered  the  amount  he  had  paid.  The  bill  prays 
a  decree  for  damages,  for  the  value  of  the  warrant,  And  the  costs  and 
charges  recovered  by  Stuart.  The  defendant  admits  his  purchase 
of  land  at  the  sheriff's  sale,  but  denies  ever  having  given  it  to 
Payne,  or  having  received  any  consideration  for  it.  That  Payne 
took  it  away  by  mistake ;  that  defendant  got  it  from  Payne  to  redeem 
property  won  by  complainant  in  gaming  from  Payne  when  drunk. 
He  denies  ever  promising  to  transfer  the  warrant  to  complainant, 
unless  he  paid  him  for  it,  which  he  refused  to  do.  He  admits  that 
he  sold  and  transferred  to  Stuart. 

From  the  proof,  it  appears  that  the  defendant  did  say  that  he 
would  assign  the  warrant  to  Tanner.  This  leads  to  an  inquiry  inu> 
the  consideration  of  that  promise.  One  witness  says  that  before 
the  law  passed  for  issuing  warrants  by  this  State,  he  heard  Brabson 
say  that  the  title  was  worth  nothing ;  it  covered  no  land,  and  that 
he  had  only  got  an  old  watch  for  it.  This  statement  of  the  receipt 
of  the  watch  is  only  proved  by  one  witness.  It  is  in  direct  conti*a- 
diction  of  a  positive  averment  in  the  answer.  It  is  not  corroborated 
by  any  circumstances  disclosed  by  the  other  witnesses ;  and  it  is  also 
denied  by  Payne  in  his  testimony.  Therefore,  by  the  rules  which 
govern  the  courts  of  equity,  cannot  be  considered  as  proved.  The 
promise  made  by  Brabson  must  be  viewed  as  a  promise 
[20]  without  any  consideration  received.  *  For  the  circumstance 
of  Tanner's  treating  the  company  with  a  bowl  of  punch 
cannot  be  considered  a  consideration  on  which  to  found  a  decree. 
The  next  consideration  is,  what  consideration  did  Tanner  pay  to 
Payne  for  his  claim  ?  The  proof  is,  that  Payne  gave  it  to  him  in 
lieu  of  some  property  which  he  had  won  from  Payne  by  gambling  ; 
and  if  of  any  value  at  all,  can  only  be  viewed  in  the  light  of  a 
security  for  money  won  by  gaming,  and  such  securities  are  void 
both  at  law  and  in  equity.  Again,  if  the  promise  had  been  made 
on  a  valid  consideration,  the  remedy  ought  to  have  been  Iff  action 
of  assumpsit  at  law,  and  not  in  this  court.  The  bill  must  be  dis- 
missed, and  it  was  dismissed. 

Sec,  as  to  evidence  to  support  bill  in  chancery,  Brown  v.  Broum,  10  Yer.  84  ; 
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Tansdy.  Pepm^b  Yer.  462;  Oray  ▼.  Faris^  7  Yer.  160  ;  Searcy  y.  Pannell^ 
Cake,  110  ;  Overton  y.  Bigelow,  S  Yer.  517 ;  Van  Wych  v.  Norvell,  2  Hum.  192 ; 
Baker  v.  Barfield^  4  Horn.  514  ;  King's  Digest,  3561,  6949,  9774,  et  seq. 


Prbston  V.  A.  Campbell's  Executors. 

[  OorUribution,2 

Pee  Cueiam.  Preston,  as  one  of  the  sureties  of  Craig,  paid  a 
judgment  recovered  against  him,  which,  divided  amongst  four  of 
the  sureties,  made  the  shares  of  each  amount  to  $541.85.  Robert 
Campbell  paid  that  sum  to  Preston,  so  did  Carson ;  and  Arthur 
Campbell  paid  $350.50.  Afterwards,  Young,  a  fifth  surety,  paid 
1541.85.  This  payment  by  Young  reduced  the  shares  of  each 
surety  to  $439.48,  or  thereabouts ;  leaving  in  the  hands  of  Preston, 
to  be  returned  to  Robert  Campbell,  $102.37,  or  thereabouts ;  and 
the  remainder  to  be  paid  by  A.  Campbell,  $88.98,  or  thereabouts  ; 
which  sum  Robert  and  Arthur  agreed  should  pass  to  the  credit  of 
Arthur,  with  Preston,  Preston,  however,  being  not  privy  or  con- 
senting to  this  agreement,  and  Robert  gave  a  receipt  to 
Arthur.  *This  bill  was  filed;  and  the  question  now  is,  [21] 
whether  such  payment  made  by  Arthur  to  Robert,  without 
the  consent  of  Preston,  is  binding  upon  him,  so  that  Preston  cannot 
demand  payment  to  be  made  to  him  by  Arthur. .  The  court  is  of 
opinion  that  it  is  not  a  good  payment.  First,  because  made  since 
the  answer  filed.  Secondly,  because  Preston  might  have  sold  the 
chose  in  action  for  a  valuable  consideration  to  some  other  person, 
which  would  be  valid  in  equity,  and  he  has  had  no  opportunity  to 
state  that  in  the  pleadings.  Thirdly,  because  he  may  have  a  de- 
mand of  equal  amount  against  Robert,  which,  by  allowing  such  pay- 
ment to  be  valid,  he  must  now  sue  for,  and  may  never  obtain.  As 
suppose  insolvency,  the  act  of  limitations,  or  other  obstacle,  which 
if  they  do  not  exist  here,  may  in  some  case,  for  which  this  will  be 
a  precedent.  Therefore  the  paymeA  is  not  good  in  law,  and  there 
must  be  the  same  decree  as  if  it  had  never  been  made. 

Let  the  clerk  ascertain  how  much  is  due  to  Preston  upon  the 

above  principles,  making  exact  calculations,  and  allowing  Preston 

one  fifth  of  the  $83  expended  in  going  to  Richmond,  together  with 
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interest  thereon  from  the  time  of  the  completion  of  his  joumey, 
ending  on  his  return  to  hfs  home ;  and  when  hoth  sums  shall  be  as- 
certained and  added  together,  let  there  be  a  decree  for  that  sum  for 
the  complainant  with  costs. 

See  King's  Digest,  2112, 10,158. 


William  Cobb's  Heibs  v.  William  Conway's  Heibs. 

[Land  Law,  —  Entries  West  of  BraunCs  LineJ] 

Feb  Curiam.  The  complainant  entered  640  acres  of  land  in 
Carter's  office,  in  Washington  County,  on  the  24th  of  February, 
1778,  and  obtained  a  grant  from  the  State  of  North  Carolina,  poste- 
rior in  date  to  the  grant  of  the  defendant  hereafter  mentioned. 
[22]  The  *  defendant  entered  a  tract  of  land  in  John  Armstrong's 
office  in  October,  1783,  and  included  in  his  survey  a  great 
part  of  the  land  covered  by  the  plaintiff's  entry.  He  obtained  a 
grant  prior  in  date  to  the  plaintiff's  grant  The  plaintiff  also  entered 
in  John  Armstrong's  office  the  same  land  which  was  covered  by 
his  entry  in  Carter's  office ;  but  his  entry  in  Armstrong's  office  was 
after  the  entry  made  by  the  defendant  in  the  same  office.  A  ques- 
tion was  made  at  the  bar,  concerning  the  sufficiency  of  the  plaintiff's 
entry,  which  the  court  thought  was  a  special  entry ;  but  as  the  cause 
was  decided  on  another  point,  the  words  of  that  entry  are  not  here 
stated.  Other  questions  were  also  made,  which  are  not  here  stated, 
nor  the  evidences  upon  which  they  rested,  for  the  same  reason. 

The  court  is  of  opinion  that  the  entry  of  the  plaintiff,  made  in  Car- 
ter's office  on  the  24th  of  February,  1778,  being  to  the  westward 
of  the  line  commonly  called  Brown's  line,  which  was  then  the  line 
agreed  upon  between  the  State  of  North  Carolina  and  the  Indians, 
which  is  described  in  the  act  of  Assembly  of  April,  1778,  was  not 
authorized  by  the  laws  of  North  Carolina,  and  was  condemned  by 
the  Assembly  of  that  State,  1718,  ch.  6,  §  5,  and  by  the  act  of  1783, 
ch.  2,  §§  4,  5.  The  act  of  1777,  ch.  1,  §  8,  for  the  appropriation  of 
vacant  lands  offered  for  sale,  and  which  were  to  be  purchased  and 
entered  in  the  public  offices,  in  these  words,  ^*  lands  not  heretofore 
granted  by  the  lords  proprietors,  or  king  of  Great  Britain,  before 
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the  4th  day  of  July,  in  the  year  of  our  Lord  1776,  or  which  have 
come  to  this  State  by  treaty  or  conquest,"  The  latter  words  are  re- 
strictive of  the  generality  of  the  former,  and  signify  that  although 
the  counly  of  Washington  extended  to  the  Mississippi,  and  to  the 
southern  and  northern  boundary  of  the  State  (1777,  ch.  21,)  yet 
it  comprehended  Indian  lands  which  had  not  been  ceded  to 
the  State,  and  which,  therefore,  this  State  did  not  mean  *  to  [23] 
use.  The  State  then  not  having  sold  the  lands  in  question, 
the  purchase  money  ought  to  have  been  refunded  to  the  enterer, 
ts  directed  by  the  act  of  1778,  ch.  3.  The  pIainti£Phad  no  equi< 
table  right  as  against  the  State  to  demand  a  legal  title  to  be  made  for 
the  lands  in  question.  He  had  no  estate  in  equity  which,  from  the 
date  of  his  entry,  can  be  connected  with  the  date  of  his  grant  giving 
him  a  title  from  the  date  of  his  entry.  His  title,  if  any,  is  legal, 
without  relation  to  any  anterior  period,  and  is  postponed  in  law  to 
the  legal  title  of  the  defendant.  The  words  of  the  act  of  1777, 
ch.  1,  §  8,  are,  *^  any  lands  lying  in  such  county,  which  have  not 
been  granted  by  the  crown  of  Great  Britain  or  the  lords  proprietors 
of  Carolina,  or  any  of  them,  in  fee  before  the  4th  day  of  July,  in  the 
year  1776,  or  which  accrued  or  shall  accrue  to  this  State  by  treaty 
or  conquest."  The  complainant's  bill  must  be  dismissed  with  costs  to 
be  paid  by  him  to  the  defendant. 

See  Jackson  ▼.  Honeycut,  1  Tenn.  80;  Proffit  v.  Williams,  1  Yer.  89;  Preston 
y.Browdery  1  Wheat  115;  DanforthT.  Thomas,  1  Wheat  155;  King's  Digest, 
7831. 


Clark  and  Others  v.   Clare  and  Others. 

l^Administration.  —  Assets,  —  Bond  with  Condition.^ 

Pbr  Curiam.  It  appeared  from  the  evidence  in  this  cause,  that 
William  Clark,  of  Washington  County,  about  the  year  1807,  being 
seised  and  possessed  of  300  acres  of  land  in  said  county,  and  four 
negroes,  conveyed  the  land  to  his  son  Henderson,  by  deed  dated  in 
the  month  of  April  in  said  year,  and  the  negroes  also  by  a  bill  of 
sale  of  the  same  date.  At  the  same  time,  Henderson  executed  to 
his  &tber  two  notes,  one  in  the  sum  off  1,980,  the  other  in  the  sum 
of  f  1,670.    The  father  was  then  an  old  man,  of  the  age  of  76  years 
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had  a  numerous  family,  who  were  all  married  and  had  left 
[24]  him,  except  the  *  said  Henderson  and  another  son,  William, 
then  unmarried,  and  a  daughter  named  Ruth ;  that  he  had 
given  some  property,  more  or  less,  to  all  his  children  who  had  left  him, 
though  the  quotas  of  each  were  very  unequal  and  much  inferior  to 
that  contained  in  the  above  deed  and  bill  of  sale,  which  he  had  re- 
served for  his  younger  children,  Henderson,  William,  and  Ruth, 
above-named.  These  were  the  children  of  his  second  wife,  Nancy, 
still  living.  They  always  lived  with  him  and  were  very  industrious. 
.  They  labored  on  the  farm,  raised  the  stock,  and  transacted  the  busi- 
ness for  many  years,  the  father  being  very  infirm  for  a  long  time  and 
unable  to  attend  to  it  himself.  He  intended  the  said  lands  and  ne- 
groes to  be  equally  divided,  or  nearly  so,  between  his  two  sons  Hen- 
derson and  William,  except  a  negro  or  two  to  his  daughter  Ruth. 
He  conveyed  the  whole  to  Henderson,  because  at  this  time  a  suit  for 
a  tort  depended  against  William,  in  which  damages,  he  was  afraid, 
might  be  recovered  that  might  endanger  the  property,  upon  an 
agreement  that  the  said  Henderson  should  aftierwards  convey  to 
William  his  equal  share.  The  notes  were  given  to  the  old  man  to 
secure  a  maintenance  to  him  and  his  wife,  their  mother,  during  their 
lives,  and  also  to  secure  the  conveyance  to  William  of  his  share. 
This  division  of  the  property  appeared  by  frequent  declarations  of 
the  old  man  both  before  and  after  the  execution  of  the  deeds,  and 
also  by  a  will  made  and  executed  in  1808,  wherein  nearly  the  same 
dispositions  were  made.  His  children  while  they  lived  with  him,  both 
sons  and  daughters,  had  their  stock  respectively,  which  they  raised 
on  the  plantation.  He  was  not  indebted  at  the  time  of  making  these 
deeds,  or  at  any  other  time.  About  a  year  before  he  died  his  mind 
became  much  impaired,  and  at  times  he  was  out  of  his  senses.  About 
a  year  after  the  execution  of  the  above  deeds,  Henderson  conveyed 
to  WiUiam  his  share  of  the  lands  and  negroes  in  consideration 
[25]  of  the  promise  made  to  his  father,  and  the  *  further  consid- 
eration of  William's  undertaking  to  pay  him  an  equal  part  of 
the  expense  of  maintaining  their  parents,  as  aforesaid  ;  and  thereupon, 
in  consideration  of  the  same,  and  that  Henderson  would  maintain  his 
parents,  his  father  gave  him  up  the  notes  aforesaid  to  be  cancelled. 
Henderson  supported  his  father  and  mother  decently  till  the  father's 
death,  and  continues  to  support  his  mother  according  to  his  under- 
taking.    The  stock  on  the  land  so  conveyed  at  the  time  of  the  death 
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of  the  father,  was  worth  between  one  and  two  thoasand  dollars.  No 
will  was  proved  or  administration  granted.  The  plaintiff  are  the 
children  of  the  first  marriage,  and  their  representatives,  and  claim  a 
share  of  the  stock  aforesaid  and  the  notes  aforesaid.  At  the  time  of 
the  execution  of  the  deed  in  1807,  and  from  thence  to  about  one  year 
before  he  died,  the  old  man  possessed  his  understanding  as  well  as 
ever  he  did ;  and  at  that  time  the  stock  or  perishable  estate  on  the 
plantation,  except  a  few  articles,  belonged  to  Henderson  and  William, 
which  stock  they  continued  on  it  for  seven  years  after,  when  the 
land  and  negroes  belonged  to  them.  As  to  the  articles  which  did 
not  belong  to  them,  they  do  not  claim  them,  and  are  willing  that  any 
one  having  authority  may  take  possession.  The  bonds  or  notes 
^ven  for  the  land  are  said  by  the  defendants  to  have  been  given  up 
to  them  when  the  purpose  of  taking  them  was  answered,  by  convey- 
ance of  his  share  of  the  lands  to  William,  who  in  the  lifetime  of  the 
old  man,  as  spoken  of  by  him,  agreed  to  be  one  half  the  expense  of 
his  and  the  mother's  maintenance  for  their  lives,  and  afterwards  gave 
$500  to  Henderson  to  take  upon  himself  the  burden  of  the  execu- 
tion of  his,  William's,  part  of  this  agreement.  They  now  produce 
in  court  the  bonds  which  they  say  were  thus  given,  from  all  which 
circumstances  the  court  infers  the  statement  to  be  true.  The  first 
question  is,  what  is  to  be  done  with  these  bonds  ?  The  second 
is,  what  is  to  be  done  with  *  the  stock  on  the  plantation  in  [26] 
1807  and  1814,  claimed  by  the  plaintifis  as  part  of  the  intes- 
tate's estate  ?  Thirdly,  what  is  to  be  done  with  the  articles  not 
claimed  by  the  defendants,  and  by  them  admitted  to  be  a  part  of  his 
estate  ?  First,  then,  the  bonds  or  notes  being  intended  only  as  the 
means  of  securing  a  conveyance  by  Henderson  of  William's  share, 
and  of  securing  an  undertaking  by  both  to  maintain  the  parents,  and 
both  these  objects  having  been  attained,  the  bonds  have  answered 
the  end  of  their  creation,  and  ought  to  be  retained  in  the  possession 
of  those  upon  whom  they  were  intended  to  be  obligatory.  Sec- 
ondly, as  to  the  stock,  it  was  not  the  intestate's.  Thirdly,  as  to  the 
articles  not  claimed  by  the  defendants,  they  ought  not  to  be  provided 
against  in  this  suit,  nor  until  an  administrator  is  appointed. 

JiiU  dismissed* 
See  King's  Digest,  6589. 
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Walter  Evans  v.  The  Justices  of  Claibournb  County. 
\_Rel%ef  of  Sureties.  —  Summary  Proceedings,  —  Constitutional  Law  J] 

Per  Curiam.  The  County  Court  of  Claiboume,  in  December 
term  of  that  court,  in  the  year  1801,  appointed  Walter  Evans,  the 
plaintiff,  to  be  the  clerk  of  that  court,  who  took  the  oaths  and  gave 
bond  with  sureties  as  required  by  the  act  of  1794,  ch.  1,  §  60, 
and  he  acted  in  that  office  till  removed,  in  February  term,  1816.  In 
August  term,  1812,  some  of  his  sureties  having  removed  themselves 
out  of  the  county,  the  court  required  a  new  bond  with  sureties,  which 
he  gave.  •  And  in  November  term,  1816,  Ransom  Day  and  Abraham 
Fitch,  two  out  of  four  of  his  sureties,  gave  him  a  written  notice, 
served  on  him  the  17th  November,  1816,  to  give  new  bond  with 
sureties  on  the  Monday  of  February  term,  1816,  that  they  might  be 
released.  He  did  not  on  that  day  give  the  bond  or  other 
[27]  sureties.  On  Wednesday  *next  following,  being  the  14th  of 
November,  the  coui*t  recorded  his  failure,  declared  the  office 
surrendered,  that  the  same  was  vacant,  and  proceeded  on  the  same 
day  to  elect  Benjamin  Cloud,  who  took  the  oaths,  gave  bond,  and 
had  the  records  delivered  to  him  by  order  of  the  court  On  Thurs- 
day the  16th  of  November,  the  court  adjourned.  Evans  gave  notice 
that  he  ip^ould  move  the  Circuit  Court  for  a  mandamus  to  restore 
him  ;  and  he  accordingly  moved  the  court  for  the  mandamus  on  the 
18th  of  April,  1816,  and  the  court  refused  it.  Whereupon  he  ap- 
pealed to^this  court.  And  now  the  questions  are,  has  he  a  right  to 
be  restored  ?  Is  a  mandamus  the  proper  remedy  ?  Must  this  court 
issue  the  mandamus  or  direct  the  Circuit  Court  to  do  it  ? 

Has  he  a  right  to  be  restored  ?  The  Constitution  of  this  State, 
article  6,  §  10,  is  in  these  words,  **  No  free  man  shall  be  taken  or  im- 
prisoned or  disseised  of  his  freehold,  &c.,  but  by  the  judgment  of  his 
peers  or  the  law  of  the  land."  He  may  be  removed  on  conviction 
by  a  jury,  of  any  such  act  or  omission  as  amounts  to  a  misbehavior, 
for  which,  by  law,  he  may  be  removed.  May  the  act  or  omission  be 
ascertained  by  the  court  ?  If  it  occur  in  court  and  appear  on  the 
records  of  the  court,  it  need  not  be  ascertained  by  verdict  any  more 
than  a  fact  admitted  by  demurrer,  or  established  by  a  judgment  of 
the  court ;  which,  being  of  record,  cannot  be  denied.    A  verdict 
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cannot  fidsify  that  which  appears  of  record,  nor  make  it  more  un- 
deniable ;  and  the  only  question  is  whether  the  act  of  ISll,  ch. 
47,  be  opposed  bj  the  Constitution  ?  For  if  it  be,  it  was  void  db 
m&t(0.  The  Legislature  may  pass  all  laws  not  forbidden  by  the  let- 
ter or  spirit  of  the  Constitution.  It  is  not  against  either  to  prescribe 
the  duties  of  a  clerk ;  that  has  been  done  by  numerous  acts,  dictated 
by  public  necessity  or  convenience  ever  since  clerks  were  first  directed 
to  be  appointed.  The  Legislature  may  declare  what  act  or 
omission  shall  amount  to  a  forfeiture  of  *  his  office  as  it  did  [28] 
by  1794,  ch.  1,  §  60 ;  1811,  ch.  17,  §  1 ;  1796,  ch.  7, 
§  10.  It  may  enact  for  the  public  security,  that  not  giving  new 
security  when  the  old  becomes  incompetent,  shall  be  a  failure  of 
duty  which  shall  vacate  the  office.  1812,  ch.  16.  Why  not? 
And  why  may  it  not  enact  the  same  for  the  safety  of  individuals, 
whose  welfiure,  as  a  part  of  the  people,  the  Legislature  are  as  much 
bound  to  provide  for  as  for  the  whole.  The  welfare  of  all  consists 
in  the  safety  and  welfare  of  each.  No  principle  exists  which  ren- 
ders the  law  of  1811  un&vorable  to  the  principles  of  freedom,  to 
induce  the  court  to  draw  it  possibly  within  the  equity  of  constitu- 
tional prohibitions.  The  surety  may  wish  to  move  from  the  State  ; 
advanced  age,  or  a  dangerous  disorder,  may  suggest  the  propriety  of 
settling  his  afiairs.  He  may  privately  know  of  circumstances  which 
render  it  prudent  that  he  should  be  no  longer  responsible  for  the 
derk.  Is  it  unreasonable,  under  such  circumstances,  that  the  Legis- 
lature should  provide  a  remedy  for  his  relief?  If  the  law  be  not 
unconstitutional,  then  what  is  its  meaning  ?  The  clerk  must  have 
notice,  that  he  may  provide  sureties  by  the  ensuing  term,  and  not 
be  surprised  by  a  sudden  requisition.  He  is  to  give  new  sureties  at 
the  next  term ;  at  which  part  of  the  term  depends  upon  various 
considerations.  It  should  be  at  the  same  point  of  time  on  which  the 
old  sureties  are  discharged.  For  by  the  act  of  1794,  ch.  1,  §  50, 
he  cannot  legally  act  before  security  be  given  or  without  security 
given.  The  sureties  are  entitled  to  be  discharged  as  soon  as  the 
court  can  be  applied  to  for  their  exoneration.  Their  rights  cannot 
be  made  dependent  on  the  tergiversation  of  the  clerk.  Whenever 
they  do  what  is  required  of  them  for  the  procurement  of  this  exon- 
eration, they  ought  to  be  discharged,  and  not  to  be  kept  liable  by  the 
omission  of  the  clerk.  It  is  not  like  the  case  where  a  clerk  may 
be  commissioned  and  act  till  a  future  term,  when  he  shall  give 
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[29]  security  or  lose  the  office.  That  is  a  condition  *  subsequent, 
and  may  well  be  complied  with  in  any  part  of  the  term.  But 
here  security  is  a  condition  precedent,  without  which  he  cannot 
legally  act  at  all.  The  sureties,  therefore,  ought  to  be  offered  on  the 
first  day  of  the  term,  to  the  end  that  he  may  not  act  without  security 
or  the  public  be  without  a  clerk  ;  one  of  which  would  be  the  conse- 
quence of  his  failure,  and  both  of  which  the  law  forbids.  Moreover, 
the  act  of  1796,  ch.  8,  §  1,  requires  that  the  election  to  supply 
a  vacancy  should  be  on  the  second  day  of  the  term,  and  be  adver- 
tised on  the  first ;  and  this  cannot  be,  if  the  vacancy  only  take  place 
at  the  end  of  the  term.  This  act  is  only  directory,  perhaps,  but  it 
is  in  pari  materia  with  all  the  other  acts  upon  this  subject,  and  may 
be  called  in  to  aid  in  their  interpretation.  Then  the  meaning  of  the 
act  has  been  pursued  in  this  instance,  and  the  removal  by  the  County 
Court  is  not  subject  to  any  legal  objection.  It  is  useless  to  inquire 
whether  the  mandamus  be  a  proper  remedy,  or  whether  it  ought  to 
be  issued  by  this  court  or  the  Circuit  Court. 

Judgment  of  the  drquit  Court  affirmed. 
See  EiDg's  Digest,  8272. 


John  Nethebton  v.  Chables  Robertson,  Executob  of 

Chables  Robertson  deceased. 

\^B<md9.  —  Interested  Witness.  —  Presamption  of  Payment.  —  Practice.  ^ 

New  Trial'] 

Pee  Curiam.  This  was  debt  upon  a  bond  to  deliver  a  negro 
to  the  plaintiff,  on  or  before  the  1st  of  April,  1788.  The  action 
was  commenced  the  19th  of  August,  1809.  Performance  of  the 
condition  was  pleaded,  and  issue  w^s  joined  upon  it.  On  the  trial 
of  the  issue,  Brown  was  offered  as  a  witness,  who  objected  to  him- 
self,  and  being  examined  on  his  oath  respecting  his  interest  in  the 
event  of  the  cause,  said  the  obligee  put  this  bond  into  his  hands  to 

sue  upon,  and  agreed  to  give  him  a  part  for  recovering  on 
[30]     it.     The  court  *  ordered  him  to  be  sworn  in  chief,  and  upon 

that  oath  he  said  that  the  obligee,  when  he  put  this  bond 

nto  his  hands,  informed  him  that  a  negro  had  been  paid  in  part, 

and  that  ^25  remained  still  due.     The  court  decided  that  he  was 
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not  a  good  witness  as  to  the  latter  part  of  the  plaintiff's  conversa- 
tion with  respect  to  the  £25  still  due.     Exception  was  taken  to 
the  opinion  of  the  judge.     Error  was  assigned,  and  it  has  been 
aigaed  in  this  court.     And  our  opinion  is  as  follows :   Supposing 
Brown  to  have  been  legally  sworn,  then  every  part  of  what  the 
plaintiff  said  relative  to  the  fact  of  performance  ought  to  have  been 
received,  as  all  of  it  together  would  only  show  his  meaning  as  to  that 
fact.     But  if  the  witness  had  been  sworn  to  another  distinct  fact 
which  made  in  favor  of  the  plaintiff,  the  existence  of  which  it  was 
for  Brown's  interest  in  that  cause  that  the  jury  should  believe,  then 
the  court  might  say,  as  to  that  distinct  fact,  that  he,  Brown,  was 
not  a  competent  witness.     But  still,  before  we  can  determine  that 
the  Circuit  Court  erred,  it  must  be  considered  whether  the  whole 
of  Brown's  testimony  ought  not  to  be  laid  aside,  for  if  so,  then  every 
part  including  that  concerning  which  the  exception  is  filed,  ought  to 
have  been  withdrawn  from  the  jury ;  and  we  think  the  whole  should 
be  withdrawn,  for  he  ought  not  to  have  been  compelled  to  depose, 
he  being  interested,  and  having  not  acquired  an  interest  after  he 
knew  of  a  fact  which  he  could  be  required  by  the  defendant  to  dis- 
close.    The  knowledge  of  the  fact  came  to  him  concurrently  with 
his  interest,  and  in  the  same  instant  when  his  interest  commenced. 
Presumption  after  the  lapse  of  so  many  years  may  be  applied  as 
well  to  a  bond  with  condition  to  deliver  a  negro  as  to  one  with  a 
condition  for  payment  of  money.     The  finding  of  the  jury  is  war- 
ranted by  the  presumption  without  Brown's  testimony ;  and  if  they 
relied  upon  the  fact  confessed  being  the   same   &ct  which   the 
presumption  established,  they  have  given  a  proper  verdict. 
Still,  however,  it  may  *be,  that  if  the  presumption  alone     [31] 
were  before  them,  the  jury  might  not  think  that,  consider- 
ing the  circumstances,  it  would  justify  a  verdict  for  the  defendant. 
There  maybe,  for  aught  we  know^  some  such  circumstances  whic]^ 
by  making  a  final  decision  now,  might  be  excluded  from  having 
the  effect  they  ought  to  produce.     Therefore  reverse  the  judgment 
of  the  Circuit  Ck)urt,  and  remand  the  cause  to  be  tried  de  novOy 
with  directions  to  reject  Brown's  testimony  and  to  rest  upon  the 
presumption,  if  not  removed  by  circumstances  proper  for  the  pur- 
pose. 

See,  as  to  new  trial  on  account  of  incompetent  testimony^  Glancock  v.  Wells^ 
Cooke,  262;  Peek  v.  Stale,  2  Ham.  78 ;  Neal  ▼.  Peden,  1  Head,  546  ;  HUl  v.  NaU, 
2  Tenn.  242 ;  WiUon  v.  SmUh,  5  Yer.  879  ;  King's  Digest,  1588, 6205, 8940,  9860. 
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Archibald  Blackburn  v,  James  Allen,  Assignee  of  Samuel 

Lannino,  assignee  of  Robert  Allen. 

[^PracHce.  —  JSntty  of  Judgment  —  Irregular  Fi,  Fcu\ 

Per  Curiam.  The  declaration  filed  in  the  Circuit  Court  for  the 
county  of  Washington  upon  a  writ  issued  in  1812,  and  returned  to 
the  next  term,  claimed  damages  for  the  breach  of  a  covenant 
alleged  to  have  been  made  by  writing  under  seal,  the  17th  of  June, 
1797,  for  the  delivery  of  a  negro  girl  on  the  16th  of  October,  1797. 
The  first  plea  of  the  defendant  to  this  declaration  stated  an  action 
on  the  same  article  by  Robert  Allen,  in  the  County  Court  of 
Washington,  commenced  in  1798,  upon  which  a  verdict  was  given 
on  the  plea  of  non  est  factum  for  the  defendant,  which  was  appealed 
from  to  the  Superior  Court  for  the  district  of  Washington,  March 
term,  1799 ;  a  verdict  was  given  for  the  defendant  upon  the  same 
plea,  in  the  said  March  term,  1799.  A  new  trial  was  moved  for 
and  refused.  The  plea  states  further,  that  the  verdict  remains  in 
force,  and  that  no  reasons  in  arrest  of  judgment  were  filed.     To 

this  plea  the  defendant  demurred.  The  second  plea  states 
[82]     the  same  proceedings  *  and  verdict,  and  that  judgment  was 

rendered  upon  it.  To  this  plea  the  plaintiff,  James  Allen, 
replied  nul  tid  record.  The  third  plea  states  the  same  proceedings 
up  to  the  verdict,  inclusive,  and  that  the  plaintiff,  Allen,  without  the 
consent  of  the  court,  took  the  papers  surreptitiously  from  the  files  of 
the  court.  To  this  plea  the  defendant  demurred.  The  fourth  and 
fifth  pleas  deny  the  assignment  from  Robert  Allen  to  Lanning  and 
from  Lanning  to  James  Allen,  and  issues  to  the  country  are  joined 
thereon.  The  sixth  plea  states  on  oath  that  the  defendant  never 
delivered  the  writing  declared  on  to  Robert  Allen,  and  so  not  his 
deed.  Upon  this  issue  is  joined.  The  seventh  plea  states  all  the 
proceedings  aforesaid  in  the  County  and  Superior  Court,  stating  a 
judgment  in  the  County  Court,  and  not  any  judgment  in  the 
Superior  Court,  but  a  verdict ;  which  he  avers  to  be  in  full  force. 
A  new  trial,  it  states,  was  moved  for  and  refused,  then  a  bill  filed 
by  Robert  Allen,  an  injunction  obtained,  a  trial  in  the  Court  of 
Equity  whether  the  deed  of  Blackburn  or  not,  and  a  verdict  for  the 
defendant,  and  the  bill  dismissed  without  prejudice,  and  pleads  the 
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same  in  bar.  To  this  plea  the  defendant  demurred.  The  eighth 
plea  states  all  the  same  proceedings  with  the  addition  of  a  judg- 
ment in  the  County  and  Superior  Courts.  To  this  plea  the  plain- 
tiff replied  nid  tid  record.  The  ninth  plea  states  a  bill  for  an 
injunction  against  a  judgment  upon  the  same  identical  bond,  a  final 
hearing  in  1802,  in  March  term,  and  a  dismission  of  the  bill  without 
prejudice.  To  this  plea  the  plaintiff  demurred.  In  September  term, 
1816,  a  jury  in  the  Circuit  Court  for  the  county  of  Washington, 
tried  the  issues  of  fiu^  and  found  a  verdict  for  the  plaintiff.  The 
counsel  agreed  this  court  should  decide  upon  the  several  pleas  of  nul 
Ud  record^  and  also  upon  the  several  demurrers,  the  same  having 
been  heretofore  brought  into  this  court  by  appeal,  and  having  been 
retained  by  said  counsel  in  this  court  whilst  the  said  issues 
of  &ct  were  *  remanded  for  trial  to  the  said  Circuit  Court.  [88] 
Upon  the  trial  of  these  issues  of  fact,  a  bill  of  exceptions 
was  filed,  which,  if  needful,  will  be  attended  to  in  its  proper  place. 
It,  however,  relates  to  the  evidence  relative  to  the  assignment  and 
execution  of  the  bond. 

The  first  question  we  will  take  up  is  that  which  arises  upon  the 
demurrer  to  the  first  plea.  Is  it  a  good  plea  in  bar  to  state  a  verdict 
in  the  year  1799,  in  Washington  Superior  Court,  that  a  new  trial 
was  moved  for  and  refused,  and  that  the  judgment  had  not  been  ar- 
rested? An  agreement  was  made  by  the  parties  in  the  Circuit 
Court,  March  term,  1816,  ^*  that  all  the  records  read  in  this  cause 
shaU  be  made  a  part  of  the  record,  to  be  sent  up  to  the  Supreme 
Court."  It  is  well  known  to  the  court,  and  proved  by  the  acts 
1805,  ch.  45,  §  1,  and  1818,  ch.  89,  §  1,  that  the  practice  at  the 
time  when  these  verdicts  were  rendered  was  not  to  enter  a  judg- 
ment, but  to  understand  one,  and  to  issue  a^./a.  as  if  the  judg- 
ment had  been  regularly  entered.  The  record  spoken  of  in  the  bill 
of  exceptions,  at  having  been  offered  and  refused  by  the  judge  on 
the  trial  of  the  issues  of  fitct,  sets  forth  the  fi.  fa.  verbatim^  which 
issued  upon  the  verdict  in  the  Superior  Court  of  Washington,  for 
the  purpose  of  showing  the  former  verdict  upon  the  same  point,  be- 
tween these  parties  or  him  to  whom  the  plaintiff  is  privy.  The  act 
of  1805,  ch.  45,  provides  **  that  all  verdicts  heretofore  rendered 
and  acquiesced  in,  shall  be  admitted  as  evidence,  in  as  fiill  and  am- 
ple a  manner  as  if  the  judgment  had  been  entered.  The  act  of 
1818,  ch.  89,  §  1,  is  to  the  same  effect.     These  acts,  it  is  said,  do 
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not  extend  to  the  present  case,  because  not  acquiesced  in.  There 
was  an  acquiescence  in  the  verdict  given  in  the  Court  of  Equity, 
until  the  commencement  of  this  action  in  1812  ;  and  also,  tliere  was 
an  acquiescence  in  the  verdict  at  law  during  the  same  time.  If  it 
be  said  there  was  no  other  court  in  which  the  plaintiff  could  pro- 
ceed, and  so  his  acquiescence  not  voluntary,  he  certainly 
[34]  could  *  have  proceeded  in  equity  at  any  time  after  the  dis- 
mission of  his  bill  without  prejudice.  Acquiesced,  in  the  first 
act,  means  unappealed  from,  and  not  altered  by  appeal  or  error. 
In  the  second  act,  it  means  not  rendered  abortive  by  a  new  trial  or 
motion  in  arrest  of  judgment,  for  if  set  aside  by  any  of  these  pro- 
ceedings, it  was  not  then  to  be  given  in  evidence  under  these  acts. 
This  case  is  within  the  operation  of  these  acts,  otherwise  the  term 
acquiescence  will  be  of  no  effect ;  for  what  lapse  of  time  shall  be  an 
acquiescence  is  wholly  uncertain;  whether  it  must  be  one  week, 
month,  year,  or  ten  years,  no  one  can  tell.  Let  us  seek,  then,  for 
the  rule  of  decision  which  existed  prior  to  these  acts.  We  find  it 
in  2  Haywood,  877.  Though  the  judgment  did  not  appear  in 
the  record  together  with  the  verdict,  the  court  held  that  the  judg- 
ment should  be  understood  as  if  it  had  been  entered ;  so  here,  and 
in  all  cases  where  the  judgment  ought  to  be  exhibited,  it  will  be 
presumed,  if  necessary ;  otherwise,  in  every  case  where  the  law 
requires  its  production,  the  acts  of  the  court  will  be  invalidated. 
Purchasers  in  some  cases,  plaintiffs  whose  demands  are  founded 
upon  judgments,  scire  faciases  founded  upon  judgments,  goods  fraud- 
ulently conveyed  and  seized  by  the  sheriff  by  virtue  of  his  fi.  fa, 
against  the  vendor,  judgments  unsatisfied,  which  are  to  be  revived, 
as  it  is  called,  against  heirs  or  executors,  or  where  a  year  has  elapsed 
and  no  step  taken  in  that  time,  these  will  be  all  overturned  and 
annulled,  if  the  judgment  be  not  understood  from  an  unreversed 
verdict.  It  will  not  be  enough  to  say,  that  a  jud^ent  not  being 
thereon,  but  only  a  verdict,  the  latter  shall  not  be  received  because 
it  may  be  that  the  judgment  was  arrested  or  a  new  trial  granted. 
That  presumption  may  fairly  arise  where  it  is  usual  to  enter  judg- 
ments, but  not  where  it  is  unusual.  In  the  latter  case  the  pre- 
sumption will  not  arise ;  and  if  it  did  for  a  moment,  would  be  en- 
tirely removed  by  the  production  of  a  fi.fa.  which  carried 
[85]  it  into  execution.  *We  must  not,  in  a  country  where 
judgments  are  not  entered,  apply  the  same  rules  that  pre- 
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vail  in  conntries  where  they  are ;  and  not  allow  of  an  equivalent  or 
substitute  for  the  judgment  required.  We  must  understand  or  im- 
ply the  actual  existence  of  the  judgment  from  the  verdict.  This 
rale  is  equally  to  be  used  for  the  protection  of  a  plaintiff  who  takes 
oat  process  of  execution  on  a  verdict,  as  the  sheriff  who  acts  uftder 
it  Will  the  defendant  in  the  execution  be  allowed  to  recover 
against  the  plaintiff  for  taking  out  execution  without  a  judgment  at 
the  same  time  that  it  protects  all  others  ?  Shall  the  plaintiff  be 
made  to  reimburse  him  money,  justly  received  from  him,  for  no  other 
reason  than  this  ?  He  has  honestly  and  fairly  taken  out  his  execu- 
tion in  the  usual  course  of  proceedings,  not  knowing  or  even  sus- 
pecting he  was  doing  anything  wrong,  or  that  there  was  anything 
more  to  be  done. 

The  spirit  of  the  acts  of  1805  and  1818  is  in  concert  with  this 
reasoning ;  and  immediately  followed  a  decision  made  in  March 
term,  1805.  The  demurrer,  therefore,  to  the  first  plea  ought  to  be 
overruled  and  judgment  be  given  on  that  plea  for  the  defendant. 
The  record  offered  upon  the  trial  of  the  issues  in  fact  ought,  for  the 
above  reasons,  to  have  been  received.  It  ought  to  have  been  re- 
ceived without  the  circumstance  we  are  about  to  mention,  much 
more  so  with  it  That  record  states  fi.fa.  to  have  issued  upon  the 
verdict  for  costs  in  favor  of  the  defendant  below.  It  sets  forth  a 
recovery  of  the  costs,  and  states  that  he  is  convict  thereof,  as  ap- 
pears of  record.  Here  is  a  recital  in  the  writ  of  a  judgment,  and 
is  proof  by  record  that  it  e:xisted,  at  least  in  contemplation  of  the 
court.  The  same  reasons  apply  to  all  the  demurrers,  and  to  the 
replication  of  nvi  tid  record*  Judgment  ought  to  be  given  upon 
the  pleas  thus  replied  to,  or  demurred  to'  in  favor  of  the  defendant. 
And  as  to  the  finding  of  the  jury  upon  the  issues,  no  judg- 
ment ought  to  be  given  for  the  *  plaintiff;  for  no  verdict  [36] 
can  find  a  &ct  contrary  to  that  which  appears  in  the  ver- 
dict for  the  defendant. 

See  Read  y.  Staton,  3  Haj.  159  ;  WaUerY.  WhitesideSy  4  Hay.  191  ;  King's 
Digest,  6173,  6483. 
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Henry  Massinoals  v.  James  Jones  and  Richard  Meridith. 

[^Practice.  —  Judgments  (tgainst  Bepresentatives.'] 

Per  Curiam.  The  defendants  sued  Mary  Massingale,  formerly 
Mary  McGorcle,  and  Henry  Massingale  and  John  McCorcle,  ex- 
ecutors of  Samuel  McCorcle  deceased,  for  a  debt  due  from  the  testa- 
tor* The  defendants  prayed  oyer  of  the  writ,  and  of  the  writing 
on  which  the  action  was  founded,  and  demurred,  setting  out  the 
causes  of  demurrer.  One  of  them  was,  that  the  intermarriage  of 
the  feme  with  Massingale  is  not  stated  in  the  declaration ;  nor  by 
what  means  Massingale  became  executor ;  joinder  in  demurrer,  and 
notice  of  set-off.  March  term,  1814,  the  plaintiff  had  leave  to  sug- 
gest the  death  of  John  McCorcle.  March  term,  1816,  the  death  of 
Mary  McCorcle  is  suggested  by  the  plaintiff.  In  September,  1816, 
a  verdict  was  found  for  the  plaintiff  below,  a  motion  in  arrest  of 
judgment  overruled,  and  judgment  given  against  Massingale  to  be 
levied  of  the  goods  of  the  testator  if  in  the  hands  of  the  executor 
to  be  administered,  and  if  not,  then  of  the  proper  goods  of  the  de- 
fendant. Massingale  appealed  to  this  court,  and  he  assigned  for 
error  that  judgment  is  given  against  him  as  surviving  executor, 
when  he  never  was  executor  only  in  .right  of  his  wife  Mary,  who 
died  before  the  verdict  and  judgment.  Secondly,  before  the  trial 
and  judgment  John  McCorcle  died,  and  also  the  said  Mary,  they 
being  the  only  executors  of  Samuel  McCorcle.  He  also  assigned 
for  error  a  divorce  by  act  of  1811,  passed  the  17th  of  October, 

whereby  he  was  absolved,  &c. 
[87]  *The  judgment  entered  against  the  defendant,  as  ex- 
ecutor, is  incorrect,  for  it  ought  to  be  as  to  the  principal 
sum  de  IcmM  tettatoris^  otherwise  he  would  be  made  liable  de  banii 
propriis  for  goods  or  assets  destroyed  by  death,  floods,  lightning,  or 
other  accidents  not  under  his  control,  after  judgment  and  before 
satisfaction  of  the  execution.  As,  suppose  he  has  deposited  the 
money  of  the  testator  in  the  bank ;  on  the  day  after  the  judgment 
the  bank  fails,  or  is  ruined  by  burning  the  banking-house,  and  all 
the  effects  belonging  to  it ;  he  could  have  an  opportunity  to  show 
this  on  the  aci,  fa.  to  subject  him  de  bonis  propriUy  but  not  if  the 
judgment  be  entered  immediately  de  bonie  propriis.    If  there  be  an 
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error  in  the  record,  though  not  assigned,  the  court  will  correct  it 
and  not  affirm  the  judgment,  seeing  the  error  that  is  in  it,  merely 
because  it  has  not  been  pointed  out  in  the  assignment  of  errors. 
That  is  the  case  here.  The  judgment  ought  to  be  de  bonis  propriis  ; 
it  is  not  assigned  but  the  court  sees  it. 

Judgment  accordingly. 
See  King's  Digest,  6688. 


Mabt  Steele  v.  Francis  Register. 
[Bastardy.  —  Evidence  of  Filiation,] 

Per  Cjtriam.    On  the  26th  of  October,  1814,  the  County  Court 
ordered  a  capias  upon  a  former  warrant  not  returned.     This  capias 
was  executed  and  returned  to  the  same  court,  at  the  same  term,  at 
which  he  entered  into  bond  to  indemnify  the  county  against  a  bastard 
child.     The  court  gave  judgment  against  him  for  the  fine.     At  the 
same  term  a  motion  was  made  for  an  allowance.   It  was  continued  on 
the  defendant's  affidavit  to  February  term,  1815,  then  contin- 
ued again  to  April,  1815.    Both  appeared  then,  and  on  *  mo-     [88] 
tion  an  order  is  made  for  three  and  a  half  year's  maintenance 
including  the  lying-in  expenses  ;  and  execution  was  ordered  to  issue. 
The  defendant  appealed  to  the  Circuit  Court ;  that  court  reversed 
the  judgment,  and  there  was  an  appeal  to  this  court.   The  defendant 
was  compelled  to  enter  into  bond  to  indemnify  the  county  and  to 
pay  the  fine.     This  shows  that  he  was  adjudged  to  be  the  father  by 
those  whom  the  law  appoints.      And  besides  he  is  ipso  facto  so 
by  the  oath  of  the  woman,  the  law  adjudges  him  so.     As  to  the 
orders,  the  County  Court  is  empowered  to  make  orders;  the  phrase- 
ology is  "  as  the  County  Court  shall  order."    It  is  more  correct  to 
make  him  by  orders  indemnify  the  county,  than  not  to  call  on  him 
until  damnification,  and  then  to  sue  him.     It  prevents  circuity ; 
first  to  apply  to  the  county  and  that  to  pay,  and  then  sue  on  the 
bond.     As  to  notice,  he  had  it ;  he  was  present  and  opposed  the 
motions.    We  do  not  decide  whether  it  be  necessafy  or  not.    What 
could  the  court  do  if  he  were  removed  beyond  their  jurisdiction  ? 

Judgment  of  the  County  Court  affirmed. 

See  State  v.  Ingramj^  Hay.  221 ;  Code,  5368, 5869  ;  King's  Digest,  1157, 1163. 
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Thomas  Johnson's  Lessee  v^  William  Mills,  William  Simms, 
Thomas  Lawson,  and  George  Branch. 

ISherif's  Sale  of  Land  vnthaut  jFV.  Fa.^ 

Per  Curiam.      This  was  an  action  of  ejectment  instituted  in 
the    Circuit  Court  for  the  county  of  Hawkins,  and  removed  by  a 
change  of  venue  into  the   county  of  Greene.      It  was  tried  at 
August  term,  1816.     The  plaintiff  offered  to  read  a  deed  of  con- 
veyance from  Thomas  Gillenwaters,  sheriff  of  Hawkins  County,  to 
Johnston,  dated  the  20th  December,  1818,  which  recited  and  pur- 
ported to  be  founded  on  the  returns,  judgments,  publications,  &c., 
and  sales  for  the  taxes  and  charges  due  on  said  lands.    It 
was  registered  *  in  Hawkins,  the  6th  of  December,  1814.     [89] 
This  deed  was  objected  to,  because  the  plaintiff  had  not 
proved  an  execution  or  order  of  sale,  or  showed  that  any  such  order 
or  execution  ever  issued  as  an  authority  to  the  sheriff  to  sell  said 
land.     The  deed  was  rejected  by  the  court  for  this  cause ;  and  now 
the  question  to  be  decided  by  the  court  is,  whether  by  the  true  con- 
struction of  1803,  ch.  2,  §  18,  and  1807,  ch.  21,  §  8,  a  jJ.  fa.  be 
necessary  or  not.     These  acts  are  in  pari  materia^  and  to  be  taken 
together,  except  where  one  repeals  part  of  the  other,  either  ex- 
pressly, or  by  substitution  of  a  latter  provision  for  a  former.     By 
the  former  act  B.fi,fa.  is  to  issue  ;  the  latter  act  directs  the  form  of 
a  judgment,  differing  from  that  mentioned  in  1808,  and  introduces 
some  additional  provisions  not  found  in  the  former  act.     It  directs 
a   difierent  advertisement,   and   it  directs  the   sheriff  to   sell  on 
the  day  advertised  by  the  clerk ;  it  fixes  the  day  on  which  the 
sale  shall  be.      Everything   intended   to   be  altered  or  added  is 
mentioned.      But  as  no  alteration  was   intended   to  the  fi.  fa.y 
nothing  is  said  of  it.      Therefore   that  part  of  the  former  law 
remained  as  it  was.      Every  judgment  directs  that  the  party  for 
whom  it  is  given  shall  have  execution.      Here  it  is  a  part  of  the 
judgment  that  the  land  shall  be  sold.     If  the  sheriff  can  sell  with- 
out a  fi.  fa.  upoli  the  authority  of  the  judgment,  then  how  is  he 
to  know  if  the  judgment  be  set  aside  or  reversed  for  some  cause, 
or  be  suspended  by  a  8upersedea$;  or,  indeed,  how  is  he  to  know 
that  there  is  such  a  judgment  ?    If  he  can  sell  without  a  fi,  fa.^ 
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then  his  jadgment  is  his  authoritj,  and  if  so,  then 'although  it  be 
suspended,  or  superseded  for  some  cause  not  known  to  him,  he  may 
sell  and  surprise  the  defendant,  who  is  generally  an  absentee,  and 
will  be  justified,  for  he  can  show  the  judgment  remaining  on  the 
record,  which  gives  him  authori^*  Would  not  this  be  exceedingly 
dangerous,  and  prejudicial  to  defendants?  How  would  they  be 
remedied  ?  Not  by  action  against  the  sheriff,  for  he  knew 
not  of  any  *  reversal  or  suspension  of  the  judgment,  nor  [40] 
against  the  clerk,  for  he  is  not  to  do  any  act,  if  the  sheriff 
is  to  sell  by  force  of  the  judgment,  and  not  against  the  State,  be- 
cause of  its  sovereignty  and  non-suability.  Say  the  sheriff  can 
only  sell  by  ji./a.,  it  will  never  issue  when  it  ought  not,  nor  in  any 
of  the  instances  which  we  anticipate.  All  will  be  safe.  The  want 
of  a  fi.  fa.  as  a  foundation  of  the  deed,  may  be  urged  by  the  de 
fendants,  for  want  of  authority  to  sell  makes  the  deed  of  no  effect 
as  against  any  person.  If  the  judgment  were  erroneous,  then  none 
but  the  defendant  could  be  heard  to  gainsay  it.  As  for  the  other 
points  in  this  cause,  we  .need  not  meddle  with  them,  as  we  deem 
the  want  of  a  fi.  fa.  sufficient  cause  for  rejecting  the  deed ;  and  for 
affirming  the  judgment  of  the  Circuit  Court. 

See  King's  Digest,  11,547-9. 


Snodgbass  v.  Ward. 


[^Evidence.  —  Latent  Jmbtffuitf/.']  \\7   i^* 

Per  Curiam.  Ward  sued  Snodgrass  in  the  County  Court  of 
Carter,  in  an  action  of  trespass,  for  prostrating  and  destroying  his 
trees.  The  defendant  pleaded  not  guilty ;  and  secondly,  that  the 
place  where,  &c.,  belonged  to  the  &ther  of  Snodgrass,  who  entered 
by  his  father's  command,  which  is  the  same  trespass,  &c.  Repli- 
cation that  the  place  where,  &c.,  was  the  soil  and  freehold  of  the 
plaintiff,  and  not  the  close  of  James  Snodgrass;  and  that  the 
defendant  did  not  enter  the  close,  &c.,  as  his  servant ;  upon  this 
issue  is  joined.  Verdict  for  the  plaintiff,  and  judgment,  and  the 
defendant  appealed  to  the  Circuit  Court.  In  September  term, 
1816,  there  was  a  verdict  in  the  Circuit  Court  for  the  plaintiff,  a 
bill  of  exceptions  was  filed,  an  appeal  taken  to  this  court,  and 
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[41]     errors  ^assigned.      The    bill  of  exceptions  states  a  deed 
produced  by  the  plaintiff,  on  the  trial,  from  Johnson^to  him, 
for  640  acres  of  land.     This  land,  it  was  proved,  the  plaintiff  pur- 
chased from  John  Wills,  who  had  a  deed  from  Johnson,  unregis- 
tered.    Johnson,  at  the  request  of  Wills,  took  back  this  deed,  and 
conveyed  the  same  lands  to  the  plaintiff.     It  was  also  proved  that 
this  land  joined  a  hundred  acres  called  the  Cat-tail  Meadow,  on 
which  hundred  acres  the  defendant's  father  and  said  Wills  erected 
a  forge  in  partnership;   before  which  partnership  Wills  had  pur- 
chased the  said  640  acres.     That  Snodgrass  used  it  for  some  years, 
cutting  timber  on  it  for  the  forge,  Wills  acquiescing.   On  this  tract 
of  640  acres,  the  trespass  declared  of  was  committed.     Whilst  the 
title  was  in  Wills,  articles  were  made  between  the  &ther  and  Wills, 
for  erecting  said  iron  works,  dated  the  16th  of  April,  1808,  by 
which  Wills  is  to  convey  to  Snodgrass  the  one  half  of  five  acres  of 
land,  part  of  a  100  acres,  called  the  Gat-tail  Meadow ;  and  amongst 
others,  there  is  a  clause  ^^  that  Snodgrass  shall  have  free  privilege 
of  timber  necessary  for  coal  and  building,  that  may  be  requisite  for 
said  works,  for  his  part  of  the  same  likewise,"  &c.     The  defendant 
offered  in   evidence   two  depositions,   which   the   court  rejected. 
These  depositions  explained  the  articles  so  as  to  make  them  com- 
prehend the  640  acres,  as  part  of  the  land  on  which  Snodgrass  was 
to  take  timber.     Evidence  describing  the  property  where  a  deed 
speaks  of  property  contracted  about,  is  admissible  to  enable  the  court 
to  apply  the  deed  to  it  or  not,  according  to  the  words  of  the  deed  ; 
but  it  is  not  admissible  to  show  that  the  meaning  of  the  terms 
contained  in  the  deed  extends  to  it  or  not.     Therefore  the  depo- 
sitions were  properly  rejected,  and  the  evidence  to  show  the  local 
situation  of  the  640  acres,  and  other  parts  of  its  description,  was 
proper.     The   court  is  of  opinion  that  the  words  of  this  article 
did  extend  to  the  640  acres,  for  that  and  the  100  acres 
[42]     *  were  all  one  tract  at  the  date  of  theSe  articles.    Timber 
requisite,  &c.,  does  not  confine  him  to  any  particular  part 
of  the  land,  but  leaves  him  at  liberty  to  take  it  from  any  part. 
He  might  as  well  be  confined  to  the  640  as  the  100,  and  thus 
alternately  he  could  be  excluded  from  both.     But  when  we  have 
progressed  thus  far,  what  next  is  to  be  done  ?   These  articles  do  not 
give  an  interest  in  the  lands ;  they  only  make  Wills  personally  lia- 
ble for  a  breach ;  and  if  he  convey  the  land  to  a  third  person,  it  is  in 
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his  hands  exclusively ;  his  own  ag{iinst  all  mankind,  the  articles 
notwithstanding ;  and  he  can  maintain  an  action  against  any  who 
shall  trespass  npon  it.  The  defendant's  remedy  is  upon  his  arti- 
cles against  Wills. 

Judgment  for  the  plaintiff  in  the  Circuit  Court, 

See,  as  to  latent  ambiguity^  McCorry  v.  King^  3  Hum.  267 ;  Ward  v.  Espy^ 
6  Hum.  447 ;  Eing*8  Digest,  6089-43. 


George  Evans  v.  Jesse  Cheek. 

[^ArintraHon  and  Award  —  Submission  under  /Ss^/.] 

Per  Curiam.  Cheek  brought  an  action  in  the  county  of  Clai- 
boume  against  Evans,  upon  a  writing  under  seal,  whereby  Evans 
agreed  to  pay  Cheek  $50  **  as  soon  as  he  shall  comply  with  the 
terms  of  an  article  of  agreement,  entered  into  by  us  this  day, 
respecting  the  arbitration  of  differences  as  to  the  lands  about  Bris- 
to's  Bend  and  on  Clinch  River,  dated  the  21st  February,  1810." 
Now,  in  the  first  place,  what  are  the  merits  of  this  case  ?  Cheek 
was  to  comply  with  all  which  was  required  of  him  by  the  articles 
referred  to.  These  state  a  submission,  the  matters  submitted,  the 
names  of  the  arbitrators,  the  time  within  which  the  award  shall  be 
made,  and  an  agreement  to  perform  the  award  when  made.  The 
meaning  of  the  contract  is,  that  he  shall  not  defeat  the  submission, 
and  shall  perform  the  award.  If  prevented  from  perform- 
ance by  the  defendant,  being  *  ready  will  be  equivalent  to  [43] 
it.  5  Bac.  Ab.  837  ;  7  Rep.  16.  What  then  do  the  pleadings 
exhibit  ?  The  plaintiff  was  ready  and  willing,  &c.,  says  the  declara- 
tion, but  the  defendant  would  not  submit.  Issue  is  joined  upon  his 
refusal  to  submit.  In  substance,  that  is  to  enquire  whether  the  de- 
fendant hindered  the  making  of  an  award,  leaving  all  other  allega- 
tions undisputed.  The  articles  referred  to  in  the  declaration  which 
describes  them,  are  admitted  in  the  plea  ;  verdict  finding  this  issue 
in  favor  of  the  plaintiff  may  legally  be  the  foundation  of  a  judgment 
in  his  favor.  The  next  question  then  will  be,  whether  the  jury 
were  rightly  instructed?  The  judge  informed  them,  that  if  Evans' 
conduct  was  reasonably  calculated  to  prevent  the  arbitrators  from 
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acting,  that  they  ought  to  find  for  the  plaintiff,  and  if  they  believed 
the  arbitrators  declined  acting  horn  any  other  cause,  that  they  ought 
to  find  for  the  defendant ;  that  by  the  law  of  England  a  submissioii 
by  deed  could  be  revoked  by  parol ;  that  the  custom  of  this  coun- 
try is  for  the  parties  to  notify  the  arbitrators ;  and  no  instance  had 
occurred  within  the  recollection  of  the  court  of  an  award  being  made 
after  a  disinclination  to  progress  in  the  business  had  been  expressed 
by  either  of  the  parties  ;  that  although  the  submission  was  not  re- 
voked by  Evans,  yet  if  his  conduct  was  such  as  was  calculated  to 
induce  delicate  and  reasonable  arbitrators  to  decline  acting,  he, 
Evans,  would  be  liable  to  the  present  action. 

Custom  is  not  a  proper  ground.     In  one  quarter  of  the  country 
it  is  one  way,  in  another  another  way.      The  common  law  received 
and  enforced  in  this  State,  must  be  the  standard  till  altered  by  the 
Legislature,  and  by  that,  a  submission  under  seal  cannot  be  revoked 
but  by  deed.     Here,  indeed,  it  is  not  expressly  stated  that  the  sub- 
mission was  under  seal,  but  the  record  shows  that  the  plaintiff  pro- 
duced it  in  evidence  on  the  trial.     It  is  set  forth  in  the  rec- 
ord, and  by  that  we  are  forced   to  see  that  it  is  under 
[44]     seal,  *  and  of  course  that  the  defendant  could  not  revoke 
but  by  deed ;  and  consequently,  that  he  has  not  hindered, 
&c.     The  charge  then  is  incorrect ;  the  judgment  ought  to  be  set 
aside,  and  a  repleader  granted  in  which  the  articles  shall  be  set 
forth  verhatimy  and  the  issue  be  taken  upon  the  revocation. 
See  MuUins  v.  Arnold,  4  Sneed,  262 ;  King's  Digest,  645. 


Larkin  Elkins  v.  Littleberrt  Sams  and  Squire  Jones. 

IPraetice.  —  Removal  of  Causes.  —  Waiver  of  Irregularity.'] 

Per  Curiam.  The  plaintiff  in  the  Circuit  Court  sued  the  de- 
fendant in  the  County  Court,  and  by  consent  the  cause  was  trans* 
ferred  to  the  Circuit  Court.  A  demurrer  was  filed  and  argued  and 
overruled.  The  defendant  pleaded  to  issue,  and  there  was  a  verdict 
and  judgment ;  but  it  was  moved  in  arrest  of  judgment,  that  the 
court  had  no  jurisdiction  ;  for  this  cause  was  commenced  after  1809, 
ch.  45,  §  5,  and  1811,  ch.  72,  §  3,  and  was  not  such  a  cause  as 
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under  any  act  of  Assembly  could  be  transferred.  Want  of  jtiris- 
diction  is  assigned  for  error ;  and  it  has  been  argned  at  tbe  bar  by 
oonnsel  on  both  sides.  This  cause  could  not  be  transferred  by  con- 
sent if  at  the  time  of  the  transfer  the  Circuit  Court  had  only  ap- 
pellate jurisdiction,  for  that  attaches  only  after  judgment,  and  can- 
not be  exeraised  before.  Here,  however,  the  Circuit  Court  had  an 
ori^al  jurisdiction  of  the  action,  had  it  been  first  brought  in  that 
court ;  but  it  came  irregularly  there.  And  then  it  is  to  be  consid- 
ered whether  the  consent  of  the  defendant,  and  his  subsequent  ap- 
pearance and  pleading,  and  not  taking  advantage  of  the  irregularity 
in  proper  time,  is  not  a  waiver  of  the  error,  so  that  he  can  never 
assign  it  afterwards.  And  we  are  of  opinion  it  is.  See  2d 
vol.  of  Bac.  Ab.  by  Wilson,  492  ;  2  Caines,  *  184  ;  Latch,  [45] 
118 ;  Cro.  Eliz.  88,  167 ;  Vent.  220,  249 ;  Cro.  Jac.  421 ; 
Bnls.  148.  It  was  error  therefore  in  the  Circuit  Court  to  arrest  the 
judgment,  and  this  court  will  now  give  the  same  judgment  which 
the  Circuit  Court  ought  to  have  given. 

Jtidgment  aeeardingli/. 
See  Chester  y.  Embree,  Peck,  370  ;  Eingls  Digest,  8888,  9286. 


David  Hartley  v.  The  Ukftbd  States. 

[Cbnstituiional  Law. —  JurisdicHon  of  State  OourU  to  enforce  Penalties 

under  Acts  of  Congress. 

Peb  Cubiam.  This  cause  having  been  argued,  the  next  day 
RoAKB,  Judge,  delivered  the  opinion  of  himself  and  Judge  Hat- 
wood.  Judge  Whyte  gave  no  opinion,  saying  he  had  not  sufficiently 
matured  the  subject  in  his  mind  to  form  a  satisfactory  conclusion 
upon  it. 

RoAiYB,  Judge.  This  is  an  action  commenced  in  the  Circuit 
Court  for  Greene  County  in  the  name  of  the  United  States  against 
David  Hartley,  who  is  plaintiff  in  error,  to  recover  the  penalty  in- 
curred under  an  act  of  Congress,  for  retailing  domestic  distilled 
spirits  without  license.  Judgment  was  given  in  that  court,  and  the 
cause  is  brought  up  to  this  court  by  writ  of  error.  The  only  ques- 
tion submitted  to  this  court  is,  whether  the  Circuit  Court  had  juris- 
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diction  of  the  cause.  The  act  of  Congress,  1813,  ch.  88,  laying 
duties  on  retailers  of  wines,  spirituous  liquors  and  foreign  merchan- 
dise, directs  such  retailers  to  take  out  licenses,  points  out  the  mode  of 
obtaining  them,  and  lays  a  tax  or  duty  on  such  license,  and  enacts 
that  if  any  person  shall  retail,  &c.,  without  having  a  license, 
such  person  shall,  in  addition  to  the  duty,  forfeit  and  pay  the  sum 
of  $150  with  costs  of  suit.  The  collectors,  in  their  respective  dis- 
tricts, are  directed  to  collect  the  duties,  and  to  prosecute  for  the 

recovery  of  them,  and  of  the  forfeitures  and  penalties.     The 
[46]     suits  to  be  brought  *  in  the  name  of  the  United  States,  or 

of  the  collector  of  the  district.  One  moiety  to  the  United 
States,  the  other  to  the  collector,  if  the  first  discover,  otherwise,  to 
the  first  informer ;  then  follow  these  words :  **  and  where  the  cause 
of  action  or  complaint  shall  arise  or  accrue  more  than  50  miles  dis- 
tant from  the  nearest  place  by  law  established  for  the  holding  of  a 
District  Court  within  the  district  in  which  the  same  shall  arise  or 
accrue,  such  suit  and  recovery  may  be  had  before  any  court  of  the 
State  holden  within  the  said  district,  having  jurisdiction  in  like  cases.'' 
This  act  was  afterwards  altered,  but  not  so  as  to  affect  the  question 
presented  to  the  court  for  their  decision.  The  cause  of  action  did 
arise  or  accrue  more  than  50  miles  from  the  nearest  place  of  hold- 
ing District  Courts  of  the  United  States,  and  is  stated  to  be  so  in  the 
declaration.  The  court  before  which  the  recovery  was  had,  has 
jurisdiction  in  similar  cases,  that  is,  has  jurisdiction  of  suits  brought 
for  the  recovery  of  forfeitures  and  penalties  of  the  amount  for  which 
this  suit  is  brought.  It  cannot  be  doubted  but  that  it  was  one  of  the 
courts  intended,  and  comes  fully  within  the  terms  used  in  the  act  of 
Congress.  The  objections  to  the  exercise  of  this  jurisdiction  are  said 
to  be  founded  on  the  Constitution,  and  therefore  merit  serious  con* 
sideration.  The  Constitution  declares,  that  ^^  the  judicial  power  of 
the  United  States  shall  extend  to  all  cases  arising  under  the  Consti- 
tution and  laws  of  the  United  States,  and  treaties  made,"  &c.  After 
enumerating  a  variety  of  other  cases,  it  declares,  that  ^^  the  judicial 
power  of  the  United  States  shall  be  vested  in  one  Supreme  Court 
and  such  inferior  courts  as  Congress  may,  from  time  to  time,  or- 
dain and  establish."  The  counsel  for  tlie  appellant,  assuming  the 
position  that  this  judicial  power,  or  the  whole  of  it,  is  given  to  the 
Supreme  Court  and  those  inferior  courts  to  be  ordained  and  estab- 
lished by  Congress,  insist  that  the  State  courts  cannot  exercise  this 
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jurisdiction,  because  the  judges  in  them  are  only  *  officers  [47] 
of  the  State,  appointed  and  paid  by  the  State  ;  their  duties 
are  pointed  out  and  jurisdiction  defined  bj  the  laws  of  the  State. 
That  it  would  be  an  assumption  of  power  to  extend  them  further, 
and  that  they  are  amenable  only  to  the  constituted  authorities  of 
their  own  State  for  the  correct  discharge  of  their  judicial  functions. 
Again,  the  judges  or  courts  of  a  State  form  none  of  the  courts  which 
the  Constitution  of  the  United  States  declares  that  Congress  may, 
firom  time  to  time,  ordain  and  establish,  and  in  which  the  judicial 
power  of  the  United  States  shall  be  vested.  The  State  judges,  say 
they,  being  neither  appointed  nor  paid  by  the  United  States,  cannot 
he  impeached  by,  or  in  any  manner  made  amenable  to,  the  United 
States  for  misbehavior  in  office,  or  refusal  to  discharge  any  portion 
of  theur  judicial  powers.  All  these  positions  are  admitted  to  be  cor- 
rect ;  it  is  also  admitted  that  the  State  judiciary  cannot  assume,  nor 
can  the  United  States  coerce  it  to  exercise  any  judicial  power,  but 
those  sanctioned  by  the  laws  and  Constitution  of  the  State.  How  then 
can  the  courts  of  the  State  give  judgment  for  a  penalty  imposed  by 
an  act  of  Congress,  by  whose  laws  we  are  not  bound  either  as  judges 
or  as  citizens,  unless  they  are  made  in  pursuance  of  the  Constitution  ? 
As  the  decision  depends  on  the  construction  of  the  Constitution,  it 
will  be  necessary  to  take  a  cursory  view  of  that  instrument.  The 
articles  of  confederation  were  formed  by  the  States,  in  their  sovereign 
capacities.  The  powers  delegated  by  it  to  Congress  were  too  limited 
to  provide  effectually  for  the  common  defence,  or  to  promote  the 
general  welfare.  Their  judicial  power  was  extended  only  to  a  few 
special  cases.  They  had  no  power  to  provide  the  necessary  ftindsto 
pay  the  debts  of  the  United  States  ;  they  passed  resolutions,  recom- 
mending to  the  several  States  to  furnish  such  sums,  and  make  such 
other  provisions  as  were  deemed  necessary  for  the  general 
wel&re.  The  Legislatures  of  the  States  *  might  comply  or  [48] 
refase.  In  this  state  of  thin^,  it  was  necessarv  to  vest  the 
United  States  with  more  extensive  powers.  Accordingly,  the  pres- 
ent Constitution  was  established,  not  by  the  several  States  in  their 
sovereign  capacities,  but  by  the  people  of  the  United  States.  The 
power  delegated  to  the  different  departments  of  the  government  of 
the  United  States,  operated  as  a  diminution  of  the  sovereignty  of  the 
several  States,  but  those  not  delegated  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  States,  were  reserved  to  the  States  respectively  or 
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to  the  people*  It  is  expressly  declared  that  Congress  shall  have 
power  to  lay  and  collect  taxes,  daties,  and  excises,  &c.,  and  after 
enumerating  other  legislative  powers,  to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  execution  the  foregoing 
powers.  Laws  to  lay  and  collect  taxes,  duties,  &c.,  must  necessarily 
operate  on  the  citizens  at  large,  and  would  be  always  evaded,  unless 
sanctioned  by  penalties,  which  might  be  enforced  by  judicial  author- 
ity. The  laws  made  by  Congress  on  those  subjects  to  which  their 
powers  extend,  are  as  much  the  law  of  the  land  as  any  law  passed 
by  the  Legislature  of  the  State,  and  are  equally  obligatory  on  the 
citizens.  How  are  these  obligations  to  be  enforced?  By  some  ju- 
dicial tribunal  competent  to  decide.  The  counsel  for  the  appellant 
sajf  by  the  judicial  tribunals  of  the  United  States,  and  by  them 
alone.  Does  the  Constitution  authorize  this  position  ?  Article  8,  § 
2.  ^^  The  judicial  power  shall  extend  to  all  cases  in  law  and  equity, 
arising  under  this  Constitution,  the  laws  of  the  United  States,  and 
treaties  made  and  which  shall  be  made  under  their  authority  ;  to  all 
cases  of  admiralty  and  maritime  jurisdiction ;  to  controversies  to 
which  the  United  States  shall  be  a  party ;  to  controversies  between 
two  or  more  States ;  between  a  State  and  citizen  of  another  State ; 

between  citizens  of  different  States ;  between  citizens  of  the 
[49]    *  same  State  claiming  lands  under  grants  from  different  States ; 

between  a  State  or  the  citizens  thereof  and  foreign  States, 
citizens,  and  subjects."  To  these  different  classes  of  cases  the  judicial 
power  of  the  United  States  shall  extend.  That  is,  as  I  believe,  if 
Congress  shall  deem  it  expedient,  and  for  the  general  interest,  they 
have  a  right.to  vest  all  these  cases  exclusively  in  tribunals  created 
by  themselves,  but  unless  they  do  so,  the  State  tribunals  will  continue 
the  jurisdiction  which  they  had  before  the  formation  of  the  Consti- 
tution. There  is  no  prohibitory  or  exclusive  clause ;  in  the  act  on 
which  the  present  cause  is  founded,  there  is  not  only  no  exclusion, 
but  an  express  declaration  that  suits  for  the  recovery  of  the  penalties 
may  be  brought  in  the  State  courts  if  more  than  60  miles  from  the 
nearest  place  of  holding  District  Courts ;  if  within  that  distance,  the 
State  tribunals  are  excluded  from  any  cognizance  of  those  causes  by 
the  act  to  establish  the  judicial  courts  of  the  United  States,  1789, 
oil.  20,  §  9.  It  is  therefore  considered  the  most  obvious  con- 
struction of  the  act  of  1818,  to  say,  that  Congress  did  not  thereby 
intend  to  exercise  any  control  over  the  State  courts,  or  vest  them 
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with  any  new  powers ;  but  merely  for  conyenience  of  the  citizens  to 
bave  them  in  the  exercise  of  those  powers  Tested  in  them  bj  the 
Constitation  and  laws  of  the  State,  and  which  they  have  a  right  to 
exercise,  unless  prohibited  expressly  or  by  necessary  implication. 
The  judges  of  the  Circuit  Courts  have  cognizance  of  all  pleas,  real, 
personal,  and  mixed,  &c.,  except  where  it  is  otherwise  directed ;  see 
act  1794,  ch.  1,  §  1,  together  with  subsequent  acts,  defining  the 
powers  of  Circuit  Courts.  The  act  of  Congress  of  1813,  directing 
a  license  to  be  taken  and  a  duty  to  be  paid  by  retailers  of  domestic 
dffitilled  spirits,  also  declares  what  penalty  shall  be  incurred  by  the 
citizen  who  retails  without  license.  If  by  his  conduct  a  liability  to 
pay  is  created,  and  a  cause  of  action  arises  or  accrues,  and  that 
the  suit  is  commenced  *  either  in  the  name  of  the  United  [50] 
States  or  the  collector,  the  plaintiflF  has  a  right,  by  the  laws  of 
the  State,  to  haye  his  cause  heard  or  determined  in  the  Circuit  Courts. 
Nor  can  we  perceiye  as  to  the  jurisdiction,  whether  the  defendant's 
liability  to  pay  arises  firom  a  contract  made  under  an  act  of  Congress, 
or  firom  the  operation  of  law  on  selling  without  license.  The  con-^ 
stniction  of  the  Constitution  before  giyen,  is  belleyed  to  be  more 
consistent  with  the  nature  and  genius  of  our  goyernment  than  that 
of  the  plaintiff 's  counsel,  who  endeayors  to  assimilate  the  laws  of  the 
United  States  with  those  of  foreign  goyemments.  Can  foreign  gOT- 
emments  make  laws  which  will  be  obligatory  upon  our  citizens  ? 
Can  they  impose  penalties  upon  them  ?  No,  they  cannot.  Their 
laws  are  not  the  law  of  the  land.  In  enforcing  contracts  made  in 
foreign  countries,  the  laws  of  the  country  where  the  contract  was 
made  may  be  proyed  as  other  facts  are  proyed,  but  are  not  judicially 
noticed  as  the  laws  of  the  State.  The  citizens  of  the  State  owe  no 
obedience  to  foreign  laws ;  they  haye  no  yoice  in  making  them,  and 
from  the  yery  nature  of  things  cannot  be  bound  by  them  ;  not  so 
as  respects  the  laws  of  the  United  States ;  they  are  framed*  by  our 
representatiyes,  and  by  solemn  compact  are  as  obligatory  as  those 
made  by  the  State  Legislatures ;  and  why  cannot  the  State  courts 
take  cc^izance  in  all  cases  arising  out  of  them  ?  Because,  by  the 
same  solemn  compact,  and  the  laws  made  in  pursuance  of  it,  they 
are  prohibited  the  exercise  of  this  power.  If  we  take  a  yiew  of  the 
third  article  of  the  Constitution,  and  the  yarious  classes  of  cases  there 
enumerated,  we  shall  see  that  the  State  courts  exercise  jurisdiction 
in  many  of  those  cases,  and  no  one  eyer  did  question  their  right  to 
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do  so ;  yet,  these  cases,  by  the  Constitution,  are  vested  in  the  Su- 
preme and  inferior  courts  of  the  United  States,  in  the  very  same 

words  as  the  case  before  us  is.   The  judicial  power  is  extended 
[51]     to  them  equally ;  but,  as  was  said  before,  *  Congress  are  not 

bound  to  confine  it  to  them  exclusively.  The  construction 
now  given  to  the  Constitution  appears  to  have  been  adopted  by  Con- 
gress at  a  very  early  period ;  several  of  the  members  of  the  conven- 
tion who  formed  the  Constitution  were  also  members  of  the  first 
Congress.  They  never  imagined  that  the  judicial  powers  enumer- 
ated in  the  Constitution  were  necessarily  to  be  taken  exclusively,  as 
appears  by  the  act  for  establishing  the  judicial  courts  of  the  United 
States.  They  have  in  that  act  distributed  the  judicial  powers  amongst 
the  several  courts,  have  said  what  shall  be  exclusively  exercised  by 
the  courts  of  the  United  States,  and  in  what  cases  the  jurisdiction 
shall  be  concurrent  with  that  of  the  State  courts,  and  one  case  of 
concurrent  jurisdiction  is,  where  an  alien  sues  for  a  tort  only  in  vio- 
lation of  the  laws  of  nations  or  a  treaty  with  the  United  States ;  a 
very  strong  evidence  that  they  did  not  consider  the  extension  of  the 
judicial  power  was  exclusive ;  for  here  an  alien  sues,  and  for  a  tort,  in 
violation  of  a  treaty.  The  same  construction  of  the  Constitution  has 
been  made  in  Congress,  from  time  to  time,  since  that  period,  nor  is  it 
known  that  ever  one  member  opposed  the  passage  of  a  law  leaving  a 
concurrent  judicial  power  in  the  State  courts  on  the  ground  of  un- 
constitutionality. 

The  Constitution  and  the  laws  of  the  United  States,  made  pursu- 
ant thereto,  are  the  supreme  laws  of  the  land,  and  not  only  the 
citizens  in  their  individual  capacities,  but  the  judges  in  every  State, 
are  bound  thereby.  If  a  case  is  brought  before  them  in  which  a 
right  is  claimed  to  recover,  by  virtue  of  such  a  law,  the  court  is  in 
duty  bound  to  hear  and  determine  it,  unless  it  be  a  case  where  the 
jurisdiction  is  exclusively  vested  in  the  United  States'  tribunal. 
But,  notwithstanding  this,  they  are  still  to  be  considered  State 
courts ;  deriving  no  jurisdiction  from  the  United  States,  but  only 

exercising  that  vested  in  them  by  the  Constitution  and  laws 
[52]     of  the  State.     If  they  refuse,  as  *  before  stated,  they  cannot 

be  compelled,  removed,  or  punished  for  malconduct,  ex- 
cept by  the  constituted  authorities  of  their  own  State.  However,  the 
consequence  of  such  refusal  will  be,  that  defendants,  in  all  cases  of 
suits  commenced  against  them  for  a  violation  of  the  revenue  laws, 
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let  their  place  of  residence  be  ever  so  remote  from  the  place  of  hold- 
ing the  District  Courts  of  the  United  States,  will  be  deprived  of  the 
privilege  of  a  trial  in  his  own  county,  before  a  judge  of  his  own 
State,  and  obliged,  at  great  expense  and  trouble,  to  attend  at  the 
federal  tribunals,  as  Congress  have  the  power  to  give  that  court 
exclusive  jurisdiction  whenever  it  may  become  necessary. 

Haywood,  Judge.  I  concur  in  the  opinion,  that  the  Circuit 
Court  had  jurisdiction. 

After  Judge  Roane  had  delivered  his  opinion,  and  Hatwood, 
Judge,  had  concurred,  McKinney  moved  the  court  to  suspend  judg- 
ment till  next  term,  that  further  argument  might  then  be  brought 
forward,  and  the  New  York  and  other  cases  might  then  be  pro- 
duced, and  their  reasons  examined  and  deliberated  upon. 

Hatwood,  Judge.  It  is  as  much  the  duty  of  a  judge  to  cause 
his  judgment  to  be  carried  into  effect,  when  he  has  no  reasonable 
doubt  pressing  on  his  mind,  as  it  is  to  suspend  it  when  he  has,  and  I 
cannot  say  that  my  mind  is  afiected  with  any  reasonable  doubt.  If 
we  ought  to  respect  the  opinions  given  by  the  judicatures  of  other 
States,  as  we  undoubtedly  ought,  we  ought  also,  and  perhaps  equally, 
to  respect  the  opinions  of  these  legislators,  who,  from  the  time  of 
the  first  Congress  to  the  first  decisions  we  ai*e  invited  to  reflect  on, 
have  viewed  the  judicial  power  of  the  Union,  so  far  as  regards  con- 
troversies between  citizens  of  different  States,  or  the  United  States 
and  a  eitizen,  as  concurrent  with  the  judicial  power  of  the  States, 
except  in  those  instances  where  Congi'ess  might  render  it  exclusive. 
How  many  cases  are  left  by  the  judicial  law  of  1789,  to 
be  decided  by  the  State  *  judiciaries  ?  The  causes  which  [53] 
produced  the  judicial  power  of  the  Union  are  such  as  did 
not  require  exclusion  in  all  cases.  If  the  citizen  of  another  State, 
whether  foreign  or  domestic,  had  it  in  his  option  to  try  his  cause 
either  in  a  State  or  federal  court,  or  were  defendant  to  remove 
it  at  pleasure  from  a  State  court  into  a  federal  court,  he  could  not 
then  complain  of  the  partialities  of  State  courts,  or  of  any  injustice 
done  to  him  therein  ;  for  immediately  he  could  be  met  with  the  re- 
mark that  he  might  have  avoided  such  partialities  by  going  into  a 
court  of  the  Union,  which  is  supposed  not  to  be  influenced  by  them. 
As  to  the  notion  that  our  courts  cannot  execute  the  laws  of  another 
sovereignty,  surely  the  laws  of  the  United  States,  made  by  Con- 
gress upon  subjects  submitted  to  their  government  by  the  Constitu- 


44  8  HAYWOOD.  [Rogersville, 

Hardej  p.  United  States. 

tion,  are  as  much  laws  of  our  own  as  those  made  by  our  own  Leg- 
islature. Do  we  not  make  them  oarselves  ?  Do  we  not  appoint 
the  legislators  and  President  ?  Are  thej  not  our  representatives 
introsted  with  the  regulation  and  care  of  onr  interests,  for  the 
purpose  of  procuring  the  public  welfare  and  prosperity?  Are  we 
not  sworn  to  support  them  ?  Is  not  our  duty  to  obey  and  carry 
them  into  effect  ?  Are  we  not  bound  in  conscience  and  as  good 
citizens,  to  aid  in  the  support  of  them?  Whenerer  the  time 
comes  when  the  laws  of  the  Union  shall  be  disobeyed  and  looked 
upon  as  the  laws  of  a  foreign  sovereignty,  and  when  all  our 
courts  and  judicial  officess  withdraw  fi*om  them  sustentation,  then 
that  anarchy,  with  its  threatening  aspect,  will  come  again,  which 
shortly  preceded  the  formation  of  the  present  Constitution.  United 
by  no  common  head,  we  shall  pursue  as  many  diflferent  courses  as 
there  are  States,  and  be  divided  and  separated  into  disunited  por- 
tions, never  to  be  again  drawn  together  by  sound  principles,  but 
only  by  the  despotism  of  the  sword.  A  judge  has  no  right  to  be  a 
politician ;  but  when  such  are  the  consequences  of  disre- 
[54]  gard  to  the  laws  of  the  Union,  *  it  is  not  improper  to  con- 
template them,  that  thereby  he  may  feel  an  invigorated  de- 
sire to  execute  them.  And  in  the  case  now  before  us,  what  has  the 
defendant  to  complain  of?  His  ease  and  convenience  are  con- 
sulted ;  instead  of  being  sued  to  a  federal  court  sitting  one  hun- 
dred or  two  hundred  miles  from  his  own  residence  and  neighbor- 
hood, he  is  carried  into  a  court  in  his  own  county,  held  by  one  of 
his  neighbors,  perhaps  with  whom  he  has  lived  on  terms  of  friend- 
ship from  his  in&ncy ;  his  cause  is  left  to  a  jury  of  his  acquaint- 
ances and  fiiends,  living  in  the  same  county  with  him.  Had  he 
rather  go  to  a  federal  court  and  there  be  tried  ?  Is  it  to  be  appre- 
hended that  he  will  be  less  rigorously  dealt  with  in  a  federal  court 
than  in  the  court  of  his  own  county  ?  If  we  were  legislators  we 
should  endeavour  to  produce  fbr  our  people  the  benefit  of  a  trial 
before  our  own  courts.  Shall  we,  as  lawyers,  say  it  is  oppressive  ? 
If  the  United  States  are  willing  that  infractions  of  their  penal  laws 
shall  be  heard  and  adjudged  in  our  own  courts,  shall  we  say  no  ? 
The  Constitution  guards  against  the  evasion  of  penal  laws,  by  giv- 
ing, when  necessary,  a  power  to  the  courts  of  the  Union  to  inflict 
the  penalties  ordained ;  and  therefore,  whether  necessary  or  not,  we 
shall  insist  that  this  grant  of  power  is  absolute  and  unconditional. 
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and  that  our  citizen  shaU  go  into  a  court  of  the  Union  to  have  his 
cause  decided ;  at  the  sametime  that  the  United  States  wish  it  to  be 
accommodated  bj  a  domestic  tribunal  at  his  own  door,  and  in  the 
midst  of  his  friends.  If  our  citizens  were  deprived  of  a  right  to 
be  beard  in  a  State  court,  and  should  be  carried  to  a  tribunal  &r 
from  his  home  and  connections,  it  might  look  like  reason  to  com* 
plain,  that  Congress  was  more  apprehensive  of  our  partialities  in 
fitvor  of  our  countrymen  than  need  be,  and  made  an  earlier  and 
more  use  of  it«  power,  than  the  Constitution  contemplates ;  which 
is  only  so  much  interposition  of  federal  jurisdiction  as  is  barely 
sufficient  to  secure  the  observance  of  its  laws.  But  to 
^  say  that  the  non-interference  of  federal  jurisdiction  is  a  [55] 
hardship,  prohibited  by  the  Constitution,  is,  indeed,  in  my 
judgment,  a  novelty. 

No  man  values  more  highly  than  I  do,  the  New  York  decisions. 

Why  say  that  this  grant  of  judicial  power  is  absolute  and  exclu^ 
sive,  when  the  cause  and  reason  of  it  is  not  so,  and  when  the  words 
of  the  Constitution  do  not  require  it  so  to  be  considered  ?  Suppose 
no  judicial  power  had  been  given  to  the  Union ;  or  a  judicial  power 
not  extending  to  the  penalties  created  by  laws  of  the  United  States ; 
what  then  ?  Would  not  the  State  courts  have  carried  the  law  into 
execution?  And  is  not  this  precisely  the  state  of  things,  when 
Congress,  having  a  power  to  order  or  not  to  order  the  courts  of  the 
Union  to  take  cognizance,  have  omitted  to  do  so,  and  have  inten- 
tionally left  this  matter,  as  it  would  stand  without  the  interference 
of  the  federal  Constitution.  Are  not  all  the  powers  reserved  to  the 
States,  which  are  not  expressly  taken  from  them  by  the  Constitu- 
tion 7  And  is  the  power  in  question  taken  from  them  till  Congress 
thinks  proper  to  appropriate  it  exclusively  to  the  courts  of  the 
Union  ?  If  I  give  you  a  power  of  attorney  to  sell  my  land,  is  it  not 
mine  till  you  have  executed  the  power  of  selling  ?  If  I  authorize 
you  by  a  declaration  of  uses  to  be  made  by  yourself,  to  appropriate 
it  exclusively  to  yourself,  is  it  not  mine  till  the  declaration  be  made  ? 
Is  not  such  portion  of  it  as  is  not  included  in  the  declaration  mine 
sidll  ?  I  will  not  speak  of  the  consolidation  which  is  talked  of.  The 
dread  thereof  is  an  illusion  which  exists  in  the  imagination  only. 
An  appeal  in  any  shape  to  the  Supreme  Court  of  the  Union,  in  the 
few  cases  we  are  contemplating,  in  which  the  judicial  power  need 
not  to  be  exclusive,  and  is  not  so,  will  never  lead  as  an  appeal  in  all 
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cases,  and  over  all  causes  might,  to  an  extinction  of  State  sovereign- 
ties, and  the  consolidation  of  all  State  powers  into  one  great 
[56]  mass.  I  do  greatly  *  respect  the  opinion  of  the  General 
Coart  of  Virginia ;  I  see  in  that  State  the  most  illustrious 
characters ;  the  ornaments  of  mankind  ;  mudi  to  imitate  and  much 
to  praise ;  but  so  far  as  they  contradict  the  opinion  now  given,  I 
must  say,  Oato  Amicus  et  Plato  AmieuB  Bed  major  AmicyLB  Veritas. 

Note.    This  case  seems  in  conflict  with  Martin  v.  Hunter,  1  Wheaton,  304  ; 
and  The  Moses  Taylor,  4  Wallace,  411. 


Russell  v.  Stinson  and  Vance,  and  Others. 

Per  Curiam,  on  petition  for  rehearing.  If  these  lands  were 
liable  to  satisfy  the  plaintiff's  debt,  it  cannot  be  correct  to  say,  that 
they  ought  to  be  subjected  to  a  decree  in  equity,  being  a  trust  or 
equitable  estate,  and  ought  not  to  be  subject  by  a  fi.  fa.  If  not 
liable  at  law,  equity  could  not  subject  them  merely  because  the 
estate  was  an  equitable  one.  It  could  not,  we  think,  subject  an 
equity  of  redemption,  or  the  trust  of  a  term  ;  because  equity  ought 
not  to  extend  the  contract  of  the  parties  to  subjects  not  looked  to, 
or  depended  upon,  when  entered  into,  nor  go  beyond  the  law.  It 
could  only  facilitate  the  remedies  provided  by  the  law  for  the  attain- 
ment of  a  legal  object ;  and  it  would  be  greatly  inconvenient, 
[57]  if  being  liable,  the  fi.  fa.  would  not  reach  *  them,  for  the 
judgment  is  no  lien  upon  them,  and  then,  at  any  time  after 
judgment,  and  before  a  decree  in  equity,  to  subject  a  trust  estate, 
the  owner  might  make  a  valid  sale,  as  the  owner  of  a  chattel  may, 
before  fi.  fa.  and  after  judgment.  He  might  defeat  the  creditor, 
which  he  could  not  do  if  bound  by  the  fi.  fa.  If  the  cestui  que 
trust,  before  the  fi.fa.,  sells  the  trust  by  assignment  of  the  bond  for 
title,  or  otherwise,  the  purchaser  at  sheriff  sale  is  in  no  worse  situa- 
tion than  if  he  purchase  lands  in  fee,  which  have  been  sold  before 
the  judgment,  and  without  coming  to  his  knowledge.  It  is  true, 
that  the  act  of  29th  Charles  II.  has  a  clause,  directing  the  creation  of 
trusts  to  be  in  writing ;  but  it  is  also  true,  that  resulting  trusts  are 
excepted  in  that  clause  ;  and  that  the  clause  for  subjecting  trusts  to 
execution  uses  the  words,  **  in  any  manner  or  wise  subject  to  a 
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trust,"  which  comprehends  all  trusts,  and  all  unexecuted  uses,  no 
matter  whether  arising  by  express  declaration  or  resulting  bj  im- 
plication of  law.     And  so  it  is  laid  down,  2  Bl.  Com.  832.     If  all 
real  estates  liable  in  England  to  be  extended,  are  liable  to  be  sold 
by  the  5th  of  George  II.  ch.  7,  then  it  is  no  objection  that  the  trust 
is  implied  bj  law.     Suppose,  however,  this  clause  of  the  act  of  29th 
of  Charles.II.  not  to  be  in  force  here  ;  what  shall  we  make  of  the 
words  real  estate  in  the  statute  of  George  the   II.     *^  Houses, 
negroes,  lands,  tenements,  hereditaments,  and  real  estate^*^  says  the 
statute,  shall  be  liable.     Does  not  the  term  real  estaU  signify  some- 
thing different  from  ZaTufo,  tenements^  and  hereditaments?    And 
what  could  it  be  but  trusts  unexecuted  by  the  statute  of  Henry 
VIII.  ?    MaiUdicta  est  ifOerpretatio  qtuB  corrumpit  teztum^  as  every 
interpretation  does  which  either  makes  the  words  real  estate  signify 
the  same  that  was  already  expressed  by  the  preceding  words,  or  not 
comprehend  trusts,  when  none  but  these  are  left  out  of  the  scope  of 
former  terms.     Trusts,  then,  or  unexecuted  uses,  were  liable 
by  this  act  without  the  aid  of  the  29th  of  *  Charles  the  II.,     [68] 
and  might  be  sold  by  a  fi.  fa.     It  is  agreed  that  1777,  ch.  1  § 
28,  where  process  against  goods  and  chattels  is  extended  to  lands 
and  tenements  also,  was  not  meant  of  executions  issued  by  justices 
of  the  peace,  as  appeared  by  §  69,  but  of  process  by  attachment,  to 
include  the  real  estate  of  absentees.     We  need  not  dwell  upon  this 
doubt,  for  certainly  this  is  a  clear  position,  that  executions  are,  by 
the  same  clause,  also  directed  to  issue  against  lands  and  tenements 
which  did  so  formerly,  and  that  must  have  been  under  the  act  of 
George  the  II.  in  the  year  1732,  and  extended  to  all  cases  of  liability 
under  that  act.     We  cannot  perceive  any  reason,  therefore,  for 
changing  the  opinion  before  given  upon  this  point.    Next,  as  to  the 
second  fi.  fa.  not  having  been  produced,  but  onfy  recited  in  the 
copy  of  the  record  read  to  the  court.     Will  the  court  require  that 
which  it  is  impossible  to  produce,  founding  itself  upon  that  regular 
practice  which  the  English  books  and  cases  are  founded  upon,  and 
which  require  that^  which  by  their  practice,  does  exist  ?  and  shall 
we,  by  adhering  to  such  requisitions,  destroy  all  the  sales  made 
under  such  irregular  practice  ?     Or,  shall  we  take  notice  of  it,  and 
know  judicially  that  certain  things,  if  required,  cannot  be  had,  and 
therefore  do  without  them,  for  the  sake  of  realizing  sales  made 
under  the  authority  of  the  law,  and  of  the  courts  of  justice  by  the 
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proper  officers  ?  We  think  the  latter  course  oaght  to  be  adopted ; 
and  we  know  that  it  has  been  usual  to  issue  an  alias  fi.  fn.^  and  that 
too,  by  writing  oiiaA  on  the  back  of  thcf  first,  without  making  out  a 
new  one.  The  sheriff  could  not  refuse  to  execute  it ;  he  would  be 
fined  for  such  refusal.  He  was  bound  to  sell  under  it ;  the  clerk, 
therefore,  can  only  set  out  one  verbatim  in  his  copy  of  the  record ; 
that  he  has  done  in  the  present  instance.  Suppose  A  obtain  a  judg. 
ment  against  B,  thereby  binding  his  real  estate,  and  B  sell  his  land 

to  0,  and  then  A  take  out  execution,  and  the  lands  are  sold 
[59]     to  D,  who  sues  C  to  *  recover  the  lands ;  he  must  produce 

the  deeds,  the  ^./a.,  and  the  judgment  to  show  a  relation  of 
his  title  to  the  judgment,  which  was  precedent  to  C*s  deed ;  and 
suppose  this  was  a  fi.  fa,^  from  the  courts  of  North  Carolina  before 
our  separation,  or  of  the  Franklin  government,  no  judgment 
was  ever  entered.  None  can  be  produced.  Will  we  not  take 
notice  of  it,  what  in  those  days  passed  for  it  ?  If  not,  we  would 
destroy  this  and  many  other  sales  made  in  those  times,  both  of  real 
and  peraonal  estate.  In  this  case,  also,  there  is  but  little  danger  of 
being  deceived.  The  return  to  the  dUas  fi.  fa.  is  set  out  verbatim^ 
not  by  recital,  and  it  is  stated  verbatim  also,  in  the  venditiam  ex- 
ponas^ not  historically  by  the  clerk  ;  that  seems  so  near  to  the  pro- 
duction of  the  fi.  fa  itself  as  to  leave  no  doubt  of  its  having  existed 
in  some  shape  or  other.  There  is  no  cause,  therefore,  for  changing 
our  opinion  on  this  point,  and  the  petition  of  a  rehearing  must  be 

dismissed. 

See  BuiseU  v.  Stinsonf  3  Hay.  1,  iubjin. 


Nicholas  King  v.  John  Hampton. 
\Jur%9dicH<m,'-^  Mandaanui  to  Circuit  Court  to  proceed.'] 

Per  Curiam.  This  is  a  petition  exhibited  to  this  court  for  a 
ma/ndamiis  to  compel  the  Circuit  Court  to  proceed  to  the  trial  of 
the  cause  between  these  parties,  having  been  moved  into  the  Cir- 
cuit Court,  by  appeal  to  the  Circuit  Court,  having  been  continued 
by  the  judge  for  two  years  and  a  half,  under  an  act  of  the  Legisla- 
ture, being,  as  he  supposed,  an  action  for  a  gun,  impressed  for  the 
public  service  in  the  time  of  the  late  war. 
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*  This  coart  has  no  original  jarisdiction,  and  cannot  take     [60] 
c<^izance  of  any  matter  unless  it  relates  to  an  appeal, 
which,  if  prayed  and  defeated,  or  attempted  to  be  defeated  in  any 
way,  this  court  would  aid  by  any  writ  which  would  overcome  and 
remove  the  injury.  Petition  dismissed. 

See  King's  Digest,  8547,  11,256. 
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ARCHIBALD   ROANE,) 
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JOHN  HAYWOOD,        ) 

JosiAH  Danfobth  v.  John  Lowrt  and  John  Waugh, 

[^Statute  of  Frauds.  —  Lands^  Tenements,  and  HereditamenU.  —  EquttaNe 

Estates."] 

Per  Curiam.  The  facts  stated,  and  which  arfe  either  admitted 
or  proved,  are  these.  The  plaintiff  purchased  an  occupancy  or  pre- 
emption on  the  south  side  of  French  Broad  and  Holston,  in  the 
county  of  Blount,  in  the  year  1802,  of  Herd,  who  purchased  of 
Franklin,  who  was  in  possession  on  the  6th  of  February,  1796.  In 
1807,  he  procured  a  survey  to  be  made  for  342  acres,  two  roods, 
and  five  chains.  The  defendants  entered  a  caveat^  claiming  under 
a  purchase  at  execution  sale,  at  the  instance  of  Sheril  against  Drew 
and  Danforth.  In  August,  1811,  a  verdict  was  rendered ;  and  in 
August,  1812,  a  judgment  was  rendered  for  the  defendants.  The 
verdict  stated,  that  the  sheriff  sold  to  the  caveators  by  virtue  of  a 
judgment  and  order  of  sale  for  $16.50,  and  on  the  3d  of  June, 
1806,  that  he  executed  a  deed  to  them  for  the  same.  Afler 
the  sale,  Lowry  said  that  he  purchased  for  the  complainant,  if 
he  would  refund  what  he,  Lowry,  had  advanced  for  the  land, 
and  also  $50  due  by  book  account.  Waugh  and  Lowry  were 
partners.  At  another  time,  he  said  that  his  purchase  would  be 
an  advantage  to  Danforth.     The  plaintiff  sent  by  Maclin  $50  to 

Lowry,  being  the  principal  of  the  judgment ;  Maclin  carried 
[62]     *the  money  to   Lowry,  who   received   part,  perhaps   $28, 

and  lent  the  balance  to  Maclin.  The  receipt  of  $20  is 
admitted  in  the  answer,  which  does  not  deny,  nor  does  it  admit 
that  this  receipt  was  for  the  $50  due  by  the  judgment.  But 
the   answer  states   that   what   he  did   receive  was   not   equal   to 
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the  balance  of  SheriPs  judgment.  The  inference  is,  that  the 
$50  were  considered  by  Lowry  to  be  for  the  principal  of  that 
judgment.  The  costs  were  paid,  as  the  plaint^  says,  by  him, 
and  the  answer  does  not  respond  at  all  to  this  part  of  the  bill*. 
The  plaintiff  afterwards  paid  $100  to  Caldwell,  who  passed  it 
to  the  credit  of  the  defendants,  and  informed  them  of  it.  The 
fair  inference  is  this :  that  the  defendants  purchased  without  any 
previous  agreement,  before  the  day  of  sale,  with  Danforth,  but 
intending  to  receiye  from  him  the  purchase  money  and  to  let 
the  lands  remain  with  him,  as  before  the  sale ;  and  after  the 
sale,  promised  to  receive  the  amount  of  the  judgment  and  the 
book  debt  from  the  plaintiff,  and  to  return  him  the  lands,  and 
actually  did  receive  the  same.  The  promise  is  well  enough  stated 
in  the  bill ;  the  land  is  of  the  value  of  $1,000  at  least.  This  is 
not  a  case  within  the  words  used  in  the  act  of  1801,  ch.  25,  §  1 : 
^^  No  action  shall  be  brought  whereby  to  charge  any  person  upon 
any  contract  for  the  sale  of  lands,  tenements,  or  hereditaments,  un- 
less  the  promise  or  agreement,  &c.,  or  some  memorandum,  shall  be 
in  writing,''  &c.  The  term  lands^  UnemenUy  and  hereditaments 
does  not  comprehend  an  equitable  estate,  unless  brought  within  it 
by  some  statute ;  therefore  it  was  that  the  Assembly  passed  the  act 
of  1794,  ch.  5,  §  7,  rendering  entries  liable  to  be  sold  by  execution, 
which  before  that  time  issued  against  lands  and  tenements.  For 
the  same  reason,  an  equity  of  redemption  (which  is  in  truth  a  title 
to  the  land  as  much  as  a  right  of  preemption  is)  is  not  compre- 
hended within  the  same  words  used  in  an  execution.  For 
the  same  reason,  *  the  assignment  of  an  occupancy  in  the  [68] 
case  of  Cook  and  Shute  was  decided  to  be  good,  though  not 
reduced  into  writing.  Cooke's  Reports,  68.  For  the  same  reason, 
the  same  words  in  an  degit  did  not  extend  to  trust  estates  till  made 
to  do  so  by  statute ;  and  there  is  not  a  single  instance  where,  under 
the  British  statute  of  frauds,  these  words  have  been  extended  to 
any  but  legal  estates.  As  to  the  caveat^  it  is  believed  that  what 
the  bill  calls  a  judgment  in  August,  1812,  was  meant  of  a  verdict, 
and  on  advisare  in  August,  1811.  But  consider  it  a  judgment  ren- 
dered in  August,  1812,  in  favor  of  the  caveators.  Is  the  plaintiff 
bound  to  apply  to  equity,  as  to  every  right,  which,  though  not  actu- 
ally litigated  in  the  caveat,  might  have  been  insisted  on  in  it? 
However  this  be,  it  may,  we  think,  be  assumed  that  a  right  which 
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could  not  lawfully  be  heard  and  completely  remedied  in  this  form 
of  action,  conld  not  be  bound  by  it.  Could  the  plaintiff  then,  as 
defendant  on  the  eaveaty  have  a  fall  and  clear  and  complete  remedy 
for  the  right  now  claimed  in  this  bill,  by  any  defense  he  could  set 
up  under  the  caveat  T  The  first  answer  to  this  question  is,  that  if 
he  really  had  such  remedy,  it  is  a  doubtful  one,  for  it  is  generally 
understood  that  the  rights  examinable  in  a  caveat  are  such  as  are 
derived  under  the  acts  of  Assembly  for  the  appropriation  of  vacant 
lands,  which  are  both  of  an  equitable  and  legal  kind ;  but  not  mere 
equitable  rights,  existing  only  in  the  contemplation  of  and  by  the 
rules  of  equity,  such  as  contracts  which  are  in  equity  specifically 
performable,  but  in  law  are  the  foundations  of  claims  for  damages. 
The  jury  may  inquire  of  an  actual  transfer  of  a  preemption  right, 
not  whether  a  promise  to  transfer  is  equal  to  a  transfer  itself.  If 
doubtful,  we  will  no  more  compel  a  defendant  to  bring  forward  and 
risk  his  cause  there,  than  we  will  compel  a  plaintiff  to  risk  his  cause 

in  a  court  of  law,  where  we  see  that  there  it  is  questionable 
[64]     whether  he  can  obtain  complete  redress.    How,  in  a  *  court 

of  law,  upon  the  trial  of  a  caveat^  shall  we  get  from  the 
defendant  a  confession  of  $20  paid,  under  circumstances  whence 
it  may  be  inferred  that  it  was  by  way  of  reimbursement,  where 
by  the  proof  alone  it  cannot  be  established.  We  |ure  of  opinion 
that  the  plaintiff  is  not  barred  by  the  caveat.  Suppose  the  lands 
to  be  sold  by  the  defendant,  still,  if  the  plaintiff  is  entitled  to 
them,  and  obtain  them  by  the  default  of  the  defendants,  they 
ought  to  render  an  equivalent  for  the  value  of  the  lands.  This 
conveyance  to  a  third  person  is  only  stated  in  the  answer,  which  is 
denied  in  the  replication,  and  the  &ct  is  not  proved.  Ought  we, 
then,  setting  aside  the  objections  we  have  noticed,  to  give  relief  to 
the  complainant  in  this  cause  ?  A  promise  has  been  made ;  he  has 
complied  on  his  part  by  payment  of  the  sums  required.  He  would, 
if  this  were  a  purchase  of  lands  and  tenements,  have  been  relievable 
before  the  statute  of  firauds.  Equity  would,  in  times  precedent  to 
that  act,  enforce  a  specific  performance  of  parol  agreements.  It 
can  do  that  which  is  equivalent  in  cases  not  within  the  statute. 
Wherever  in  conscience  a  thing  ought  to  be  done,  and  there  is  no 
adequate  remedy  at  law,  this  court  wiU  interfere  and  cause  it  to  be 
done.  This  is  the  ground  upon  which  specific  performance  in 
general  proceeds.     Such  is  the  principle  upon   which  the  court 
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ordered  an  ancient  altar-piece  to  be  specifically  delivered  to  the 
owner,  he  not  being  able  to  compel  such  delivery  at  law.  Such  is 
the  principle  upon  which  the  court  ordered  the  not  ringing  of  a 
church-bell  till  a  certain  time  of  the  day.  The  church-wardens 
had  agreed  for  a  valuable  consideration  not  to  do  so,  as  it  disturbed 
the  plaintiiF,  whose  lodgings  were  near.  This  court  can  also  prevent 
the  effects  of  an  unjust  judgment.  This  court  can  interfere  to  set- 
tle rights  which  are  merely  equitable.  The  power  of  this  court  is 
adequate  to  the  relief  asked  of  it.  Is  here  a  case  entitled  to  call 
for  its  exercise  ?  Shall  the  defendants  keep  the  lands  after 
engaging  to  return  them,  if  the  *  plaintiff  would  do  certain  [65] 
acts  for  their  benefit,  which  he  has  done  and  they  have  ac- 
cepted ?  We  think  the  answer  is  plain,  that  they  ought  not  to  re- 
tain these  lands,  and  then  it  follows  that  we  ought  not,  under  such 
circumstances,  to  suffer  the  defendants  to  keep  them,  if  so  disposed. 
They  must  therefore  give  them  up. 

Decree  that  the  defendants  be  perpetually  enjoined  from  any 
further  proceedings  to  be  had  upon  the  caveat  in  the  bill  of  com- 
plaint mentioned,  or  upon  the  verdict  or  judgment  rendered  in  that 
cause,  and  that  the  defendants,  on  or  before  the  expiration  of  three 
months  from  this  day,  shall  deliver  the  sheriff's  deed  mentioned  in 
said  bill  to  be  canceled  and  retained  in  his  office ;  and  that'  the  de- 
fendants shall  be  examined  on  oath  before  the  master  respecting  all 
such  conveyances  as  have  been  made  of  said  lands,  in  the  bill  men- 
tioned, or  of  any  part  thereof,  whether  made  by  themselves  or 
either  of  them,  or  by  any  person  claiming  under  them  or  either  of 
them  ;  and  that  said  defendants  shall  pay  the  value  of  said  lands  to 
the  complainant,  if  on  or  before  the  expiration  of  the  said  three 
months,  they,  together  with  all  those  into  whose  hands  the  said 
lands  or  any  pai*t  of  them  have  come  by  transfer  or  assignment, 
either  verbal  or  written,  do  not  execute,  in  the  presence  of  the  clerk 
and  master,  a  release  and  quitclaim  to  all  right,  title,  and  claim 
which  they  and  each  of  them  have,  or  pretend  to  have,  or  set  up 
niider  the  said  sheriff  sale  and  deed  mentioned  in  said  bill,  to 
the  lands  described  in  said  deed.  Such  value  the  clerk  and  master 
shall  proceed  to  ascertain  immediately  after  the  expiration  of  the 
said  three  months,  should  the  said  release  be  not  executed  as  afore- 
said within  that  time.  And  the  said  value  so  to  be  ascertained,  he 
shall  report  to  the  next  term  of  this  court.  The  costs  of  this  suit 
shall  be  paid  by  the  defendants. 
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[66]  *  Per  Curiam,  on  rehearing.  Upon  this  petition  for  a 
rehearing,  the  principal  matter  insisted  on  is,  that  the  agree- 
ment by  the  defendants  to  take  back  the  parchase  money  and  a  book 
debt  due  to  them,  and  to  give  np  the  parchase  they  made  at  execu- 
tion sale  was  within  the  act  of  1801,  ch.  25,  §  1,  and  being  not  re- 
duced into  writing  was  void.  "  No  action  shall  be  brought  wherdby 
to  charge  any  person  upon  any  contract  for  the  sale  of  lands,  tene- 
ments, or  hereditaments,  unless  the  promise  or  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  by  him  thereunto  lawfully  author- 
ized." It  is  said  the  defendants  had  a  legal  title  to  lands,  tenements, 
and  hereditaments  which  they  agreed  to  sell  to  the  plaintiff,  and 
that  their  agreement  ought  therefore  to  have  been  in  writing.  It  is 
urged  that  the  words  of  this  act  ought  not  to  be  reduced  by  con- 
stniction  to  narrower  limits  than  otherwise  they  would  occupy.  Let 
this  rule  be  our  guide,  at  present  not  saying  anything  of  part  per- 
formance. In  executions  the  term  lands  and  tenements  does  not 
comprehend  equitable  estates  unless  by  force  of  some  statute.  The 
act  of  1715,  ch.  88,  concerning  conveyances  of  land,  which  says 
^^  that  ail  deeds  so  done  and  executed  shall  be  valid  and  pass  estates 
in  lands^^^  &c.,  does  not  extend  to  the  conveyance  of  a  trust  or  equi- 
table estate  which  may  be  by  parol.  2  Haywood,  181.  To  avoid 
this  difficulty  it  is  contended  that  the  right  of  preemption  and  occu- 
pancy which  Danforth  had  at  the  time  of  the  execution  sale,  was  a 
legal  estate.  Indeed,  if  it  were  so,  still  a  purchase  at  sher- 
[67]  iff's  sale  *of  a  legal  estate,  and  payment  of  the  purchase 
money,  without  receiving  a  deed,  would  not  be  a  legal  es- 
tate in  the  purchaser,  and  might  be  transferred  or  relinquished  by  a 
parol  agreement  or  transfer,  as  by  a  verbal  direction  to  the  sheriff 
to  convey  to  a  third  person  ;  and  by  parity  of  reason  by  an  agree- 
ment with  the  defendant  in  the  execution  to  relinquish  the  benefit 
of  the  purchase  to  him  upon  payment  of  a  certain  sum,  which  after- 
wards is  actually  paid ;  much  less  would  the  interest  of  the  pur^ 
chaser  be  a  legal  estate  if  the  right  of  preemption  and  occupancy 
which  he  purchased  was  not  so.  What  then  is  the  nature  of  the 
interest  which  the  people  south  of  French  Broad  and  Holston  have 
in  lands  to  which  they  have  a  right  of  preemption  by  the  law  ? 
1783,  ch.— ,§  — ;  1789,  ch.  8,  §  1;  1791,  the  treaty  of  Holston; 
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1796,  by  the  Constitution,  §  81 ;  Schedule  thereto,  §  8  ;  1803,  ch.  2, 
§§  1,  2^  1806,  cc  39,  72;  1806,  ch*  2,  §  20.  After  a  carefiil 
attention  to  the  arguments  which  have  been  pressed  with  great 
force  and  ingenuity,  we  think  it  may  be  said  at  the  outset,  that  there 
is  one  thing  which  it  is  not ;  and  that  is,  that  it  is  not  a  legal  estate 
for  the  lif^  (^  the  occupant ;  for  if  so,  how  comes  it  that  it  descends 
to  heirs,  is  devisable  and  alienable,  and  subject  to  dower  and  parti- 
tion ?  Are  these  the  qualities  of  a  life  estate  ?  By  no  means. 
The  estate  which  has  all  these  attributes  must  be  an  estate  in  fee  ; 
and  if  only  an  equitable  estate  in  fee,  are  not  the  owners  as  safe 
and  as  sure  of  protection  as  if  it  were  a  legal  one  ?  How  can  it  be 
a  legal  estate  in  fee,  if  still  the  legal  estate  in  fee  is  to  pass  to  the 
owner  by  grant?  To  have  a  legal  estate  in  fee  already,  and  then 
another  legal  estate  in  fee  by  the  grant,  seems  to  be  more  than  is 
requisite.}  Say  that  before  the  grant  the  occupant  has  an  equitable 
one,  and  that  the  estate  by  grant  is  a  legal  one,  and  all  is  consis- 
tency and  harmony.  But  say  that  the  legal  estate  exists  before  the 
grant  issues,  and  the  symmetry  of  legal  rules  is  destroyed, 

*  This  is  an  estate  of  the  same  nature  that  an  entry  is  [68] 
which  is  allowed  to  be  equitable.  Every  argument  adduced 
to  prove  that  a  right  of  preemption  and  occupancy,  such  as  we 
now  speak  of,  is  a  legal  estate,  will  also  prove  that  an  entry  is  a 
legal  estate*  Let  us  try  them.  Here  is  an  estate  inheritable ;  so  is 
an  entry.  Here  is  an  estate  alienable ;  so  is  an  entry.  Here  is  an 
estate  devisable ;  so  is  an  entry.  Here  is  an  estate  partible  amongst 
the  heirs;  so  is  an  entry.  Here  b  an  estate  subject  to  dower, 
which  by  the  law  of  1784  must  be  taken  out  of  lands^  tenements^ 
and  hereditaments.  The  contrary  has  been  lately  decided,  and  the 
lawyecs  who  resided  upon  that  tract  of  country  acquiesced.  A 
trust  or  equitable  estate  is  subject,  in  all  respects,  to  all  the  same 
rules  that  a  legal  estate  is,  except  dower ;  and  in  England  that  ex- 
ception is  founded  on  precedents  and  authori^,  as  the  judges  ac- 
knowledged, and  not  on  analogy  or  reason,  which,  in  all  things  else, 
has  conformed  the  trust  estate  to  legal  rules.  If  popular  practice 
or  legal  precedents  have  established  a  different  rule  with  respect  to 
dower  in  equitable  estates,  what  judge  will  try  to  escape  from  a 
series  of  domestic  precedents,  if  such  there  be,  which  has  effected 
the  change  ?  We  ought  rather  to  rejoice  that  the  rule  is  established 
both  with  respect  to  occupancies  and  entries.  But  then  the  new 
rule  should  be  referred  to  the  sanction  of  practice  and  precedent, 
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and  not  to  the  nature  of  the  estate.  The  arguments  then  to  prove 
this  a  legal  estate  would  also  prove  an  entry  to  be  such.  And  we 
all  know  that  the  latter  is  not  a  legal  estate.  An  occupant  is  en- 
titled to  the  possession  ;  so  is  an  enterer.  An  occupant  may  main- 
tain trespass ;  so  may  an  enterer.  An  occupant  may  maintain  an 
ejectment  by  the  act  of  1805,  ch.  89,  which  proves  that,  like  an 
enterer,  he  could  not  do  it  before.  A  bill  of  sale  of  such  lands  was 
admitted  to  registration  by  1805,  ch.  72.  What  need  of  that,  if, 
under  the  law  of  1754,  ch.  6,  §  2,  for  registering  deeds  for 
[69]  the  conveyance  *  of  lands^  tenements^  and  hereditaments^  oc- 
cupancies were  within  these  words  and  the  registration  act  ? 
Will  it  be  said  that  all  transfers  after  the  6th  of  February,  1796, 
which  were  verbally  made,  were  void  ?  Yet  they  certainly  were 
so  if  within  the  meaning  of  the  words,  lands,  tenements,  and  heredit- 
aments, used  in  the  registration  laws  of  1715,  ch.  8,  §  5 ;  1754,  ch. 
6,  §  2.  Being  not,  however,  within  these  statutes  because  not  em- 
braced by  this  term,  a  special  law  was  provided  for  their  registra- 
tion by  1805,  ch.  72.  The  description  of  a  right  of  preemption  and 
occupancy  is  this :  a  right  to  obtain  a  grant  hereafter  upon  pay- 
ment of  the  purchase  money  at  a  future  day.  The  description  of 
an  entry  is  this :  a  right  to  obtain  a  grant  hereaftier,  the  purchase 
money  being  already  paid.  Can  it  be  that  the  former  interest  is  so 
much  preferable  to  the  latter,  that  it  shall  be  considered  a  present 
legal  estate  in  fee,  whilst  the  latter  is  but  an  equitable  ostate,  not 
entitled  to  the  privileges  of  a  legal  estate  in  any  respect  ?  Will 
not  reason  give  more  preeminence  to  a  claim  founded  upon  money 
actually  paid,  than  to  one  founded  upon  the  expectation  of  money 
which  may  never  be  paid  ?  The  court  cannot  but  think  so.  And 
therefore  it  still  adheres  to  the  belief,  that  the  right  we  are  con- 
templating is  not  a  legal  estate,  but  an  equitable  one,  partaking  of 
the  qualities  of  an  entry  in  most  instances,  but  of  an  inferior  grade 
in  some  instances ;  though  so  well  secured  by  the  law  and  the  Con- 
stitution that  it  can  never  be  lost  to  the  owners,  or  tliose  legally 
claiming  under  them,  if  they  will  but  take  care  not  to  incur  a  de- 
fault, which  in  law  will  take  it  from  them. 

JHimus  the  petition  for  a  rehearing. 

NoTB.  This  case  is  followed  in  the  construction  of  the  words,  **  lands,  tenements, 
and  hereditaments,"  in  the  statute  of  fi^auds,  as  to  equitable  estates,  by  Tipton 
-v.  Davis,  5  Hay.  278,  but  is  criticised  and  overruled  on  this  point  by  DurUap  v. 
Gibbs,  4  Yer.  94,  and  Newman  v.  Carroll,  8  Yer.  18.    See  King's  Digest,  11,098. 
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*  Thb  Devisees  and  Executors  of  Elijah  Robertson,      [70] 

DECEASED,  V.    WlLUAM    MaGLIN. 

[^AdmintstrcUion.  —  Beal  Assets,  —  Oreation  of  Ihists.'] 

Per  Curiam.  We  will  consider  of  the  charges  in  the  complain- 
ant's bill,  so  £eu:  as  they  seem  to  be  established  by  confessions  in  the 
answer  or  proofs  in  the  cause.  And  first,  as  to  the  5,000  acres,  an 
entry  was  made  of  them  in  the  name  of  William  Maclin,  by  Elijah 
Robertson,  on  the  28d  of  February,  1784.  Robertson  paid  the 
purchase  money.  The  answer  admits  that  he,  Robertson,  procured 
the  entry  to  be  made,  which  could  not  be  without  the  purchase 
money.  On  the  17th  of  December,  1794,  a  grant  issued ;  on  the 
17th  of  February,  1797,  or  shortly  afterwards,  Elijah  Robertson 
died ;  on  the  25th  of  September,  1797,  the  executors  of  Elijah 
Robertson  gave  to  William  Maclin  a  general  power  to  settle  aU  his 
unsettled  business.  William  Maclin  was  a  minor  when  the  entry 
was  made.  In  1786  he  was  a  youth  not  fully  grown.  He  lived 
with  Elijah  Robertson  five  or  six  years,  from  1788.  He  was  not 
absent  long  enough  in  that  time  to  have  done  much  surveying  busi- 
ness for  Elijah  Robertson.  The  greater  part  of  it  was  done  by  Mul- 
herrin,  Weakly,  and  Hickman.  He  was  twice  absent  on  business 
for  Elijah  Robertson  in  Virginia,  North  Carolina,  and  Kentucky. 
He  confessed  he  had  received  a  tract  of  land  of  1,000  acres  for  his 
services  fi'om  Elijah  Robertson.  He  was  boarded  by  Elijah  Robert- 
son, who  furnished  him  with  several  suits  of  clothes.  One  of  the 
witnesses  thinks  his  services  not  worth  much  more  than  his  support 
by  Robertson,  under  whose  protection  he  was,  and  by  whom  he  was 
supported.  The  answer  says,  this  ought  not  to  be  viewed  as  a  trust, 
for  he  believes  it  was  intended  as  a  compensation  for  services.  Be- 
fore we  apply  the  law  to  these  facts,  let  us  determine  whether 

*  a  satisfaction  for  services,  proved  by  a  confession,  which  [71] 
states  a  satisfaction  by  deed  of  conveyance  of  lands  to  the 
creditor,  which  he  sold,  must  be  fortified  by  production  of  the  deed. 
If  you  claim  under  a  deed,  you  must  produce  and  prove  it.  The 
court  must  see  whether  the  words  of  it  do  legally  support  the  claim 
made  upon  it.  But  if  you  claim  by  a  fact,  and  no  deed  be  made  or 
required  by  law  for  the  establishment  of  that  fact,  then  you  may 
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prove  the  fact  by  parol.  You  may  prove  the  confession  of  it  by  your 
adversary.  And  if  the  confession  not  only  state  the  fact,  but  the 
means  also  by  which  it  was  caused  to  exist,  the  fact  remains  proved, 
though  the  means  be  not  proved  at  all ;  aIso«  the  means,  though 
consisting  of  deeds,  may  be  proved  by  parol ;  Peake's  Evidence,  12, 
in  a  note  ;  because  the  title  supposed  to  be  conveyed  by  the  deeds 
is  not  now  to  be  examined.  If  by  parol  such  means  may  be 
proved,  then  of  consequence  by  confession,  which  is  a  substitute  for 
the  proof  of  the  fact  itself.  The  whole  of  that  confession  is  adopted 
as  legal  evidence*  It  may  be  that  the  iact  confessed  may  not  have 
much,  if  any,  influence  in  this  case.  The  grant  which  issued  to 
Maclin  in  1794,  like  other  grants,  it  is  supposed,  states  a  ccxisidera- 
tioQ  of  ten  pounds  for  every  hundred  acres  paid  into  the  treasury 
by  the  grantee.  Can  it  be  proved  by  parol  tibat  the  consideration 
was  not  paid  by  him,  but  by  Elijah  Robertson  ?  Without  detailing 
reasons,  it  is  sufficient  to  say  that  the  affirmative  is  too  well  sup- 
ported by  former  decisions  to  be  now  called  into  question.  10  Ves. 
junior,  511 ;  2  Atk.  71 ;  1  Atk.  59 ;  Amb.  413.  That  tlie  testi- 
mony ought  to  be  clear  which  establishes  the  payment  of  the  pur- 
chase money  by  him  who  claims  to  be  cestui  qae  trusty  is  admitted 
and  felt.  That  fiwst,  however,  is  clearly  proved.  It  is  not  pre- 
tended in  the  answer  that  William  Maclin  paid  it,  or  sent  it  to 
the  office  by  Robertson,   or  any  other  person.      And   we  know 

that  by  law  as  well  as  practice,  the  entry  could  ^ot  have 
[72]     *  been  made  without  payment  of  the  purchase  money.    And 

that,  by  all  the  authorities,  raises  a  resulting  trust  for  him, 
unless  the  conveyances  were  made  to  a  wife  or  child,  or  unless  he 
manifested  his  intention  that  the  trust  should  be  for  the  grantee. 
This  may  be  inferred  from  unequivocal  circumstances,  as  well  as 
from  express  declarations ;  but  the  existence  of  circumstances  evin- 
cive of  such  intention  is  strongly  insisted  on.  These  are  said  to 
be  the  services  performed  by  Maclin  for  which  he  received  no  com- 
pensation, and  the  long  quiescence  of  Robertson  without  requiring 
a  transfer  of  the  entry  or  conveyance  by  deed  of  the  land  after  it 
was  granted.  It  is  not  perceived  that  at  the  time  of  the  entry  he 
had  performed  services.  He  speaks  of  locations  written  for  Mark 
Robertson  and  Elijah  Robertson,  and  of  a  promise  to  procure  a  tract 
of  land  for  him  in  case. of  a  successAil  disposal  of  them.  There  is 
no  proof  of  this  service,  nor  of  the  successftil  disposal,  upon  which 
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were  founded  his  expectations  of  retribation.  As  to  his  services 
since  performed,  there  is  no  proof  of  any  agreement  concerning 
them  in  relation  to  this  land.  His  services  were  not  eqnal  to  the 
value  of  this  land,  which  seems  essential  to  the  presumption  that 
Robertson  deemed  it  incumbent  upon  him  to  relinquish  the  result- 
ing  trust,  which  he  had  at  and  immediately  after  making  of  the 
entry.  There  is  nothing  then  remaining  to  obviate  this  claim  of 
the  complainants,  but  the  protraction  of  time  before  its  advance- 
ment. This,  in  all  instances,  is  a  diminution  of  its  lustre,  increas- 
ing in  proportion  to  the  length  of  the  delay.  Maclin  probably 
came  of  age  in  1788  or  1789.  He  lived  five  or  six  years,  says 
Judge  McNary,  with  Robertson  after  1788 ;  that  brings  his  depart- 
ure to  1794.  He  lived  with  him,  says  Maclin  himself,  till  27 
years  of  age.  Take  six  from  1794  and  1788  remains.  In  1788 
he  was  not  full  grown,  says  Hickman. .  From  1788  to  the  death 
of  Elijah  Robertson  in  February,  1797,  is  a  space  of  nine 
years,  *  in  which  Maclin  was  not  called  on  to  transfer  the  [73] 
entry.  In  1797  the  executors  gave  him  a  general  power 
to  settle  all  the  unsettled  business  of  Robertson.  IT^etf  did  not  re- 
quire a  delivery  of  this  grant.  They  did  not  speak  of  compensa- 
tion for  these  services.  He  is  not  called  upon  for  the  legal  estate 
till  1808,  when  this  bill  was  filed.  Neither  Robertson  in  his  life- 
time, nor  the  executors  since  his  death,  took  the  grant  out  of  his 
possession.  To  all  this  may  be  added  the  question,  why  was  the 
entry  made  in  the  name  of  a  minor,  if  Robertson  intended,  when 
he  made  it,  that  the  person  whose  name  was  used  should  trans- 
fer it?  He  must  have  known  such  transfer  could  not  be  made 
till  his  arrival  to  the  age  of  21,  which  would  not  occur  till  five  or 
six  years  afterwards.  Buch  entries  in  the  names  of  others  were  at 
that  time  generally  made  in  the  names  of  those  who  could  make 
an  immediate  assignment  of  the  entry.  It  may  be  answered  to 
these  remarks,  that  the  embarrassed  circumstances  of  Elijah  Rob- 
ertson prevented  an  application  to  Maclin,  for,  in  his  hands,  it  was 
safe  from  the  resort  of  creditors.  If  he  delayed  for  the  purpose  of 
hiding  this  property  from  their  researches,  he  ought  not  to  be  heard 
in  this  court  to  allege  that  as  a  reasoft  why  the  court  should  over- 
look his  delay.  It  is  an  excuse  which  will  not  break  any  part  of 
the  force  attached  to  the  objection  of  long  forbearance.  These  un- 
weakened  circumstances  produce  in  the  mind  a  vibration,  preclud- 
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ing  a  satisfactory  acquiescence  in  the  proposition  that  the  trust  did 
or  did  not.exist,  whereas,  to  remove  the  legal  estate,  there  ought  to 
be  a  conviction  on  the  affirmative  side. 

As  to  the  1,666  acres  of  Jand  conveyed  by  Hynes  to  Maclin  on 
the  4th  of  July,  1795,  James  Robertson,  as  the  executor  of  Mark 
Robertson,  gave  a  power  to  Maclin  to  procure  a  deed  in  the  name 
of  Landon  Carter.     This  seems  to  be  a  confirmation  of  that  part 

of  the  answer  which  states  that  Elijah  Robertson  had  pur- 
[74]     chased  of  Mark  Robertson,  and  had  agreed  to  *  transfer  to 

Landon  Carter  for  a  debt  which  Elijah  Robertson  owed  him. 
On  all  hands  it  was  understood,  that  by  agreement  it  belonged  to 
Elijah  Robertson.  But  if  intended  for  Landon  Carter  in  1795,  he 
did  not  get  the  lands  and  did  not  of  course  give  credit  for  them. 
He  obtained  judgment  against  the  estate  of  Elijah  Robertson  in 
November,  1797,  for  $1,000,  for  400  acres  of  land  which  he  had 
loaned  to  Robertson  in  his  life-time.  What  sum  could  have  been 
fixed  on  as  the  price  of  the  land  after  deducting  from  the  price  of 
$1,666,  would  leave  the  net  sum  of  $1,000  ?  It  must  have  been  in 
shillings  and  fractions  or  cents  and  parts  of  cents,  which  probably 
never  was,  either  in  1797  or  before,  the  current  price  of  such  lands. 
The  second  power  which  was  from  the  representatives  of  Mark  Rob- 
ertson, Maclin  says,  was  on  the  27th  of  May,  1797,  five  months  only 
before  Carter's  judgment.  The  conveyance  by  Hynes  was  in  1801. 
Carter  gave  no  credit.  He  received  his  satisfaction  in  money.  There 
is  not  evidence  enough  to  sustain  Maclin's  statement  to  this  part 
of  the  bill ;  he  holds  as  a  trustee  for  the  complainants.  As  to  the 
conveyance  of  1,000  acres,  made  by  Cocke  to  Maclin,  the  obliga- 
tion on  Cocke  was  not  delivered  to  him.  Maclin  applied  to  him  un- 
der the  power  of  September,  1797.  Cocke  refused,  he  says,  to 
convey  for  the  benefit  of  Elijah  Robertson's  representatives,  but 
conveyed  to  him  in  discharge  of  a  debt  due  to  him  by  Cocke.  Here 
is  a  denial  of  the  charge  in  the  bill,  that  it  was  made  for  the  benefit 
of  the  complainants.  There  is  no  proof  that  the  consideration  for 
the  conveyance  moved  from  Elijah  Robertson  or  his  representa- 
tives. The  charge  is  unsupported.  As  to  the  papers  charged  to 
have  been  deposited  with  Maclin,  including  Thomas  Bond  Blount's 
agreement,  and  two  grants  issued  on  warrants  No.  2,146,  2,556, 
to  Redding  Blount,  he  denies  having  recovered  that  on  Cocke. 
He   says   nothing   specifically  of  Bloimt's   and  Thomas's  agree- 
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ments,  *  nor  of  the  grants.  He  says  papers  were  deposited  [75] 
with  him  bj  Robertson  in  his  life-time,  and  some  by  the  ex- 
ecutors since  his  death ;  that  he  has  returned  to  them  all  such  as 
were  of  any  value,  and  the  rest  he  has  offered  to  deliver,  and  is  yet 
ready  to  deliver.  There  is  proof,  that  on  the  20th  of  November, 
1798,  he  received  from  Sarah  Robertson,  the  widow,  the  agreement 
•on  Blount,  in  which  Elijah  Robertson  is  to  locate,  survey,  &c., 
12,800  acres  of  land,  and  is  to  have  one  half  for  his  services,  which 
agreement  was  accompanied  vdth  the  two  grants  aforesaid.  But  is 
the  proof  admissible  respecting  the  last  mentioned  papers  ?  No 
issue  is  joined  upon  the  reception  of  them  by  Maclin.  The  defend- 
ant could  not  expect  any  proof  on  it  on  the  side  of  the  complain- 
ants; he  came,  he  supposed,  prepared  to  meet  it.  This  proof  must 
be  laid  aside.  The  issue  is  upon  the  return  of  the  papers  in  gen- 
eral. There  is  no  proof  of  it ;  all  that  we  can  know  is,  that  he 
received  the  papers  and  has  not  returned  them,  of  what  description, 
or  of  what  value,  is  uncertain.  These  papers  must  belong  to  some 
of  the  complainants ;  those  concerning  the  realty,  to  the  heirs  or 
devisees  of  Elijah  Robertson,  those  concerning  the  personalty,  to 
the  executors.  Can  such  papers  be  demanded  of  the  heirs  of  Mac- 
lin, who  alone  are  the  defendants  to  this  bill  ?  The  executors  of 
Maclin  are  to  have  the  possession  of  all  those  for  the  non-return  of 
which,  to  third  persons,  the  owners  of  them,  actions  will  lie  against 
the  executors.  The  heirs  of  Maclin  are  only  entitled  to  such  pa- 
pers, left  by  the  testator,  as  concern  the  realty  belonging  to  them. 
It  may  be,  and  no  doubt  is,  correct  to  say,  that  simple  contract 
debts  may  be  recovered  against  the  heirs  of  the  debtor,  being  put 
in  this  country  on  the  same  footing  as  debts  in  England  by  specialty, 
wherein  the  heir  is  named  by  statute  of  George  II.  What  shall 
otherwise  be  done  with  the  real  estate  of  a  debtor  by  simple 
contract,  who,  leaving  no  personal  estate,  but  land  of  *  value  [76] 
sufficient  to  pay  his  debts,  and  without  any  executor  or  ad- 
ministrator? The  result  of  these  considerations  is,  that  no  relief 
can  be  given  against  the  personal  defendants  in  respect  of  these  pa- 
pers. Decree  that  1,666  acres  of  land  mentioned  in  the  bill  of  the 
complainants,  which  were  conveyed  by  Joseph  Hynes  to  William 
Maclin  in  discharge  of  the  agreement  of  Nedely  Hynes,  through 
his  brother  with  Mark  Robertson,  shall  be  divested  out  of  the  de- 
fendants, and  shall  be,  and  hereby  are,  vested  in  the  complainants, 
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the  widow  and  children  of  Elijah  Robertson  deceased,  to  be  decreed 
amongst  them  in  the  proportions  directed  by  the  last  will  of  the 
said  Elijah  Robertson,  to  hold  to  them,  their  heirs  and  assigns  for- 
ever ;  saying  to  John  Childress,  one  of  the  complainants,  such  part 
or  parts  thereof  as  may  have  been  conveyed  to  him  by  Washington 
L.  Hannum,  and  his  wife  Patsey.  That  the  bill  be  dismissed  as  to 
all  the  other  matters  complained  of  therein,  and  that  the  costs  of 
the  suit  be  paid  by  the  defendants. 

See,  as  to  trustSj  Barry  v.  Deloach,  2  Tenn.  S95  ;  Dudley  y.  Bosioorth,  10  Hum. 
9 ;  Harris  y.  Carney,  10  Hum.  349 ;  Smitheal  y.  Gfray,  1  Hum.  491 ;  Pritehard 
V.  Wallace,  4  Sneed,  405 ;  Sanders  y.  Harris,  1  Head,  185 ;  McCUUan  y.  Mc- 
Lean, 2  Head,  684;  Harris  y.  Union  Bank,  1  Cold.  152;  King's  Digest,  419, 
3011,  S039,  6596,  11,687. 


Edward  Freel  v.  George  W.  Campbell  and  Terence  Camp- 
bell. 

[^Chancery  Jurisdiction.  —  Discovery.  —  Defect  of  2%fe.] 

Per  Curiam.  Patrick  Campbell  purchased  of  Willie  Blount 
certain  lands,  part  of  which  he  sold  to  Freel,  and  entered  into  arti- 
cles with  him,  providing  against  the  event  of  eviction  by  elder  or 
better  title,  and  engaging  to  return  the  property  which  he  got  for 
the  land,  or  other  property  in  lieu  of  it.  The  land  was  recov- 
ered of  Freel  by  better  title ;  and  then  Patrick  Campbell  died,  and 
Terence  Campbell  is  his  administrator.  This  bill  does  not  seek 
an  account  of  assets.  But  the  defendant  pleaded  fully  ad- 
[77]  ministered,  *  except  about  $160,  which  he  says  he  ought 
to  be  allowed  to  retain  for  his  services  as  administrator. 
Patrick  Campbell  made  an  agreement  with  George  W.  Campbell 
for  him,  George  W.  Campbell,  to  pay  for  and  have  part  of  these 
lands  purchased  of  Blount,  which  was  before  the  sale  to  Freel ;  and 
afterwards,  agreeably  to  this  agreement,  written  articles  were  sealed 
and  executed  between  them.  George  W.  Campbell  was  teld  of  this 
sale  by  Patrick  Campbell.  He  did  not  give  a  power  of  attorney  to 
Patrick  Campbell.  It  was  not  needful,  says  the  answer,  because 
the  legal  estate  was  in  him.     George  W.  Campbell  received  one 
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half  of  the  purchase  money.  It  is  to  be  inferred  from  all  this,  that 
George  W.  Campbell  was  interested  by  contract,  though  not  by 
conveyance  or  articles,  in  those  lands  ;  at  the  time  of  the  sale  ap- 
proved of  it  and  ratified  it,  and  his  ratification  was  equal  to  a  previ- 
ous command  or  authority  given  to  Patrick  Campbell  to  mdke  the 
sale  and  enter  into  the  articles.  And  now,  it  is  to  be  considered, 
whether  G^eorge  W.  Campbell  be  liable  at  all  to  Freel.  It  cannot 
be  said  that  Preel  ought  to  claim  satisfaction  of  him,  for  in  the  for- 
mation of  these  articles  he  has  been  content  to  rely  upon  the  stipu- 
lations contained  therein,  and  upon  the  responsibility  of  Patrick 
Campbell.  And  it  is  not  perceived  upon  what  principle  he  can  now 
extend  his  reliance  to  another  person  or  iund.  If  a  purchaser 
agrees  to  take  the  conveyance  of  B,  and  to  rest  upon  the  warrant 
or  covenant  of  his  agent  A,  shall  he  be  allowed  afterwards  to  impli- 
cate B  in  that  covenant,  and  to  demand  the  performance  of  it  from 
him  ?  It  is  conceived  that  he  cannot.  Can  George  W.  Campbell 
be  affected  at  law  by  these  articles?  He  is  not  named  in  them. 
He  neither  signed  nor  sealed  them.  He  cannot  be  subjected  to  an 
action  upon  them.  Can  these  articles  be  made  to  extend  to  him  in 
equity  ?  If  it  were  meant  when  the  articles  were  drawn, 
that  he  should  be  bound  by  them,  and  by  *  fraud  they  were  [78] 
so  drawn  as  to  leave  him  unbound,  or  if  by  mistake,  per- 
haps, any  other  material  thing  were  omitted,  then  equity  would 
cause  the  contract  to  have  the  same  operation  and  effect  which  it 
was  intended  to  have.  But  it  does  not  appear  here  that  any  such 
mistake  has  occurred,  or  that  the  articles  are  in  any  respect  variant 
from  what  was  intended.  George  W.  Campbell  cannot  be  affected 
by  these  articles,  either  in  law  or  equity.  Can  he  be  affected  as  a 
person  who  hath  sold  and  conveyed  half  the  lands,  and  received 
half  the  purchase  money  ?  This  goes  upon  the  ground  of  failure 
of  consideration.  We  have  lately  decreed,  and  no  inaccuracy  is 
yet  perceived  in  that  decision,  that  the  vendor  cannot  be  made  to 
return  the  purchase  money,  unless  he  knew  at  the  time  of  sale  of 
a  defect  of  title  which  the  vendee  had  not  heard  of,  and  yet  repre- 
sented that  his  title  was  good.  That  was  not  the  case  in  this  in- 
stance. It  appears  by  the  articles,  that  such  a  defect  was  seen  and 
provided  against  by  the  vendee.  1  Fonb.  371.  George  W.  Camp- 
bell is  not  liable  on  the  ground  of  partnership.  A  dormant  partner 
is  liable,  because  he  takes  part  of  the  profits,  which  are  part  of  the 
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fund  the  creditor  looked  to  for  satisfaction  of  his  demand.  Watson, 
25.  Here  the  vendee  looked  to  the  personal  responsibility  of  Pat- 
rick Campbell.  George  W.  Campbell  cannot  be  reached  under  the 
notion  of  specific  performance.  The  land  was  conveyed,  the  ven- 
dee could  not  call  for  specific  performance ;  the  money  was  paid, 
the  vendee  could  not  call  for  it,  and  if  he  were  bound  by  the  cove- 
nant in  question,  which  he  is  not,  there  cannot  be  a  specific  per- 
formance of  a  covenant  to  pay  damages.  The  remedy  at  law  is 
sufficient,  and  there  it  must  be  had.  This  bill,  therefore,  cannot 
be  sustained  as  to  George  W.  Campbell. 

How  is  it  as  to  the  administrator  of  Patrick  Campbell  ?  There 
is  a  clear  remedy  at  law  against  his  intestate.     The  assessment  of 

damages  for  a  breach  belongs  to  a  jury.  The  ascertainment 
[79]     of  the  *  fact,  whether  the  articles  were  executed,  or  whether 

a  performance  on  the  part  of  Patrick  Campbell  has  taken 
place,  as  clearly  belongs  to  them.  We  ought  not  to  take  it  from 
this  tribunal,  to  be  tried  by  judges  in  equity,  but  for  very  substan- 
tial reasons,  showing,  that  without  such  interference,  justice  will  be 
unattained.  No  such  reason  exists  here  unless  it  be  that  an  account 
of  assets  is  needfiil ;  when  a  plaintiff  who  can  have  relief  at  law  is 
yet  without  remedy,  unless  he  can  arrive  at  the  knowledge  of  assets, 
and  the  quantity  thereof,  then  this  court  will  aid  him,  and  will 
direct  such  account  to  be  taken,  and  will  decree  upon  it  when  taken, 
instead  of  sending  him  to  law.  1  Vem.  808 ;  1  P.  W.  672 ;  1  Stra. 
404 ;  1  Fonb.  12.  Such  account  is  not  prayed  in  this  bill,  nor 
any  difficulty  suggested  in  relation  to  assets.  Therefore  there  is  no 
reason  for  leaving  the  common  law  tribunals. 

Di9mis8  the  biU. 

See,  as  to  discovery ^  Pearl  v.  Corporation  of  NashviUe^  10  Yer.  179.  As  to 
defect  of  tide^  Hamlin  ▼.  Berry^  1  Tenn.  89 ;  Maury  ▼.  Porter^  8  Hum.  847 ; 
King's  Digest  185,  2086,  2087,  2741,  2888,  4115. 
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John  Whitb  v.  Nathanibl  Cox. 

[  ConeecdmerU.  •—  DrunkennestJ] 

Per  Curiam.     This  is  a  bill  in  equity.     The  facts  charged  and 
admitted  are,  that  a  dissolation  of  their  partnership  was  agreed  on, 
on  the  26th  of  November,  1808.     White  was  to  receive  all  debts 
dae  to  the  firm,  and  to  pay  all  debts  due  from  it ;  to  have  all  the 
goods,  stocky  and  real  estate  belonging  to  the  firm,  and  to  give  two 
bonds  to  Cox,  payable  in  twelve  and  eighteen  months,  for  $1,776 
each  ;  that  they  made  a  schedule,  a  copy  of  which  is  annexed  and 
18  objected  to  only  as  to  some  omissions.     The  facts  charged  and 
not  admitted,  but  proved,  seem  to  be  these.     That  the  debts  trans- 
ferred were  $7,104 ;  the  plaintiff  says  $7,586.75.    That 
White  was  intoxicated  *  at  the  time  is  partly  admitted  by     [80] 
the  defendant,  who  says  he  was  not  more  so  than  usual,  and 
intimates  that  he  was  always  so.     And  by  Cox's  confessions  made 
to  a  witness,  it  appears  that  the  plaintiff  was  drawn  in  by  him  to 
drink,  and  that  he  was  stimulated  by  Cox's  offers  to  make  offers 
himself.     That  Cox  had  gotten   an  advantageous  bargain,   the 
plaintiff  having  not  taken   that  care  of  himself  against   ebriety 
which,  by  a  letter  written  to  Cox  before  that  period,  he  had  urged 
Cox  to  take  of  himself.     That  he.  Cox,  had  not  acted  amiss,  for 
that  White's  property  would  be  taken  by  others,  he  being  in  declin- 
ing circumstances.     It  is  charged  that  $2,280.37^  was  due.  from 
insolvent  persons.    These  debts  and  all  others  transferred,  the  plain- 
tiff charges  that  Cox  represented  to  be  on  solvent  persons.     Cox 
says  the  greater  part  of  these  $2,280  might  have  been  collected  by 
proper  diligence ;  but  says  he  did  not  state  that  those  who   owed 
that  sum  were  solvent.     It  is  believed  that  he  represented  all  the 
debtors  to  be  solvent  who  owed  the  debts  transferred  by  him.     For 
he  states  that  he  deducted  for  insolvents  $3,552  firom  $11,250 
remaining  after  debts  due  from  the  firm  were  deducted.     The 
residue  then  which  he  transferred  must  have  been  considered  by 
White  as  purged  of  insolvencies,  and  must  have  been  transferred 
as  such  by  Cox.     He  does  not  meet  this  allegation  by  a  direct 
denial.     He  only  says  that  he  made  no  such  representation  as  to 
the  $2,280  mentioned  in  the  bill.     This  may  be  true  as  to  the  par- 
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ticular  debts  incladed  in  this  sum ;  and  it  may  also  be  true  that  he 
may  have  stated  that  those  who  owed  the  $7,104  were  solvent. 
The  answer  in  this  instance  is  evasive  and  not  direct  as  to  a  very 
material  fact,  which  circumstance,  taken  in  conjunction  with  the 
deduction  for  insolvents  before  adverted  to,  may  be  considered  to 

afford  a  fair  inference,  that   he   made  the  representation 
[81]     charged  to  him  as  to  the  whole  sum  *  transferred.     As  to 

the  solvency  or  insolvency  of  the  debtors  who  owed  the 
several  sums  which  formed  the  said  $2,280,  the  proof  is  that  they 
were  insolvent ;  that  is  to  say,  some  of  them,  who  altogether  owed  to 
the  amount  of  $193.14,  had  paid  Cox  himself  before  the  transfer  ; 
others,  who  altogether  owed  to  the  amount  of  $l9456.50|,  were 
insolvent  at  the  time  of  the  transfer.  Others,  who  owed  to  the 
amount  of  $67,  had.  been  arrested  and  discharged  by  Cox  from 
execution.  Others  owed  altogether  the  amount  of  $1,000  who» 
though  solvent,  have  not  paid,  and  cannot  be  compelled  to  pay. 
The  whole  of  these  several  sums  amount  to  $2,916.69|,  and  are 
more  than  equal  to  the  $2,280.  The  whole  amount  of  sums  trans- 
ferred are  rather  to  be  taken  as  amounting  to  $7,104  than  to 
$7,535.75,  because  the  half  of  the  former  is  the  precise  sum  for 
which  the  two  notes  were  given  to  the  defendant.  And  it  is  not 
unfair  to  infer  the  defendant's  knowledge  of  these  insolvencies  at 
the  time  of  the  transfer.  He  transacted  all  the  business,  and  must, 
in  all  probability,  have  informed  himself  of  the  situation  of  the 
debtors.  He  is  charged  to  have  received  $172.10^  of  the  debts 
transferred  before  the  time  of  the  transfer.  His  answer  supposes 
that  was  meant  of  a  debt  due  from  Beard.  It  is  not  certain  that 
this  supposition  is  correct.  It  is  possible,  however,  that  this  sum 
is  part  of  $193.14  before  mentioned,  and  is,  therefore,  established 
by  proof.  He  is  charged  with  a  bank  bill  of  $50  paid  by  the  firm 
to  Colonel  Meigs,  which  turned  out  to  be  a  counterfeit,  which  was 
not  mentioned  by  the  defendant  at  the  time  of  the  transfer  as  a 
debt  due  from  tlie  firm,  but  which  the  plaintiff  had  to  pay  for  the 

firm.  This  the  defendant  must  have  known  of  at  the  time 
[82]  of  the  transfer.  It  is  charged  against  the  defendant  *  that 
he  purchased  the  Poplar  Creek  lands  with  money  belonging 
to  the  firm,  and  gave  no  account  of  it  when  the  settlement  was 
made.  He  says  he  purchased  them  with  his  own  money.  The 
proof  is  that  these  lands  were  sold  for  a  debt  due  to  the  firm,  bid 
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off  hj  him,  and  paid  for  by  his  receipt  to  the  officer  for  the  money 
dne  to  the  firm ;  this  view  of  the  case  leads  to  the  conclusion  that 
out  of  17 A04  transferred  to  White  he  lost  $2,916.69{,  and  $50 ; 
and,  moreover,  that  he  has  lost  his  half  of  the  value  of  the  Poplar 
Creek  lands.  As  to  other  mistakes  stated  at  the  bar,  such  as  the 
two  lots,  negro  woman,  land  warrants,  and  drove  of  cattle,  these 
are  not  now  taken  into  view,  having  not  been  stated  in  the  bill ; 
though,  by  and  by,  when  the  account  shall  be  taken,  they  may  prop- 
erly be  considered  of. 

The  ccHuplaint  in  the  bill  respects  insolvencies,  receipts  by  the 
defendant,  discharges  from  execution,  concealment  as  to  the  Poplar 
Creek  lands,  and  the  bank  bill  of  $50  ;  that  more  debts  were  due 
than  the  defendant  represented.     It  is  not  complained  of  that  these 
debts  were  paid  out  of  those  transferred.     And  now  the  question 
occurs,  ought  the  plaintiff  to  be  relieved  on  account  of  his  intoxicap- 
tion,  or  of  the  losses  sustained  in  consequence  of  the  defendant's 
concealments  ?     First,  as  to  his  intoxication,  we  subscribe  to  the 
opinions  delivered.     1  Ca.  202 ;  8  P.  W.  180,  in  a  note.     If  any 
advantage  be  taken  of  a  man  when  drunk,  or  if  he  be  brought  into 
that  situation  by  the  contrivance  or  management  of  the  person  who 
obtains  the  contract,  it  is  fraudulent,  and  the  contract  or  advantage 
thus  gained  shall  be  taken  from  him.     Here  was  a  man,  given  to  in- 
toxication, called  on  to  negotiate  respecting  a  matter  very  impor- 
tant to  him ;  liquor  should  have  been  withheld  from  him ;  it  was  put 
n  his  way,  and  kept  in  the  room  where  he  was  doing  his  business. 
The  business  was  not  delayed  till  he  could  come  to  himself. 
*  Thus  situated  he  makes  a  contract  by  which  he  sustains  a     [88] 
great  loss,  the  gain  accrues  to  the  person  who  is  negotiating 
with  him,  who  has  sent  for  him,  an4  has  taken  no  pains  to  keep  him 
sober,  but  throws,  during  the  whole  time,  intoxicating  liquors  in 
his  way.     All  this  is  independent  of  the  defendant's  acknowledg- 
ments, and,  taken  with  them,  leaves  no  doubt  of  the  disadvantages 
the  plaintiff  labored  under  at  the  time.     It  is  to  be  regretted  that 
aU  bargains  made  with  drunken  men  were  not  made  void  by  the 
law.     The  danger  to  be  apprehended  from  counterfeited  drunken- 
ness could  not,  probably,  be  as  mischievous  as  that  which  is  to  be 
dreaded  firom  imposition  upon  them  in  this  situation.     But  the  law 
is  settled,  and  we  cannot  depart  from  it.     As  it  is  settled  it  dis- 
countenances and  sets  aside  such  a  contract  as  this  is.     Here  is  an 
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unreasonable  contract  obtained  from  one  in  drink.  Here  is  a  con- 
tract obtained  from  one  drawn  in  to  drink  by  the  person  who  deals 
with  him.  It  ia  not  considered  that  what  has  been  done  between 
the  parties  is  a  settlement.  For  then  the  account  could  not  be 
opened,  except  as  to  items  stated  in  the  bill  to  be  erroneous,  and 
proyed  by  the  evidence  to  be  so.  It  is  to  be  considered  as  a  pur- 
chase by  one,  of  the  interest  of  the  other,  upon  a  statement  made 
for  the  purpose  of  showing  what  would  be  a  proper  allowance  for 
that  interest.  In  this  case  there  are  other  ingredients  besides  those 
already  mentioned,  tending  to  show  that  this  purchase  ought  to  be 
invalidated.  Suppression  of  the  truth,  or  suggestion  of  that  which 
is  not  so,  ought  to  prevail  in  this  court  to  set  aside  any  conveyance, 
or  transfer,  or  contract  made  under  the  influence  of  such  suggestions 
or  suppressions.  Newland,  868.  Here  it  was  concealed  that  some 
of  the  transferred  debts  had  been  already  received  by  Cox ;  and, 
also,  he  concealed  the  insolvency  of  debtors  who  owed  a  great  part 

of  these  debts.  There  was  a  representation,  as  may  be  col- 
[84]     lected  from  the  circumstances,  that  they  were  solvent,  *  when 

in  all  probability  he  knew  they  were  otherwise.  In  such 
cases,  when  one  party  knows  of  all  material  circumstances,  and  the 
other  not,  he  who  is  to  gain  by  the  contract  from  the  other  should 
state  to  him  all  the  circumstances  which,  when  known,  might 
probably  prevail  with  the  loser  to  decline  the  bargain  proposed. 

Decree  that  the  judgment  obtained  by  the  defendant  shall  stand 
a  security  for  the  sum  which  shall  be  found  upon  settlement  to  be 
justly  due  from  the  complainant,  and  that  he  shall  receive  of  the 
judgment  no  more  than  that. 

Let  an  account  be  taken  of  all  the  real  and  personal  property 
which  belonged  to  him  on  the  26th  of  November,  1808 ;  also,  of 
all  debts  then  due  to  the  firm  which  by  proper  diligence  could  have 
been  collected ;  also,  of  all  the  debts  due  from  the  firm  at  that  time. 
And  let  the  balance  be  stated  of  all  goods,  debts,  and  property 
remaining  due,  over  and  above  all  such  deductions,  from  which 
balance  deduct  a  reasonable  allowance  for  collection.  Let  it  be 
stated  what  is  the  half  of  the  balance  remaining,  from  which  half 
deduct  all  that  has  been  paid  by  the  complainant  towards  satisfac- 
tion of  the  two  bonds  given  by  him  to  the  defendant.  And  let  the 
balance  of  the  one  half  then  remaining  be  also  stated.  Let  any 
other  allowance  proper  to  be  made,  to  either  party,  according  to  the 
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articles  of  copartnership,  be  also  stated.  Each  partj  to  produce,  on 
oath,  before  the  clerk  and  master,  all  books  and  papers  relative  to 
these  accounts  which  are  in  liis  possession  or  power.  And  let  each 
party  be  examined  upon  oath  as  to  all  items  claimed  by  either 
party,  when  required  by  his  adversary.  Hw  answer,  also,  to  be 
made  in  writing. 

See,  SB  to  concealment,  White  ▼.  Cherry,  2  Tenn.  426;  Harris  v.  WiUiamsan, 
4  Hay.  124  ;  Perkins  v.  McGavoch,  Cooke,  415  ;  Barnes  ▼.  Gregory,  1  Head, 
230;  George  v.  Johnson,  6  Hum.  S6;  Smith  v.  Cozuri,  2  Head,  526.  As  to 
drunkenness,  Woodson  v.  Gordon,  Peck,  196 ;  Belcher  v.  Belcher,  10  Yer.  121 ; 
Birdsong  ▼.  Birdsong,  2  Head,  289;  Hotchbiss  v.  Fortune,  7  Ter.  67;  Morris 
▼.  Nixon,  7  Hum.  579  ;  King's  Digest,  2232,  2284-91,  2289,  2296,  2401,  2411 
8873. 


*  James  Pearse  v.  Wiijjam  Tipton.  [85] 

[^Oosts. —  Construction,'] 

Per  Curiam.  In  Mserch,  1806,  Pearse  had  judgment  against 
William  Tipton  and  Rhea,  for  a  thousand  dollars.  In  April,  1807, 
they  procured  an  injunction,  which  was  dissolved ;  when  issued, 
William  Overstreet  was  surety  for  the  complainants.  William 
Tipton  and  his  sons  mortgaged  a  tract  of  land  to  him  for  his  in- 
demnification. Pearse  sued  Overstreet,  and  had  judgment  by  con- 
fession for  $1,272.09  in  March  term,  1808 ;  Overstreet,  in  satisfac- 
tion thereof,  assigned  to  him  the  mortgage.  On  the  5th  of  April, 
1808,  Pearse  gave  a  receipt  to  Overstreet  for  the  judgment  and  costs. 
A  writing  is  read,  purporting  to  be  dated  the  18th  of  February, 
1808,  and  to  be  subscribed  by  Overstreet,  whose  handwriting  is 
proved.  It  is  not  attested  by  a  subscribing  witness.  It  states  a  re- 
ceipt by  Overstreet  from  Tipton  and  sons  of  $14  for  lying  in  jail 
two  days,  and  for  all  damages  and  costs  for  having  been  surety  for 
Rhea  and  Tipton  in  their  bill  in  equity ;  and  that  the  mortgage  is  to 
be  void,  having  been  complied  with.  On  the  27th  of  July,  1808 
Pearse  filed  his  bill  of  foreclosure ;  in  May,  1818,  it  was  dismissed 
for  want  of  prosecution.  The  costs  accrued  are  $71.  On  the  80th 
of  January,  1810,  Pearse  and  William  Tipton  compromised.  Pearse 
gave  a  receipt  for  $1,000 ;  he  received  only  $800,  the  amount  of 
the  judgment,  as  well  as  the  original  judgment,  both  in  law  and 
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equity,  &c.,  and  Pearse  took  from  William  Tipton  a  writing  signed 
bj  him,  in  which  he  engages  to  pay  all  costs  that  ai^  not  paid  at 
this  date,  in  a  suit  or  mats  brought  against  the  said  William  Tipton 
and  Robert  Rhea  by  the  said  James  Pearse,  both  in  law  and 
[86]  equity.  *  The  costs  of  the  suit  at  law  against  Rhea  and 
Tipton  are  yet  unpaid ;  also  those  of  the  bill  to  foreclose. 
Are  these  costs  to  be  paid  by  Tipton  under  the  above  agreement  ? 
The  costs  were  included  in  the  judgment  against  Overstreet ;  and 
he  substituted  Tipton  in  his  place  by  the  assignment  of  the  mort- 
gage. Tipton  became  liable  to  pay  the  costs  which  Overstreet  had 
been  bound  to  pay.  This  includes  the  costs  of  the  suit  at  law  against 
Rhea  and  Tipton ;  the  costs  of  a  suit  or  suits  against  Rhea  and 
Tipton  by  the  said  Pearse  in  equity.  Do  these  words  include  the 
suit  in  equity  against  Tipton  ?  We  must  assign  to  them  a  mean- 
ing ;  we  must  not  say  they  stand  for  nothing.  They  point  to  a 
suit  in  equity.  And  what  suit  is  there  brought  against  either  the 
one  or  the  other,  but  this  to  foreclose  ?  It  is  in  common  under- 
standing a  suit  against  Rhea  and  Tipton  ;  a  discharge  from  it  will 
be  an  eventual  discharge  from  the  suit'  at  law,  restoring  them  to 
their  primitive  situation.  Tipton  is  the  surety  of  Rhea;  a  dis- 
charge of  him  will  exempt  Rhea  of  any  future  responsibility  to 
him.  Both  of  them  are  deeply  interested ;  it  is,  in  reality,  the  suit 
of  both,  and  would  be  so  called  by  an  unprofessional  drafbman.  It 
may  be  further  said,  though  having  somewhat  the  appearance  of 
subtlety,  that,  in  ordinary  conversation  and  acceptation,  a  suit  at 
law  against  Rhea,  and  a  suit  in  equity  against  Tipton,  would  be  a 
suit  or  suits  against  Rhea  and  Tipton,  in  law  and  equity.  So,  like- 
wise, a  suit  in  one  court  against  Rhea  and  Tipton,  and  in  the  other 
against  Tipton.  A  draftsman  not  accustomed  to  precision,  would 
very  probably  describe  them  as  in  the  agreement.  The  circum- 
stance of  giving  a  receipt  for  the  principal,  not  speaking  of  the 
costs,  indicates  strongly  that  the  costs  were  supposed  to  be  provided 
for  in  the  engagement  signed  b^  Tipton.  They  were  not  overlooked. 
They  were  the  subject  of  much  disputation  at  the  very  time  when 
these  writings  were  drawn.  Silence  respecting  them  in  the 
[87]  receipt,  is  to  be  accounted  for  no  otherwise  *  than  by  refer- 
ence to  Tipton's  undertaking.  *'  Not  paid  at  this  date.*^ 
Why  require  of  Tipton  to  pay  costs  unless  for  the  indemnification  of 
Pearse  against  a  payment  which  otherwise  he  would  have  to  make 
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himself?  If  the  costs  receipted  for  by  Pearse  to  Overstreet  are  not 
to  be  paid  by  Tipton,  nor  yet  those  in  the  bill  of  foreclosure,  then 
no  costs  at  all  are  to  be  paid  by  him,  and  then  the  whole  agreement 
is  nugatory.  Tipton  is  liable  for  all  the  costs  which,  havingjfiot  been 
paid  to  the  proper  offic^er,  he,  Pearse,  was  any  way  liable  for,  whether 
by  receipting  to  Overstreet  or  by  dismission  of  his  bill.  Indeed,  Rhea 
and  Tipton  were  originally  liable  to  the  costs  of  the  suit  at  law,  and 
the  agreement  was  less  neoeasary  at  to  these  than  for  the  dismission 
costs,  for  which  it  was  peculiarly  projper.  As  to  the  receipt  from 
Overstreet  of  the  18th  of  February,  1808,  declaring  the  mortgage 
void,  why  did  he  not  then  give  it  up  to  Tipton  ?  Because  he  had  it 
not  to  deliver,  he  had  assigned  it  to  Pearse.  Why  did  Tipton  satisfy 
the  mortgage  of  the  80th  January,  1810?  Because  he  owed  it, 
notwithstanding  what  is  stated  in  the  receipt  of  the  18th  of  Feb- 
ruary, 1808.  No  one  saw  the  large  payments  stated  by  the  receipt 
to  have  been  made  when  it  bears  date,  or  before.  Common  pru* 
dence  would  have  suggested  the  propriety  of  having  all  the  proof 
necessary  to  dispel  doubts.  Yet  there  is  no  such  proof.  Where  is 
Overstreet  ?  Could  he  not  give  much  information  upon  this  sub- 
ject ?  He  was  not  offered.  Lastly,  let  us  speak  of  the  remedy, 
and  of  this  oourt^s  jurisdiction.  If  a  surety  be  discharged  at  law, 
by  accident  ot  unskillfulness  of  the  draftsman  of  an  obligatory  writ- 
ing, of  ft  contract  which  was  intended  to  bind  him,  some  authorities 
deny  to  a  court  of  equity  the  power  to  subject  him.  2  Wash.  186. 
The  principle  of  these  authorities  may  be  the  correct  one.  Here, 
however,  Tipton  is  liable  to  pay,  by  the  writing  he  has  signed. 
And  then  it  is  conceived  that  this  court,  In  point  of  jurisdic- 
tion, may  proceed  to  compel  him  to  *  that  indemnification  of  [88] 
the  complainant  which  he  has  undertaken. 

Decree  that  Tipton  shall  indemnify  the  complainant  by  payment 
to  be  made  in  three  months  of  the  sums  due  for  costs  in  the  suit  at 
law  against  Rhea  and  Tipton,  and  in  the  suit  in  equity  against  Wil- 
liam Tipton  and  the  other  defendants  who  were  mortgagors  in  the 
mortgage  given  to  Overstreet  and  by  him  assigned  to  Pearse. 
Otherwise,  execution  to  issue  for  enforcing  the  payment  thereof  for 
the  use  of  such  persons  who  are  entitled  to  said  costs.  The  said 
costs  and  the  amount  thereof  shall  be  ascertained  by  the  clerk  and 
master  at  this  present  term,  and  be  reported  to  court  within  three 
days  from  this  present  day. 
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Bix)UNT  AiTD  McAmt  t;.  Garen. 

l^Infunctton,  —  Discovery.  —  Second  JS/ectment.  •—  Lcmdlard  and  Tenant  — 

Meme  Profits. 

Per  Curiam.  This  is  a  bill  in  equitj,  the  object  of  which  is,  to 
obtain  a  new  trial  of  an  ejectment,  upon  the  trial  of  which,  in  the 
Circuit  Court  for  the  county  of  Boane,  a  verdict  was  given  for  the 
defendant.  A  new  trial  was  not  moved  for.  And  divers  reasons 
have  been  urged  at  the  bar  for  retaining  the  bills  in  this  court ;  all 
which  will  appear  without  specificallj  reciting  the  contents  in  the 
remarks  which  will  be  made  upon  it  The  defendant  has  demurred, 
and  insists  that  he  ought  not  to  be  compelled  to  answer  it.  The 
right  to  a  recovery  by  the  plaintiff  seems  to  be  probable.  If  any 
part  of  the  bill  be  a  sufScient  foundation  for  relief,  the  demurrer 
going  to  the  whole  bill  ought  to  be  overruled.  It  is  urged  in  sup- 
port of  this  bill,  that  the  remedy  at  law  by  ejectment  was  once 
plain,  yet  now,  by  the  verdict  and  judgment,  the  complain- 
[89]  ant  will  suffer  ii\ju8tice  unless  this  court  *  will  interfere.  He 
has  still  the  same  remedy.  He  may  bring  a  new  eject- 
ment. Should  this  court  order  a  new  trial  and  upon  the  return 
of  a  verdict  decree  that  the  defendant  should  take  no  benefit  of 
the  judgment  complained  of,  he  would  remain  in  possession  still, 
and  the  plaintiff  would  still  be  obliged  to  bring  an  ejectment  to 
recover  possession.  The  decree  would  not  settle  the  controversy. 
This  court  cannot  reverse  the  judgment.  Should  a  decree  be 
made  for  the  plaintiff?  Could  we  award  a  writ  of  possession 
and  turn  the  defendant  out  ?  It  could  not  be  done.  And  if  it 
could,  is  it  agreeable  to  the  genius  of  our  laws  to  bind  the  in- 
heritance by  a  single  verdict  in  &vor  of  the  plaintiff?  No.  The 
parties  should  be  left  at  liberty,  till  so  many  verdicts  shall  be  given 
for  a  defendant  as  to  induce  this  court  to  interfere  for  his  protec- 
tion against  vexation.  Should  we  decree  that  the  defendant  shall 
be  perpetually  enjoined  from  claiming  the  lands  in  question,  would 
we  not  thereby  preclude  him  from  any  ejectment  he  might  think 
proper  to  bring,  and  by  a  single  trial,  bind  him  forever  ?  If  a  trial 
at  law  be  in  its  nature  final,  and  injustice  be  done  to  either  party, 
without  any  default  in  him,  either  in  pleading  or  producing  testi- 
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monj  which  it  was  in  his  power  to  produce,  then,  indeed,  this 
court  would  interfere.  Again,  it  is  urged  that  the  defendant's  wit- 
nesses were  corrupted,  and  the  influence  of  powerful  men  exerted 
to  produce  the  verdict.  It  is  not  expressly  charged  that  such  influ- 
ence was  used  and  had  its  efiect.  But  had  it  been  expressly  stated, 
the  answer  is,  you  ought  to  have  changed  the  venue ;  if  replied  to 
this,  that  the  danger  was  not  perceived  till  too  late  to  move  for  a 
change  of  venue,  the  answer  is,  he  may  now  sue  and  change  the 
venue.  If  it  be  said  that  thereby  the  plaintiff  will  be  burdened 
with  the  costs  of  the  ejectment,  the  answer  is,  we  ought  not  to 
grant  a  new  trial  merely  for  the  sake  of  costs ;  the  accessory  should 
follow  the  principal,  not  the  principal  the  accessory.  The 
law  *  gives  costs  to  the  defendant ;  to  let  the  judgment  re-  [90] 
main,  and  to  deprive  the  defendant  of  costs  would  be  a  direct 
evasion  of  the  legal  rule,  established  by  the  act  of  Assembly.  A 
court  of  equity  has  no  right  to  do  it.  The  venue  can  be  changed 
in  ejectment  as  well  as  in  any  other  action.  The  defendant,  it  is 
said,  has  obtained  a  grant  on  false  suggestions.  Answer :  if  he  ob- 
tiuned  a  latter  patent  on  lands  within  the  plaintiff's  grant,  there  is 
no  necessity  for  repealing  his  grant ;  the  plaintifls,  having  the  elder 
one,  may  recover  against  him.  He  that  holds  by  a  latter  grant, 
might  perhaps  impeach  the  former  and  show  that  it  was  obtained 
from  the  State  under  circumstances  which  made  it  voidable.  When 
the  grant  is  impeached  by  allegations  aimed  directly  against  its 
existence,  the  act  of  repealing  it  is  one  which  ought  to  be  performed 
with  all  possible  caution  and  circumspection ;  we  would  say  with 
fear  and  trembling.  Shall  we  do  it  then  in  a  collateral  way,  upon 
a  complaint,  the  principal  object  of  which  is  to  save  the  costs  of 
an  ejectment?  Dunlap,  it  is  said,  has  a  forged  grant  adjoining 
Blount's  grant,  and  takes  in  the  lands  in  question  if  the  boundary  be 
where  Gkren  says  it  is.  Blount  has  no  right  to  complain  of  this, 
for  it  injures  him  not  at  all ;  if  the  lands  in  question  be  not  in  the 
bounds  of  his  grant,  the  State  or  her  assignee  is  only  injured  by  it. 
He  claims  also,  it  is  said,  under  Dunlap  and  Trimble,  by  a  sale  of 
the  lands  in  question  for  taxes.  This  sale  is  of  no  validity  for  any 
part  of  Blount's  lands,  for  the  purchase  was  of  lands  supposed  to 
belong  to  another.  It  is  said,  that  discovery  of  the  boundaries  is 
wanted  from  Garen.  Answer :  if  that  were  really  requisite,  it  ought 
to  have  been  applied  for  before  the  trial,  to  be  used  as  evidence  on  it ; 
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not  come  after  trial  and  stop  the  execution  of  the  judgment  for  not 
coming  in  time.     This  land,  it  is  said,  may  have  been  sold  to  divers 

persons,  and  they  will  be  disturbed.     Answer :  thej  do  not 
[91]     appear,  nor  *  do  thej  threaten  to  bring  many  actions  against 

the  complainant  which  may  be  settled  by  a  bill.  They  are 
not  parties  to  this  bill,  nor  named  in  it.  It  is  said  many  grants  and 
titles  derived  under  them  are  bounded  by  the  lines  of  Blount's 
survey.  Answer  t  for  aught  we  know,  they  may  be  satisfied 
whether  the  one  or  the  other  of  the  lines  in  controversy  between 
Blount  and  Garen  be  established.  We  must  not  interfere  for  them 
till  they  call  upon  us.  It  is  said  Garen  encouraged  McAmy  to  pur- 
chase the  lands  in  controversy,  and  showed  him  the  line  which  he 
now  disputes  as  the  line  of  Blount*s  patent.  Answer :  he  had  no 
title  at  the  the  time  when  he  showed  this  line.  He  did  not  intend 
to  deceive  the  purchaser  and  afterwards  proceed  against  him  upon 
his  preexistent  and  concealed  title.  That  would  have  been  a  fi«ud, 
which  would  subject  him  to  be  hindered  by  injunction  from  re- 
covering against  the  purchaser.  If  he  afterwards  obtained  a  grant, 
and  the  lands  were  really  vacant,  he  has  only  exercised  a  right 
of  appropriation  wliich  he  had  in  common  with  any  other  citi- 
zen. It  is  said  he  was  a  tenant  of  these  lands  under  Blount's  title 
for  many  years.  Answer :  that  obliges  him,  whilst  in  possession, 
not  to  dispute  the  title  of  Blount,  and  not  to  betray  the  confi- 
dence reposed  in  him,  by  delivering  possession  to  another.  But 
this  confidence  and  correspondent  obligation  ceases  when  the  con- 
nection as  landlord  and  tenant  ceases.  He  gave  up  the  possession 
to  Blount  when  his  lease  or  tenancy  determined.  He  restored  to 
him  the  possession  as  he,  Blount,  had  it  before.  It  is  said  he 
claimed  as  an  occupant  under  the  occupant  law,  and  by  that  means 
obtained  a  grant.  Answer :  Blount  claimed  by  a  grant  which  he 
says  covered  the  land,  not  by  occupancy  entitling  him  to  a  grant. 
He  cannot  say,  this  occupancy  Garen  held  for  me,  for  he  never 
contemplated  to  obtain  a  grant  by  means  of  it,  or  in  any  other  way. 

It  is  said  the  plaintiff  ought  to  be  allowed  to  come  here  for 
[92]     an  account  of  mesne  profits.     *  Answer :  mesne  profits  are 

consequent  upon  the  establishment  of  the  plaintiff's  title ; 
it  is  time  enough  to  give  them  after  he  has  regained  the  posses- 
sion by  legal  means.  At  any  time,  the  court  will  not  entertain  a 
bill  for  mesne  profits,  unless  the  application  be  founded  on  some 
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circnmstaiice  which,  at  the  same  time  that  it  shows  the  justice  of  the 
demand,  presents  difficnities  which  announce  that  it  cannot  be  ren- 
dered available  at  law.  AUaw  the  demurrer. 

See,  as  to  injunetum^  Winehetter  ▼.  EvanSf  Cooke,  421 ;  Thompson  y.  HiU,  S 
Ter.  167.  As  to  second  ejectment^  Maxwell  ▼•  King,  8  Yer.  460.  As  to  land- 
lord and  tenant,  PhUlipi  ▼.  Eobertsan,  4  Haj.  154 ;  Roger$  v.  Waller,  4  Haj. 
205 ;  Washington  ▼.  Conrad,  2  Hiupo.  562  ;  WiUon  v.  Smith,  5  Ter.  879.  As 
to  meme  profits.  Nelson  ▼.  Allen,  1  Yer.  860;  King's  Digest,  875,  2059,  2257, 
2399,  2400,  2559,  2561,  8229,  5490,  5509,  5512,  8108,  8148. 


Jokes,  ADMiNiffiBATOR  of  Harrisok,  i;.  Bekjamin  Harrison 

AKD  Abker  Harrison. 

{Dcunagee.  —  Specific  Articles.^ 

Per  Curiam.  The  plaintiff  was  entitled  at  the  death  of  his 
mother,  bj  will  made  in  1765,  to  the  negro  in  question,  with  oth- 
ers, which,  on  her  death,  the  defendants  removed  from  Virginia  to 
this  State.  The  plaintiff  sued  the  defendant  at  law  for  these  negroes, 
and  dnring  the  pendencj  of  the  suit,  they  caused  the  negro  to  be  sold 
to  satisfy  a  debt  recovered  against  the  plaintiff,  whereupon  the  plain- 
tiff sued  by  this  bill.  One  question  remaining  yet  unsettled  by  the 
court  is,  whether  the  value  of  the  negro  sold  shall  be  estimated  as  it 
was  at  the  time  of  the  sale,  when  she  was  worth  8275,  or  at  this  time, 
when  she  is  worth  $375.  This  is  exceedingly  dissimilar  to  the  case 
of  a  specific  article,  due  by  a  contract  on  a  certain  day,  when,  if  not 
delivered,  the  value  will  be  as  it  stood  on  the  day  of  failure.  The 
thing  itself  cannot  be  given  to  the  plaintiff  by  a  decree  of  the  court. 
The  plaintiff  can  only  have  the  value  of  it,  which  ceases  to  be  de- 
mandable  by  him  in  specie  on  the  day  when  the  failure  occurs.  But 
these  are  cases  where  the  thing  itself  continues  to  be  de- 
mandable  to  the  time  *  of  making  the  decree  ;  and  there  it  [93] 
is  demandable  by  the  plaintiff  till  it  is  perceived  it  cannot  be 
specifically  had.  He  must  therefore  take  the  value  in  lieu  of  the 
thing  itself,  and  that  value  must  be,  as  in  the  other  case»  as  it  stood 
when  he  became  entitled  to  the  equivalent.  And  when  was  that  ? 
When  it  is  discovered  that  the  identical  article  cannot  be  had.     This 
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may  be  after  the  decree,  but  as  the  power  of  the  court  stops  at  the 
decree,  it  cannot,  of  course,  embrace  a  future  rise  in  value.  It  must 
take  that  which  exists  at  the  time  of  the  formation  of  the  decree. 
The  court  will  decree  specifically  in  case  of  a  trust,  where  the  trus- 
tee sells  the  property  without  permission  of  the  owner  (2  Equity 
Cases  Abridged,  740),  or  where  the  defendant,  by  imposition  on  the 
plaintiff,  gets  from  him  property  at  a  great  undervalue  (1  Wash.  164), 
or  where  property  is  lost  and  gets  into  the  hands  of  the  defendant 
(1  Call.  602,  609,  570;  vide  1  Wash.  1 ;  1  Powell,  408)  ;  so,  also, 
where  a  legatee  is  entitled  in  remainder  to  a  personal  chattel,  after 
the  death  of  the  first  legatee  who  had  possession  during  her  life,  and 
the  chattel  is  taken  into  the  possession  of  the  defendant  and  sold. 
The  principle  applies  too,  in  this  case,  that  where  a  loss  happens,  and 
must  fall  either  on  plaintiff  or  defendant,  it  shall  fall  upon  him  who 
is  by  his  default  or  wrong  done  the  cause  of  it,  rather  than  on  the 
innocent  person  who  in  no  wise  contributed  towards  it*  Then  the 
increased  value  between  the  sale  and  the  decree  is  a  loss  which  must 
fall  on  one,  and  it  is  just  that  the  defendant  should  sustain  it.  But 
this  is  meant  only  of  an  increase  of  value  in  the  very  article  itself 
that  has  been  disposed  of,  not  extending  the  idea  further* 

See,  as  to  specific  articles,  Ross  v.  Carter ,  1  Hum.  416;  Baird  v.  TolUver,  6 
Hum.  186 ;  Noe  v.  Badges,  6  Hum.  108 ;  Hopson  v.  Fountain,  6  Hum.  140 ; 
Hixon  ▼.  Hixan,  7  Hum.  88 ;  Brown  ▼.  Simpson,  6  Yer.  295 ;  McDonald  v. 
Hodge,  5  Haj.  85,  and  note  svbjin,;  King's  Digest,  5143. 


[94]  *  John  McAustrr  v.  John  Montgomery. 

[^Surviving  Partner. — Power  to  aJUenate  Beaky,'] 

Pbb  Curiam.  The  bill  states  that  King  and  Montgomery  were 
partners  in  trade,  and  purchased  a  lot ;  that  King  died,  and  Mont- 
gomery sold  the  lot  to  the  complainant,  who  gave  a  bond  to  him  for 
the  purchase  money ;  that  as  Montgomery  had  a  title  but  to  half 
of  the  lot,  the  deed  of  conveyance  which  he  had  made  vested  a  title 
only  to  half  in  the  purchaser ;  that  therefore  the  contract  ought  to  be 
rescinded,  and  the  bond  delivered  up  to  be  canceled,  and  the  deed  of 
conveyance  also.    The  defendant  demurred.    And  now  the  question 
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is,  whether  a  surviving  partner,  by  the  laws  of  this  State,  can  sell 
and  dispose  in  fee  of  the  real  estate  belonging  to  the  partnership. 
And  that  brings  into  view  the  act  of  1784,  ch.  22,  §  8,  ^^  Provided 
always,  that  estates  held  in  joint  tenancy,  for  the  purpose  of  carry- 
ing on  and  promoting  trade  and  commerce,  or  any  other  useful  work, 
or  manu&cture  established  and  pursued  with  a  view  of  profit  to  the 
parties  therein  concerned,  shall  be  vested  in  the  surviving  partner 
or  partners  in  order  to  enable  him  or  them  to  settle  and  adjust  the 
partnership  business,  and  pay  off  the  debts  which  may  have  been 
contracted  in  pursuit  of  the  said  joint  business ;  but  as  soon  as  the 
same  shall  be  effected,  the  survivor  or  survivors  shall  account  with, 
and  pay  and  deliver  to  the  heirs,  executors,  administrators,  and  as- 
signs respectively  of  the  deceased  partners,  all  such  part,  share,  or 
sums  of  money  as  he  or  they  may  be  entitled  to  by  virtue  of  the 
original  agreement,  if  any,  or  according  to  his  or  their  share  or 
part  in  the  joint  concern,  in  the  same  manner  as  partnership  stock 
is  usually  settled  between  joint  merchants  or  the  representatives  of 
their  deceased  partners."  To  arrive  at  a  correct  understand- 
ing of  this  paragraph,  let  us  take  *  a  view  of  the  law  as  it  [95] 
stood  in  relation  to  partners,  at  and  before  the  period  of  pass- 
ing the  act  of  1784 ;  and  secondly,  of  the  law  as  it  now  stands  under 
the  operation  of  this  clause.  First,  of  the  law  anterior  to  this  act 
between  living  partners*  Next,  as  between  the  executors  of  a  de- 
ceased partner  and  the  surviving  partner.  Each  living  partner  could 
affect  the  whole  personal  property.  He  could  accept  bills  and  draw 
bills,  and  make  notes  or  assumpsits,  obligatory  upon  both,  or  deeds- 
poll  and  sales  of  personal  property  divesting  out  of  both.  The  part- 
nership could  own  real  estate,  their  debts  could  be  secured  by  mort- 
gage, or  they  might  be  tenants  by  degit^  statute  staple,  or  statute 
merchant.  With  relation  to  the  real  estate,  it  is  believed  that  one 
could  not  pass  the  share  of  the  other ;  it  required  the  same  ceremony 
to  pass  the  estate  in  joint  tenancy  in  the  lands  belonging  to  several 
partners,  as  it  would  if  they  were  joint  tenants  without  being  part- 
ners, by  livery  and  seisin,  if  the  conveyance  were  at  common  law, 
and  by  deed  executed  in  all  instances,  with  registration  in  most  in- 
stances, if  the  Conveyance  were  not  a  common  law  one.  The  estate 
of  one  could  not  be  divested  by  the  act  of  the  other.  The  separate 
or  private  estate  real  of  the  one  could  not  be  affected  by  the  act  of 
the  other.     Hence  the  decman  that  a  partner  could  not  execute  a 
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bond  or  other  deed  which  would  be  obligatory  on  the  other.  Heirs 
might  be  included  in  the  bond,  and  if  that  were  obligatory  on  the 
other,  his  heirs  might  be  sued  after  his  death,  and  his  real  estate  af- 
fected. If  he  could  execute  one  deed,  by  the  same  reason  he  could 
execute  another.  He  might  then  alien  or  mortgage  all  the  real 
estate  of  the  partners ;  he  might,  by  deed,  affect  the  realty  of  the 
other  partner  held  in  severalty.  This  was  inconsistent  with  the  well 
established  rule,  that  one  joint  tenant  could  not  be  deprived  of  his 
estate  held  in  joint  tenancy  but  by  his  own  act.     Therefore  the 

attempt  was  repelled,  as  aiming  at  an  object  subversive  of 
[96]     the  rules  of  law.     How  *  was  it,  if  one  died,  the  partnership 

property  survived,  the  real  estate  held  in  joint  tenancy  sur- 
vived, as  in  ordinary  cases  ?  That  excluded  the  claim  of  the  heir* 
The  descent  to  him  was  broken  and  prevented ;  he  could  never  claim 
it;  it  could  never  vest  in  him  but  by  conveyance  made  to  him  by  the 
survivor,  which  he  had  no  right  to  claim.  The  survivor  was  to  pay 
all  debts  due  from  the  firm,  to  ascertain  the  value  of  what  remained, 
to  ascertain  also  the  share  thereof  that  belonged  to  the  deceased 
partner,  and  to  pay  his  share  of  it  to  his  executors.  The  debts  due 
from  the  partnership  survived  and  rested  upon  him  alone.  On  the 
death  of  his  partner,  the  executors  of  the  deceased  could  not  be 
called  on  to  pay  them.  He  must,  of  course,  have  all  the  partnership 
effects  to  pay  them  with.  He  must  have  power  to  sell  them,  and 
how  could  he  do  so  unless  he  had  the  property  which  he  could  con- 
vey to  and  vest  in  the  purchaser  ?  He  must  have  it  absolutely,  and 
not  upon  condition  to  sell,  if  needful  for  the  payment  of  debts ;  for 
who  could  know,  when  he  inclined  to  become  a  purchaser,  whether 
such  necessity  existed  or  not  ?  and  what  way  would  there  be  for 
him  to  know  it  ?  Must  a  purchaser  take  an  account  of  all  the  part- 
nership dealings  and  ascertain  exactly  all  the  debts  due,  and  the  state 
of  the  funds  in  the  hands  of  the  survivor  wherewith  to  make  pay- 
ment ?  Impossible  I  it  could  not  be  done.  Then  the  survivor  must 
have  power  to  sell  absolutely  and  unconditionally.  He  must  of 
course  have  an  absolute  and  unconditional  property  and  dominion 
over  all  the  estate  belonging  to  the  partnership  which  was  capable  of 
sale,  including  both  lands  and  personal  estate.  He  must  have  to  him 
and  his  heirs  a  fee  simple  estate.  He  was  liable  to  account  for  the 
value  of  all  to  the  executors  of  the  deceased,  and  to  pay  to  them  the 
deceased's  share  of  the  balance  appearing,  after  justly  accounting 
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for  the  full  value  of  aU.    It  was  so  absolutely  his  own,  that  he  might 
sue  for  a  debt  in  Jure  propria^  not  naming  himself  survivor. 
*  1  Johnst,  Cases,  406 ;  Comb.  383  ;  2  T.  Rep.  479.   If  sued,     [97] 
he  might  be  sued  in  jure  propria.    If  plaintiff,  his  own 
private  debt  might  be  set  off  against  the  debt  formerly  beloi^ng 
to  the  partnership,  which  he  is  now  suing  for.     He  is  in  the  eye  of 
the  law,  to  all  purposes,  the  true  and  absolute  owner.     The  con- 
sequences of  these  original  rules  might  be  traced  into  their  various 
branches  and  results ;  but  it  is  useless  to  go  further  with  any  view 
to  this  case.     Thus  stood  the  law  at  and  before  the  act  of  1784. 
What  then  is  our  law  since  that  act  ?     The  same  as  before  except 
in  one  single  instance,  operated  by  the  word  heirs  used  in  the  clause 
we  are  investigating.   It  must  have  a  meaning  assigned  to  it.    Had 
it  not  been  for  the   proviso,  the  enacting  clause  to  which  it  is 
annexed  would  have   destroyed  the   survivorship  in  the  case  of 
partners,  and  would  have  introduced  all  the  mischiefs  and  confusion 
which  that  system  is  calculated  to  avoid.      It  was  necessary  to 
except  this  case  out  of  the  enacting  clause ;   that  was  the   mtfin 
object  of  the  proviso.     But  in  making  the  exception,  the  Legisla- 
ture thought  proper  to  save  to  the  heirs  at  law  such  part  of  the 
value  of  the  real  estate  vested  in  the  survivor  and  his  heirs,  which 
should  remain  unexhausted  by  the  payment  of  debts,  and  which 
should  be  a  part  of  the  share  of  his  testator  ;  and  therefore  inserted 
the  word  heirs  to  give  them  a  title  to  such  moneys.     This  is  not 
new  or  strange  in  law.     Does  not  Coke  say  if  A  make  a  feoffment 
in  fee  to  B,'  with  condition  to  be  void  if  B  pay  to  A  or  his  heirs 
such  a  sum,  and  then  A  die,  that  the  money  will  belong  to  his 
heirs  ?    Littleton,  §  339.     This  is  exactly  agreeable  to  the  general 
spirit  of  our  laws,  which  in  case  of  creditors  secures  to  the  heir 
the  real  estate  by  sacrifice  of  the  personal,  so  long  as  it  is  in  being. 
In  the  same  spirit,  the  word  heirs  is  here  introduced  to  save  the 
produce  of  the  real  estate  for  the  heir,  which  but  for  this  word 
would  go  to  the  executors  of  the  deceased  partner.     Sup- 
pose, however,  the  words  "  aU  such  part^  share^  *  and  sums     [98] 
of  money y**  refer  to  stock  composed  of  lands  and  person- 
alty as  well  as  money,  then  only  such  parts  of  them  as  remain 
unsold  and  unexhausted  by  the  payment  of  debts  will  be  devisable, 
and  go  pro  rata  to  the  representatives  of  tlie  deceased ;  that  is  to 
say,  the  realty  to  the  heirs,  and  the  personalty  to  the  executors. 


80  8  HAYWOOD.  [Knoxville, 


Foate  V,  State. 


The  property  in  the  survivor  remains  till  the  partnership  be  settled, 
and  all  sales  made  in  the  mean  time  are  valid.  In  like  manner  as 
an  executor,  who  is  vested  with  a  property  in  all  the  personalty  of 
his  testator,  can  sell,  at  his  will  and  pleasure,  by  virtue  thereof, 
absolutely  and  unconditionally;  whether  the  circumstances  of  his 
testator's  estate  call  for  it  or  not.  The  inevitable  conclusion  from 
these  premises  is  that  the  survivor  can  make  a  valid  sale  of  the  real 
estate  which  once  belonged  to  the  partnership,  and  that  in  the 
present  case  he  hath  conveyed  a  good  title  in  fee  to  the  whole  lot  in 
question  to  the  complainant. 

Bemumr  allowed^  and  the  biU  diimUsed. 

See  Piper  v.  Smiih,  I  Head,  93 ;  Sneed  ▼.  Hooper^  Cooke,  200 ;  Yeatman  v. 
Woods,  6  Yer.  20;  King's  Digest,  6572,  6590,  8919,  8921. 


Cathaeine  Foutb  V.  The  State  op  Tennessee. 

[^SaneHan  of  Solicitor' General  to  JBidictments. '^  Appeal  only  from  final 

Judgment] 

Per  Cubiam.  The  court  below  was  moved  to  quash  the  indict- 
ment for  not  having  a  prosecutor  indorsed  as  required  by  the  act 
of  1801,  ch.  80 ;  1803,  ch.  59,  and  refused  the  motion ;  the  now 
plaintiff  in  error,  being  the  person  indicted  in  the  court  below, 
appealed.  And  now  it  is  urged,  that  the  bill  of  indictment  was 
prepared  and  sent,  not  by  the  Attorney-General,  but  by  one  who 
signs  himself  John  WUhereony  acting  as  Solicitor^  Q-eneraL  We 
are  of  opinion,  unanimously,  that  no  indictment  ought  to  be  sent  to 

the  grand  jury  without  the  sanction  and  approbation  of  the 
[99]     *  Solicitor-General,  approved  by  his  signature  on  some  part 

of  the  bill.  He  is  to  judge  between  the  people  and  the 
government ;  he  is  to  be  the  safeguard  of  the  one  and  the  advocate 
tor  the  rights  of  the  other ;  he  ought  not  to  suffer  the  innocent  to 
be  oppressed  or  vexatiously  harassed,  any  more  than  those  who 
deserve  prosecution  to  escape  ;  he  is  to  pursue  guilt ;  he  is  to  pro- 
tect innocence  ;  he  is  to  judge  of  circumstances,  and,  according  to 
their  true  complexion,  to  combine  the  public  welfare  and  the  safety 
of  the  citizens,  preserving  both,  and  not  impairing  either.     He  is 
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to  decline  the  nse  of  individual  passions,  and  individual  malevolence, 
when  he  cannot  use  them  for  the  advantage  of  the  public  ;  he  is  to 
lay  hold  of  them  where  public  justice,  in  sound  discretion,  requires 
it.  Can  these  views  be  attained  by  leaving  prosecutions  to  every 
attorney  who  will  take  a  fee  to  prosecute  ?  Does  every  one  feel  the 
responsibility  imposed  by  the  oath  of  the  Solicitor-General ;  by  his 
selection  for  the  discharge  of  these  duties  ;  by  the  confidence  of  the 
public  reposed  in  him ;  by  a  consciousness  of  the  impartial  duties 
he  owes  to  society  and  his  country  ?  Is  every  one  actuated,  for  the 
Solicitor-Greneral,  with  the  proud  ambition  of  equaling  the  public 
expectation,  and  proving  to  his  country  that  they  have  not  been 
deceived  in  making  choice  of  him  ?  Is  every  one  in  his  behalf 
under  the  full  operation  of  those  thousand  feelings  excited  by  con- 
fidence in  his  integrity,  which  a  virtuous  mind  will  experience, 
which  nothing  but  experience  can  give  a  knowledge  of,  and  which 
cannot  be  adequately  represented  by  words  ?  The  designs  of  the 
Constitution  are  disappointed  by  suffering  the  interference  of  any 
other,  and,  therefore,  most  clearly  it  ought  not  to  be  allowed,  not 
excluding  those  temporary  officers  who  are  legally  appointed  by  the 
Governor  or  court  where  such  temporary  appointments  are  pro\'ided 
for  by  law.  But  this  cause  comes  to  us  by  appeal ;  that  is,  in  place 
of  a  writ  of  error.  This  court  is  to  proceed  upon  writs 
♦of  error;  the  term  refers  to  a  matter  supposed  to  be  known  [100] 
before  the  law  uses  it.  What  is  a  writ  of  error  ?  A  com- 
mission from  the  government  to  certain  judges  (2  Bac.  Ab.  by 
Wilson,  448),  enabling  them  to  revise  the  proceedings  of  an  inferior 
court.  The  words  of  this  commission  are,  Si  judicium  redditum  sit^ 
then,  &c.  2  Bac.  Ab.  by  Wilson,  452.  The  court,  then,  has  no 
power  to  act  unless  there  be  a  final  judgment  or  something  in  the 
nature  thereof;  for  until  final  judgment,  the  inferior  court  may 
correct  and  alter  the  mistakes  complained  of.  We  must  therefore 
decline  making  any  decision  upon  this  writ  of  error. 

See,  as  to  approval  and  signature  of  Attomey^GenercU,  Chappel  v.  State,  8 
Yer.  166;  Teas  v.  State,  7  Hum.  174;  Hiie  v.  State,  9  Yer.  198;  Staggs  v.  Staie, 
3  Hum.  372;  Bennett  v.  State,  Mar.  &  Yer.  733;  Bedford  v.  State,  2  Swan, 
72.  Aa  to  appeal,  Joslyn  v.  Sappington,  1  Tenn.  222;  State  v.  DUlon,  3  Hay. 
174;  Hammonds  r.  Kemer,  8  Hay.  145;  Evans  v.  Shields,  3  Head,  70;  Butcher 
▼.  Palmer,  4  Cold.  248;  Welch  v.  Marshall,  6  Yer.  455;  Carroll  v.  Caldwell, 
Mar.  &  Yer.  85;  FrankUn  t.  Franklin,  2  iiwan,  521 ;  GiU  v.  Creed,  3  Cold.  295; 
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Banks  v.  Walker,  Jacluon,  April  Term,  1867;  Crenshaw  y.  Walkins,  Jackson^ 
April  Term»  1867;  Bntce  ▼.  Bank  of  West  Tenn,,  Jackson,  Special  Nov.  Term, 
1867;  King's  Digest,  4873-79,  5593,  5631,  11,269,  11,270,  11,327,  11,328. 


Gould  v.  Hotle. 

[^Land  Law.  —  Occupancy.  —  Preemption,'] 

Per  Curiam.  Gould  claims  a  right  of  preemption  of  lands 
south  of  French  Broad  and  Holston,  under  John  Jackson  the  elder. 
The  caveator,  or  any  person  under  whom  he  claims,  had  not  pos- 
session on  the  6th  of  February,  1796 ;  but  John  Jackson,  junior, 
under  whom  the  caveatee  claims,  was  in  possession  of  the  land  in 
dispute  on  that  day.  John  Jackson,  senior,  and  John  Jackson, 
junor,  agreed  on  a  conditional  line,  which  includes  the  land  in 
dispute.  John  Jackson,  senior,  transferred  his  right  to  the  cavea- 
tor, of  and  in  the  lands  in  dispute  by  bill  of  sale.  The  conditional 
line  was  made  in  1795  or  1796.  John  Jackson,  senior,  had  a  tom- 
ahawk improvement,  or  some  chopping  done,  or  brush-heaps  made, 
and  he  lived  three  or  four  miles  distant  from  the  land  in  dispute. 
The  Indian  claim  to  these  lands  was  not  extinct  on  the  6th  day  of 

February,  1796,  or  at  the  time  said  line  was  made.  The 
[101]     court  gaye  judgment  for  the  defendant,  *  and  the  caveator 

appealed  to  this  court.  The  lands  south  of  French  Broad 
and  Holston  are  in  that  tract  of  country  which,  by  the  act  of  1783, 
ch.  2,  §  5,  is  reserved  for  the  Cherokee  Indians,  and  is  excepted 
from  entry  and  appropriation  by  that  act.  These  lands  were,  not- 
withstanding, settled  by  numbers  of  persons,  who  are  noticed  by 
the  act  of  1789,  ch.  1,  §  1,  paragraph  10 :  *^  This  act  shall  not 
prevent  the  people  residing  south  of  French  Broad,  between  the 
rivers  Tennessee  and  Big  Pigeon,  from  entering  their  preemption 
in  that  tract,  should  an  ofSce  be  opened  for  that  purpose,  under  an 
act  of  the  present  General  Assembly."  In  1791,  the  treaty  of 
Holston  extinguished  the  Indian  claim  to  all  those  lands  lying  east 
of  a  line  run  from  the  southern  boundary  of  this  State  north  to  a 
point,  from  which  a  line  is  to  be  extended  to  the  river  Clinch,  that 
shall  pass  the  Holston  at  a  ridge  which  divides  the  waters  running 
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into  Little  River  from  those  running  into  the  Tennessee.  The 
Gonstitation  of  this  State,  passed  the  6th  of  February,  1796,  notices 
them  again  in  §  81 :  *^  That  the  people  residing  south  of  French 
Broad  and  Holston  between  the  rivers  Tennessee  and  Big  Pigeon, 
are  entitled  to  the  right  of  preemption  and  occupancy  in  that  tract." 
Also,  they  are  noticed  in  a  schedule  annexed  to  the  Constitution,  § 
8,  which  qualifies  the  holders  of  lands  to  act  as  freeholders  in  all 
capacities  where  freeholders  are  requisite.  In  1798,  the  treaty  of 
Tellico  extinguished  the  Indian  claim  to  the  residue  of  this  tract, 
which  had  not  been  extinguished  by  the  treaty  of  1791.  In  1806, 
the  act  of  Congress  secured  to  the  people  residing  south  of  French 
Broad  and  Holston,  and  west  of  Big  Pigeon  River,  provided  for 
by  the  ^*  Constitution  of  the  State  of  Tennessee,  in  their  respective 
rights  of  occupancy  and  preemption,  and  shall  receive  titles  as  they 
may  respectively  claim,  including  their  improvements,  not  exceed- 
ing 640  acres  each,  nor  exceeding  the  quantities  they  have  here* 
tofore  claimed  respectively,  according  to  their  conditional 
*  lines,  where  such  have  been  established,  at  a  price  not  [102] 
less  than  one  dollar  per  acre."  In  the  year  1806,  an  o£Sce 
was  opened  for  the  appropriation  of  these  lands,  and  providing  for 
the  settlement  of  disputes  by  caveat.  The  Constitution  is  acknowl* 
edged  by  the  act  of  Congress  of  1806,  to  have  provided  for  residents 
on  this  tract  of  country.  It  is  at  least  ratified,  so  far  as  regards  this 
subject,  by  the  act  of  1806,  if  it  never  were  before.  This  is  well 
done  by  the  act  of  1806,  as  by  the  act  of  admission  of  this  State 
into  the  Union,  made  shortly  afler  the  establishment  of  the  Con- 
stitution ;  for  both  operate  by  way  of  retrospection,  confirming  the 
rights  secured,  as  from  the  date  of  the  Constitution.  Who  are 
entitled  under  the  Constitution  ?  All  those  residing  on  the  tract* 
To  a  right  of  preemption  of  what  ?  Of  lands  to  be  appropriated 
there,  on  such  terms  as  shall  afterwards  be  prescribed  by  law  ; 
which  it  was  then  expected  would,  at  some  future  time,  be  made 
by  Congress.  What  entitled  them  to  this  preemption  ?  Residence 
on  that  tract  of  country  when  the  Constitution  was  made ;  in  other 
words,  on  the  6th  of  February,  1796.  What  under  the  Constitu- 
tion entitled  to  a  right  of  occupancy  ?  Having  settled  upon  a  piece 
of  land,  and  being  settled  upon  it  on  that  day.  The  right  of  pre- 
emption and  occupancy  differed  in  this,  that  a  right  of  preemption 
respected  lands  to  be  identified  by  sucb  means  as  the  law  should 
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prescribe ;  occupancj  respected  lands  already  identified  by  possession 
and  residence  upon  them ;  all  were  entitled  for  their  usefulness  in 
opposing  a  barrier  to  the  Indians  in  difiicult  times.  Some  were 
still  further  &vored  with  the  right  to  appropriate  particular  spots, 
because  they  had  seated  themselves  upon  them,  and  rendered  them 
useful  by  preparation  for  the  production  of  food  and  sustenance  for 
the  population  of  the  country.  He  who  was  settled  in  a  particular 
spot  might  claim  it,  though  settled  there  for  a  time  in  defiance  of 

law.  He  was  forgiven  for  that  in  consideration  of  the  pro- 
[103]     tection  he  had  afibrded  to  the  interior.     They  *  had  all 

settled  against  law,  and  were  forgiven  for  it  by  the  law  of 
1789 ;  then  by  1796,  and  lastly  a  part  of  them  by  1806,  having 
acted  in  contravention  to  the  last  treaty  and  laws  of  Congress 
before  that  period.  It  will  not  do,  in  endeavoring  to  get  a  view  of 
the  spirit  of  these  laws,  to  consider  their,  acts  done  against  law,  as 
being  at  this  time  remembered.  They  are  all  amnestised,  covered 
with  the  mantle  of  oblivion.  He  who  was  an  occupant  had  a  right  to 
appropriate,  agreeably  to  the  rules  of  the  land  office,  as  far  as  to  his 
conditional  lines,  but  not  into  an  adjacent  tract,  beyond  the  bounds 
of  his  occupancy.  He  was  not  entitled  to  an  occupancy  and  pre- 
emption and  to  a  residence  right  and  preemption  both.*  He  could 
contract  with  the  owner  of  a  residence  right  and  preemption  not  to 
go  beyond  certain  limits,  and  to  leave  all  beyond  them  for  the  appro- 
priation of  the  latter.  What  shall  be  an  improvement  which  entitles 
to  a  right  of  occupancy,  is  referred  by  act  of  1806,  ch.  10,  to  the  law 
of  North  Carolina,  which  is  stated  in  1778,  ch.  6,  §  3.  That  requires 
that  a  house  shall  have  been  erected,  or  that  he  shall  have  cleared, 
inclosed,  or  cultivated  a  part  thereof.  Agreements  are,  by  the  laws 
of  North  Carolina,  to  be  made  by  the  courts  the  foundation  of  their 
judgment  (1779,  ch.  4,  §  5)  in  caveat  causes.  The  court  may,  on 
the  trial  of  a  caveat^  so  far  equitise  as  upon  equitable  matter  suffi- 
ciently established  to  give  the  same  judgment  in  efiect,  as  a  court  of 
equity  would  give  in  the  like  case.  Would  it  be  equitable,  then,  to 
restrain  the  occupant  from  extending  his  claim,  by  reason  of  his  con- 
tract not  to  do  so  ?  He  says  to  the  preemptioner  by  residence,  if  you 
will  agree  to  let  me  come  to  this  line,  without  objection,  let  the 
Legislature  hereafter  allow  me  640  acres  or  less,  or  you  640  acres 
or  less, —  no  matter  what  quantities, —  I  will  agree  also  on  my  part 
not  to  go  further.    We  will  mutually  be  bound  not  to  give  disturb- 
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ance  to  each  other.  The  preemptioner  does  much  for  the 
occupant  by  entering  into  this  agreement.  *  He  withdraws  [104] 
anj  question  as  to  the  correct  origination  of  the  occupant 
claim.  He  relieves  him  from  th^  dread  of  the  objection  of  having 
been  in  possession  in  violation  of  a  law  of  the  United  States.  In  that 
view,  the  r^ht  of  the  preemptioner,  at  the  time  of  the  agreement, 
might  be  supposed  better  than  his.  He  is  secured  by  the  agreement, 
and  when  the  law  of  1806  comes  (ch.  2),  and  speaks  of  occupancy 
or  preemption,  and  legalizes  his  claim,  shall  he  then  be  permitted  to 
forget  the  comfort  he  derived  from  the  bargain,  in  the  time  of  his 
infirmity,  and  to  abandon  it  ?  No,  not  so.  He  is  bound  upon  the 
very  same  principle  as  that  which  was  adopted  and  acted  upon  by 
the  court  in  the  case  cited  from  Newland,  109.  Gould,  therefore, 
standing  in  the  place  of  John  Jackson,  senior,  ought,  as  against  the 
caveatee,  to  be  deemed  entitled  to  a  grant  for  all  the  lands  in  con- 
troversy which  are  not  included  in  the  conditional  line^  in  the  occu- 
pancy of  the  caveatee.  But  can  the  caveator  aver,  that  he  is  entitled 
to  a  grant  for  the  lands  in  controversy  within  the  survey,  and  not 
within  the  conditional  lines  of  the  caveatee  ?  He  has  not  made  an 
entry,  nor  included  the  lauds  he  claims  in  a  survey.  The  original 
notion  was,  that  upon  the  decision  of  a  oaveat  he  is  entitled  to  all  the 
caveatee  has  done  by  way  of  preparation  for  the  emanation  of  a  grant. 
He  is  entitled  to  the  entry,  if  the  caveatee  has  made  one,  and  to  a 
survey,  if  he  has  made  one,  of  the  land  in  dispute.  Other  requi^ 
sites  he  must  perform  himself.  The  caveator's  part  of  the  survey 
ought  to  be  so  described  in  the  eaveat  and  judgment  of  the  court  as 
to  be  distinguishable  from  other  parts  of  the  survey.  See  1777, 
ch.  1,  §  6.  It  is  no  solid  objection,  we  believe,  at  this  day,  that  the 
caveator  had  not  caused  this  land  to  be  surveyed.  He  was  pre- 
vented, perhaps,  by  the  survey  of  the  caveatee. 

Judgment  for  the  caveator  as  to  all  the  lands  not  within  the  oc- 
cupancy of  the  caveatee,  as  described  and  limited  by  his 
conditional  lines ;  but  within  his  *  survey  complained  against     [105] 
by  the  caveator  in  his  caveat. 

See,  as  to  eaveat,  Peck  t.  Edington,  2  Tenii.  381 ;  Huffaker  v.  Green,  4  Haj. 
51 ;  King's  Digest,  7848,  7871. 
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Barclay  McGee  v.  Edward  Lynch. 
[^Indorsement  of  UnnegotiahU  Paper.  —  &attUe  of  Frauds.'] 

Per  Curiam.  Lackey  gave  a  bond  to  McGee  for  a  horse  and 
money,  the  horse  to  be  delivered  five  days  after ;  the  money  to  be 
paid  in  nine  months.  The  note  was  dated  the  6th  of  September, 
1804 ;  McGee  assigned  it  to  Thomas  Berry  the  26th  of  March, 
1806 ;  Berry  assigned  to  Lynch  the  15th  of  July,  1805 ;  Lynch  ap- 
plied to  McGee  for  the  money  the  17th  of  July,  1805,  who  re- 
quested the  plaintiff  to  sue  Lackey,  and  promised  that  he  would 
show  property  of  Lackey  sufficient  to  satisfy  the  judgment  if  it 
should  be  obtained,  or  that  he  would  pay  the  same.  The  same  day 
Lynch  sued  Lackey,  and  obtained  judgment  in  May,  1806,  and  the 
defendant  did  not  show  the  property  nor  pay,  &c. ;  verdict  for  the 
plaintiff,  and  judgment.  Lackey  had  nothing  to  pay  with.  After 
judgment  against  Lackey,  several  hundred  dollars  were  made  out  of 
his  property,  by  executions  for  the  satisfaction  of  debts  due  to 
creditors.  Lackey,  Berry,  and  McGee,  all  lived  in  Maryville,  or 
the  vicinity  thereof.  The  court  refused  to  instruct  the  jury  that 
the  promise  of  McGee  was  within  the  statute  of  frauds  and  per- 
juries, and  also  refused  to  instruct  them  that  a  special  request  was 
needful  to  be  made  by  the  plaintiff  to  McGee  to  show  the  property. 
The  court  instructed  them  that  McG^e's  promise,  together  with  his 
assignment,  rendered  him  liable  to  the  amount  of  the  covenant  and 
the  costs  of  suit    Judgment  for  the  plaintiff,  upon  which  errors 

were  assigned. 
[106]  *  The  first  count  is,  that  McGee  became  liable  by  Lack- 
ey's failure  to  pay.  The  second  count  was  for  money  had 
and  received  to  the  use  of  the  plaintiff,  Ljmch.  The  first  count 
cannot  be  supported ;  there  is  no  privity  between  Lynch  and 
McGee,  whence  it  could  be  implied  that  such  a  promise  was  made. 
A  promise  or  agreement  between  Berry  and  McGree,  is  not  by  any 
law  assignable  to  Lynch.  Upon  the  first  count,  then,  is  McGee 
liable  to  Lynch  by  virtue  of  the  assignment  to  Berry  ?  The  as- 
signee of  an  nnnegotiable  instrument,  as  this  is,  may  sue  the  obli- 
gor in  the  name  of  the  obligee ;  that  is  the  effect  of  the  assign- 
ment.   A  court  of  law  would  hinder  the  obligee  from  releasing  the 
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debt  or  receiving  the  money  or  horse ;  it  would  consider  the  debt 
as  belonging  to  the  assignee,  and  would  set  off  a  debt  due  from  the 
assignee  to  the  obligor.  The  word  as9ign  implies  an  agreement  or 
covenant,  if  the  assignment  be  under  seal,  that  the  assignee  shall  be 
permitted  to  receive  the  money,  and  that  the  obligee  will  not,  by 
any  act  of  his,  defeat  him.  It  raises  a  promise  or  agreement  be- 
tween the  assignor  and  assignee,  unless  it  appear  the  assignee  gave 
for  it  a  sum  inferior  in  value  to  the  money  and  property  called  for 
in  the  bond,  that  if  the  money,  by  using  proper  diligence,  could 
not  be  got  from  the  obligor,  then  the  assignor  would  pay  it  to  the 
assignee.  It  is  not  believed,  though  so  intimated  in  8  Cranch,  311, 
816,  319,  that  the  assignee  can  in  equity  sue  him  who  indorsed  to 
his  assignor,  there  being  no  agreement  between  them,  either  express 
or  implied.  Upon  what  principle  can  it  be  done  ?  3  T.  757.  If 
indeed  he  could,  then  it  would  be  perceived  that  there  was  a  moral 
obligation  which  could  be  made  the  foundation  of  a  promise  binding 
in  law.  What  is  an  assignment  by  the  indorser  to  the  assignor  ? 
The  very  same  engagement  that  is  between  the  assignor  and  assignee. 
And  is  that  agreement  or  promise  implied,  passed  to  the 
assignee  with  the  original  covenant  ?  It  is  not.  In  *  the  [107] 
case  of  a  negotiable  paper,  every  indorsement  is  an  under- 
taking to  pay  to  the  ultimate  indorsee  upon  certain  conditions, 
which  by  the  law  merchant  are  transferred  to  him.  Not  so  where 
the  law  merchant  does  not  apply.  It  seems  to  follow  that  the 
assignee.  Lynch,  cannot  sue  McGee  upon  the  assignment  made  by 
him  to  Berry.  Lynch,  however,  has  sued  him  upon  an  express 
promise  to  show  property  or  pay,  if  he.  Lynch,  would  sue  Lackey, 
which  he  did  and  obtained  judgment,  &c.  If  a  man  supposing 
himself  bound,  when  he  is  not,  promise  to  pay,  or  do  any  other  act, 
he  shall  not  be  bound.  3  T.  767  ;  6  Bur.  2670  ;  7  T.  712.  Here 
it  18  said  he  induced  Lynch  to  sue  Lackey,  which  before  the  de- 
fendant's promise  he  would  not  have  done.  And  it  is  true,  that  a 
loss  sustained  by  the  promisee  to  obtain  the  benefit  of  the  promise 
made  by  the  promiser,  is  a  sufficient  consideration.  A  promise 
9imply  to  pay  when  he  is  not  liable,  is  not  obligatory,  because,  say 
the  books,  it  is  nudum  pactum.  Is  it  not  equally  ineffectual,  if  not 
simple,  but  conditional  —  Do  this,  and  then  I  will  pay ;  especially 
if  he  believed  that  upon  doing  that  thing,  he,  the  promiser,  was 
liable  without  any  promise  ?    He  acts  wholly  under  a  mistake.     He 


88  8  HAYWOOD.  [Knoxville. 

McGee  v.  Lynch. 

is  misinformed  of  his  rights.  His  promise  is  upon  an  understood 
condition  of  his  own  liability,  which  makes  it  of  no  effect  if  the 
condition  do  not  exist  or  be  not  performed.  But  it  may  be  said, 
here  is  not  simplj  a  promise  to  pay,  upon  a  supposed  liability  which 
does  not  exist,  but  that  the  promise  is  to  take  effect  after  something 
to  be  done  on  the  part  of  the  promisee ;  he  is  to  sue  Lackey,  &c. 
The  promise  in  this  respect  is  equally  caused  by  the  mistake  of  the 
promiser  as  the  simple  promise  to  pay ;  the  supposed  liability  of  the 
promisor  is  the  foundation  and  cause  of  it.  If  it  be  true  that  the 
failure  of  an  understood  condition  will  take  from  the  promise  its 

obligatory  force,  that  may  equally  take  place  on  a  supposed 
[108]     state  of  the  law  as  on  a  supposed  state  of  *  the  facts.     As 

was  the  case  where  a  school-master  was  applied  to  and  said 
that  land  could  never  ascend,  and  therefore,  on  the  death  of  a 
brother,  decided  in  favor  of  the  younger  of  two  surviving  brothers. 
For  this  mistake  a  deed  executed  by  the  elder  to  the  younger  was 
set  aside.  Newland,  432.  It  may  be  supposed  that  McGee  was 
under  a  moral  obligation,  if  not  a  legal  one ;  that  Lynch  might  sue 
Berry,  and  then  Berry  might  sue  McGee  and  recover.  That  re- 
course would  depend  on  circumstances.  At  all  events.  Berry  must 
first  have  paid.  Berry,  if  any  loss  were  sustained  by  keeping  back 
the  bond,  which  might  have  been  avoided  by  a  timely  return  of  it, 
would  not  be  allowed  to  recover  against  his  immediate  assignor. 
If  the  consideration  given  by  Berry  were  so  trifling  as  to  show  the 
bond  was  taken  without  recourse,  the  jury,  under  the  influence  of 
that  consideration,  might  find  the  fact.  The  moral  obligation  there- 
fore is  not  apparent,  and  cannot  be  taken  on  a  view  of  this  case  to 
have  existed.  Judgment  of  the  Circuit  Court  reversed. 

KoTB.  As  to  the^  effect  of  indorsement  of  unnegotiabte  paper,  this  case  is 
overruled  by  Simpson  ▼.  Moulden,  8  Cold.  439  ;  Moore  v.  Weir,  S  Sneed,  46; 
Kirkpatrick  t.  McCullough,  8  Hum.  171 ;  Whiteman  v.  Childress,  6  Hum.  309 1 
Lawrence  v.  Dougherty,  6  Yer.  485. 

See,  as  to  the  term,  **  assign,"  Lawrence  v.  Dougherty,  5  Yer.  485  ;  King's 
Digest,  702,  708,  1282,  11,078. 
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ARCHIBALD  ROANE,   ) 
ROBERT  WHYTE,  >-Judoeb. 

JOHN  HAYWOOD,        ) 

Irens  Stephbnson,  bt  her  next  Friend,  John  Ervinb,  v.  Wil- 
son Tandlb,  John  Carr,  James  Turpin,  Jesse  Turpin, 
AND  Francis  Marshall. 

\Equitahls  Convertian,  —  TrutU  on  (hniract  of  Saile.  —  FaHart  of  Con- 

nderation.  —  SetUement  hy  Admintttrators.'] 

Per  Curiam.  The  bill  states  that  about  the  11th  of  November, 
in  the  year  of  our  Lord  1805/ James  and  Jesse  Turpin,  of  Stuart 
County,  being  entitled  by  their  father's  entiy  to  440  acres  of  land, 
part  of  a  tract  of  640  acres,  lying  partly  in  Smith  County,  to  wit, 
285  acres,  agreed,  by  writing  under  their  hands,  *^  to  sell  to  William 
Stephenson  a  certain  piece  of  land,  or  land  warrant,  containing  640 
acres,  and  bind  themselves  in  the  sum  of  $150  to  convey  the  right 
to  the  said  William  Stephenson,  which  they  have  from  their  father ; 
but  if  said  land  is  not  appropriated  on  the  waters  of  Goose  Creek, 
then  only  bound  to  convey  the  right  to  the  warrant ;  the  Idcater's 
part,  220  acres,  reserved  to  King  Carr,  if  land  on  Goose  Creek  be 
obtained  ;  if  one  half  only  be  obtained  on  Goose  Creek,  then  King 
Carr  to  have  one  third  of  it  ;  to  make  a  special  deed  from  them 
and  their  heirs  when  the  patent  comes  forward."  That  the  consider- 
ation of  $150  was  paid.  William  Stephenson  died  in  September, 
1806,  leaving  the  plaintiff,  Irene,  his  heir  at  law,  before  the  patent 
for  said  land  came  forward  to  said  Jesse  and  James.  That 
the  defendants  Esther  and  Wilson  Yandle  *  administered  [110] 
about  the  month  of  December,  1806.  But  though  the 
administrators  were  not  entitled  to  said  agreement  between  William 
Stephenson  and  Jesse  and  James  Turpin,  which  belonged  to  the 
plaintiff  Irene,  as  heir  at  law  of  William  Stephenson,  yet  the  said 
Yandle,  who  exclusively  took   the  management  of   said  estate, 
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brought  an  action  in  the  name  of  the  said  Esther,  as  administratrix, 
against  the  said  Jesse  and  James  Tarpin,  and  recovered  judgment 
thereon  for  the  sum  of  $1,890,  and  caused  execution  thereon  to  be 
levied  on  the  155  acres  in  Smith  County,  which  said  Esther  pur- 
chased at  $510 ;  and  afterwards  an  execution  was  issued  against  the 
part  of  the  land  lying  in  Sumner  County,  and  370  acres  thereof 
were  sold  to  Wilson  Yandle  for  $35  ;  and  it  being  discovered  that  a 
balance  of  said  land  remained  unsold,  another  execution  issued,  and 
was  levied  thereon,  being  114  acres,  and  sold  also  to  Wilson  Yandle 
for  $10.  The  bill  further  states  that  one  James  Ogilvie  obtained 
judgment  against  the  said  administrators,  who  had  in  their  hands, 
that  is  to  say,  in  the  hands  of  the  said  Yandle,  assets  more  than 
sufficient  to  satisfy  the  same,  at  the  instance  of  the  said  Yandle, 
which  recovery  was  so  managed  that  the  plea  of  fully  adminis- 
tered was  found  in  favor  of  said  Yandle,  who  had  all  the  assets ; 
and  against  the  said  Esther,  who  never  had  any  of  them.  And  it 
was  procured  by  the  said  Yandle  that  an  execution  upon  said  judg- 
ment, at  the  instance  of  said  Ogilvie,  issued  for  the  sum  of  $325, 
to  be  levied  of  the  goods  and  chattels  of  the  intestate  in  the  hands 
of  the  said  Esther,  if  to  be  found,  but  if  not,  of  the  proper  estate 
of  the  said  Esther,  which  writ  was  levied  on  the  155  acres  pur^ 
chased  by  said  Esther  as  aforesaid,  and  the  same  was  sold  to  the 
defendant,  John  Carr,  for  $81,  or  thereabouts ;  the  said  Carr  and 
Yandle  having,  before  this  sale,  purchased  the  interest  in  the  said 
judgment  and  execution,  from  the  said  Ogilvie.  The  bill 
[111]  further  states  that  Yandle  and  Carr,  who  had  *  become  in- 
terested therein,  sold  255  acres,  part  of  the  370,  by  their 
joint  deed,  to  the  defendant,  Francis  Marshall,  for  the  sum  of  $765. 
The  answer  of  Yandle  admits  the  entry  of  the  Turpins,  the  agree- 
ment by  Jesse,  in  the  name  of  himself  and  James,  with  William 
Stephenson  ;  answers  the  amount  of  the  debts  due  the  estate  of 
William,  his  intestate,  and  the  account  of  sales  to  be  $493  ;  says  that 
an  entry  of  William's  for  228  acres,  and  a  grant  to  Berry  for  400, 
previous  to  the  date  of  Turpin's  entry,  covered  nearly  500  acres  of 
Turpin's  claim  ;  admits  an  agreement  with  Esther  Stephenson,  the 
administratrix,  that  she  should  take  out  an  attachment  in  her  ovm 
name,  upon  the  agreement  between  William  Stephenson  and  the 
Turpins,  and  that  she  should  make  the  oath  of  the  value,  because 
she  deemed  the  same  more  valuable  than  he  did,  and  that  judgment 
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was  recovered  thereon  to  the  amount  of  $1,890  and  costs ;  and  the 
Tnrpin  land  sold  thereon,  165  acres  in  Smith  County  to  Esther 
Stephenson  for  1610,  paid  by  a  credit  on  the  judgment,  and  the 
balance  of  said  land  in  Sumner,  870  acres,  to  himself,  for  $85,  and 
114  acres  also  to  himself  for  $10.    He  admits,  also,  the  suit  brought 
by  Ogilvie  and  judgment  recovered  in  the  sum  of  $826,  and  the 
claim  of  the  said  Esther  to  the  said  165  acres  sold  thereby  to  the 
defendant  for  $81.64.     James  Turpin  in  his  answer,  denies  the  en- 
tering into  the  articles  of  agreement  with  William  Stephenson,  or 
authorizing  any  other  person  to  do  so ;  says  he  received  no  part  of 
the  consideration ;  admits  the  entry  and  grant  in  favor  of  himself 
and  his  brother  Jesse.     The  answer  of  Jesse  Turpin  admits  the 
entry  made  in  the  name  of  himself  and  James,  the  16th  of  June, 
1800,  and  the  issuing  of  the  grant  thereon  on  the  24th  of  August, 
1808,  and   admits  the  execution  of  the  agreement  with  William 
Stephenson,  the  11th  of  November,  1805,  in  his  own  name 
and  the  name  of  his  brother  James,  said  James  *  not  being     [112] 
present;   that  he   received  for   said  agreement  a  horse, 
estimated  at  $125,  and  a  note  for  $50,  to  be  paid  the  25th  of 
December  then  next  ensuing;  that  said  horse  was  warranted  to 
be  soand,  but  in  fiict  was  unsound,  being  then  diseased  with  the 
yellow  water,  of  which  he  died  in  48  hours  after  he  received  him  ; 
says  he  left  the  note  of  $50  with  one  William  Dorris  to  receive  the 
money  from  Stephenson,  but  that  the  same  had  not  been  paid ;  that 
he  does  not  consider  himself  bound  to  convey  the  said  land  until  he 
receive  the  value  of  said  horse.     He  admits  the  recovery  against 
him  for  $1,890,  and  says  that  all  his  property  was  sold  under  the 
same,  and  that  he  hath,  with  his  brother  James,  conveyed  to  King 
Carr  220  acres,  the  locator's  part.     The  answer  of  John  Carr  ad- 
mits the  issuing  of  the  grant  to  the  Turpins,  24th  of  August,  1808  ; 
and  that  by  order  of  Yandle  to  the  sheriff  of  Sumner,  370  acres  of 
the  Turpin  claim  were  conveyed  to  him  ;  and  that  with  Yandle  he 
conveyed  255  acres  thereof  to  Marshall  for  $765 ;  that  the  155 
acres  of  the  Turpin  claim  in  Smith  County  were  sold  to  him  as 
purchaser  at  sheriff's  sale,  under  the  judgment  of  Ogilvie,  of  the 
right  of  Esther  Stephenson  to  the  same,  for  the  sum  of  $81,  and  that 
he  has  gotten  a  deed  for  the  same.   The  answer  also  sets  up  another 
title  to  part  of  the  Turpin  land  under  Berry  and  Williams.     The 
answer  of  Marshall  admits  the  purchase  of  225  acres,  but  says  he  is 
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a  purchaser  for  a  valuable  consideration  without  notice.  It  appeared 
from  the  testimony  in  this  case,  that  the  contract  between  William 
Stephenson  and  Jesse  Turpin  took  place  at  the  house  of  William 
Donelson,  to  whicl^  place  thej  came  for  the  purpose  of  trading ; 
that  Turpin  was  advised  to  sell,  as  the  price  was  enough  for  the 
warrant,  and  the  obtaining  the  land  was  doubtful  from  the  claims  of 
Williams  and  Beny ;  that  Jesse  Turpin  got  a  horse  worth  $80 
or  9100  and  Stephenson's  note  for  $50  ;  which  note,  from 
[118]  *  the  deposition  of  William  Dorris,  was  to  be  paid  by  Ste- 
phenson when  the  title  was  made  by  Turpin.  On  this  the 
recovery  by  the  plaintiff  was  resisted  by  the  defendant's  counsel  on 
the  following  grounds:  first,  that  there  was  no  consideration  to 
the  Turpins  for  this  agreement ;  secondly,  that  if  there  was  a  con- 
sideration, yet  the  agreement  belonged  to  the  personal  representa- 
tive ;  thirdly,  that  James  Turpin  was  not  bound,*  not  having  exe- 
cuted it.  As  to  the  first  ground,  that  there  is  no  consideration,  here 
a  horse  is  delivered  and  a  note  for  $50 ;  but,  say  they,  the  horse  was 
distempered,  and  died  in  a  few  days  in  consequence  thereof;  and 
this  was  known  to  Stephenson  at  the  time  of  transferring  him,  and 
so  amounted  to  a  fraud.  The  testimony  that  the  horse  was  sick 
coming  to  Donelson's  from  having  eaten  too  much  com,  as  Ste- 
phenson said,  and  his  having  died  soon  after,  is  not  evidence  of  a 
distemper  or  unsoundness,  for  it  is  often  found  that  horses  die  from 
repletion  or  eating  too  much.  It  is  true,  the  alternative  much  dP- 
tener  takes  place,  that  they  recover  from  this  indisposition.  It  never 
has,  as  far  as  X  have  been  able  to  learn,  been  understood  that  a 
horse  thus  affected  has  been  considered  in  such  a  state  of  unsound- 
ness, even  if  death  ensues,  as  to  taint  the  seller  with  fraud.  The 
idea  accompanying  distemper  or  unsoundness,  amounting  to  fraud, 
is  such  an  afiection  as,  if  it  does  not  take  life,  at  least  diminishes  the 
value,  presupposes  a  disease  of  some  standing,  and  a  knowledge  by 
the  vendor  of  these  circumstances  and  their  consequences.  Do  the 
proofs  in  this  cause  show  the  one  or  the  other?  It  is  believed  they 
do  not.  What  are  they  ?  About  a  month  or  six  weeks  before  the 
transfer,  William  Stephenson  purchased  the  horse  from  Ogilvie, 
for  a  sound  price,  to  meet  this  case.  He  was  then  well,  and 
so  remained  until  the  journey  to  Donelson's,  and  at  some  point 
in  the  journey  we  find  him  first  indisposed.  If  he  had  been  so 
before  this  time,  is  it  not  probable  it  would  have  been  discovered, 
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*  and  would  have  been  shown  here  to  have  been  the  case  ?     [114] 
I  think  it  is  probable,  from  a  view  of  the  industry  used  in 
this  case.     Another  circumstance  repelling  the  suggestion  of  fraud 
by  William  Stephenson  in  this  case,  is  an  absence  of  those  circum- 
stances usually^  concomitant  therewith,  as  denial  of  facts,  evasive 
conduct,  shuffling  pretenses,  and  the  presence  of  the  reverse,  open 
and  ingenuous  conduct.     The  conduct  of  Jesse  Tnrpin,  after  this 
unfortunate  event,  may  be  called  in  to  illustrate  the  character  of 
this  transaction.     Does  he  come  into  the  neighborhood  of  William 
Stephenson  and  inquire  about  the  present  distemper  ?    Does  he  take 
the  necessary  steps  to  discover  the  facts,  and  to  establish  what  is 
alleged  to  be  a  fraud?     No.     Does  he  any  equivalent  act  what- 
ever, indicative  of  a  belief  of  a  fraud  ?    No.    His  saying  he  was 
cheated  may  be  well  accounted  for,  on  the  principle  of  recent  loss 
and  disappointed  hopes,  which  a  short  time  and  cool  moments  soon 
rectified.     If  there  was  then  no  fraud  in  this  case,  the  failure  of  a 
part,  though  the  greatest  part,  of  the  consideration,  occasioned  by 
a  subsequent  contingent  event,  to  which  the  case  was  from  its  na- 
ture subject,  is  not  regarded  by  equity  as  a  reason  for  not  enforcing 
the  agreement.    Newland,  82.   Besides,  the  failure  for  a  part  of  the 
consideration,  entering  not  into  the  essence  of  the  contract,  lies  in 
compensation.     That  it  was  of  this  kind  plainly  appears  from  the 
nature  of  the  contract  itself,  as  proved    by  William  Donelson's 
deposition.    No  particular  circumstance  seems  to  have  been  aimed 
at,  as  being  peculiarly  within  the  view  of  the  party,  the  non-exist- 
ence of  which  would  have  forbidden  his  assent,     ft  is  the  common 
case  of  a  quantum  of  price,  or  failure  of  part  performance,  which 
lies  in  compensation.    The  second  point  is,  though  there  was  a  con- 
sideration, yet  the  agreement  belonged  to  the  personal  representa- 
tive.    A  covenant  by  Jesse  Turpin  to  convey  his  father's 
land,  of  640  acres,  reserving  *  the  locator's  part,  if  appro-     [115] 
priated  on  Goose  Creek ;  if  not,  then  the  warrant  to  con- 
vey by  special  deed  when  the  grant  came  forward.   After  a  contract 
has  been  entered  into,  the  vendor  from  that  time  is  considered  in 
equity  to  be  trustee  for  the  purchaser ;  and  the  vendee,  as  to  the 
equivalent  he  is  to  give  for  the  thing  purchased  a  trustee ;  for  the 
seller ;  in  consequence  of  this  rule,  if  real  estate  be  the  subject  of 
agreement,  the  land  contracted  to  be  purchased  will,  upon  the  death 
of  either  of  the  parties  to  the  contract,  belong  to  the  same  persons 
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who  woald  have  been  entitled  to  it  had  a  conveyance  of  the  estate 
been  executed.  Therefore,  upon  the  death  of  the  vendor  before 
the  execution  of  the  conveyance,  although  the  legal  estate  in  the 
land  agreed  to  be  sold  devolves  upon  his  heir,  yet  his  executor  or 
administrator  will  be  entitled  to  receive  the  purchase  money.  So, 
upon  the  death  of  the  vendee,  his  equitable  interest  in  the  land  will 
descend  to  his  heir,  or  will  pass  by  his  will  under  general  words  de- 
scriptive of  real  estate.  Newland,  43.  This  doctrine  results  from 
a  well  known  rule  in  equity,  that  what  is  agreed  to  be  done^  i% 
earmdered  at  done.  Thus,  money  agreed  to  be  laid  out  in  land  is 
considered  as  land,  and  land  agreed  to  be  turned  into  money  is 
considered  as  money ;  for  the  nature  of  the  thing  is  changed  by 
the  agreement,  of  which  it  is  the  business  of  a  court  of  equity  to 
enforce  the  execution.  Newland,  45.  Hence  it  follows,  that  in  the 
agreement  between  William  Stephenson  and  Jesse  Turpin,  the 
latter  became  a  trustee  for  the  former,  and  the  land  in  equity  be- 
came his  land,  and  upon  his  death  descended  to  his  heir  the  complain- 
ant. Dig.  Ch.  Cas.  251 ;  Newland,  25,  22.  It  is  conceived  that 
the  cases  from  Toller,  Ba.  Ab.  and  Com.  Digest,  respecting  a 
breach  of  covenant  before  or  after  the  testator's  death,  which  have 
been  cited  as  well  on  the  one  side  as  on  the  other,  are  illustrative 

of  the  present  point.  They  go  to  show  to  whom  damages 
[116]     belong  when  damages  are  *  incurred ;  and  when  they  are, 

the  remedy  given  by  suing ;  and  it  is  immaterial  whether 
the  examples  adduced  are  these  wherein  the  damages  are  given  to 
the  executor  or  to  the  heir.  They  both  establish  the  same  prin- 
ciple. To  take  one  case  for  an  example.  If  a  man  covenants  with 
a  bishop  and  his  successors  to  repair  a  rectory  demised,  the  grantee 
of  the  bishop  may  have  covenant  for  breach  in  his  lifetime,  says  the 
case.  Why  ?  Because  the  injury  is  done  to  the  bishop'«  possession. 
It  follows,  that  if  the  breach  had  happened  after  his  death,  then  the 
successor  would  have  had  covenant  for  the  breach.  Why  ?  Be- 
cause the  injury  was  done  to  the  successor.  The  principle  of  these 
rules  is,  that  he  who  has  the  right  shall  have  the  remedy  ;  he  who 
receives  the  injury  shall  have  the  recompense.  And  as  for  any 
application  that  can  be  made,  it  operates  in  favor  of  the  complain- 
ant. Who  had  the  right  to  the  land  by  and  under  the  agreement  ? 
The  complainant.  Who  would  have  been  most  injured  upon  a 
breach?    The  complainant.     She  is  then  entitled  to  what?    To 
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damages ;   to  something  superior  to  damages,  to  the  land  itself; 
and  to  this  agreementy*  the  evidence  of  her  right,  the  muniment  of 

•  her  inheritance,  she  is  entitled  also,  and  the  administrator  is  not, 
nor  ever  was.  But  the  administrator,  by  his  counsel,  contends  that, 
having  got  this  instrument,  though  improperly,  and  having  used  it, 
though  improperly,  he  is  justifiable  on  this  ground :  that,  as  by  the 
law  the  real  as  well  as  personal  estate  is  liable  for  the  payment  of 
the  debts  of  the  intestate,  her  ancestor,  and,  as  in  the  present  case, 
the  personal  estate  was  insufficient  for  the  payment  of  the  debts, 
and  the  real  estate  must  have  contributed  to  this  payment,  and  then 
only  was  she  entitled  to  the  surplus  if  any,  it  matters  not  in  this 
instance.  To  this  the  answer  is,  lex  non  ita  scripta  est;  and  that  it 
ought  not  to  be  so,  this  case  furnishes  a  cogent  example.  It  seems 
to  be  well  settled,  that  the  inheritance  of  the  heir,  or,  in 
other  *  words,  the  lands  of  a  minor,  shall  not  be  affected     [117] 

-  and  bound,  without  an  opportunity  of  defense ;  that  he 
shall  have  notice  of  the  claim,  and  the  power  given  him  of  contest- 
ing it,  before  his  lands  shall  be  charged  thereby.  The  law,  there^ 
fore,  disallows  of  any  and  all  proceedings  that  deprive  him  of  this 
notice,  that  rob  him  of  this  defense.  1  Haywood,  71.  It  will  not 
even  intrust  his  interest  to  the  care  of  those  who  may  be  presumed 
to  be  favorable,  and  embarked  in  the  same  interests,  to  wit,  the  pro- 
tection of  the  personal  property.  It  will  not  permit  the  establish- 
ment of  a  claim  against  the  personal  representative,  the  executor, 
by  judgment,  even  to  affect  his  inheritance,  without  a  further  pro- 
ceeding against  himself.  See  the  act  of  1784,  ch.  11,  which  shows 
tbat  in  all  cases  of  judgments  against  executors  or  administrators, 
although  these  by  the  justice  of  the  demand  may  be  established, 
and  upon  the  issues  found  respecting  the  assets,  it  must  be  satisfied 
out  of  the  real  estate  in  the  hands  of  the  heir ;  yet  an  opportunity 
is  given,  before  he  is  charged,  by  having  a  scire  facias  served  on 
him  (§  2)  ;  and  when  the  heir  is  a  minor,  by  having  the  scire  facias 
served  on  the  guardian ;  and  when  there  is  no  guardian,  the  court 
shall  appoint  one  to  defend  the  suit  for  the  infant.  And  by  the  act 
of  1789,  ch.  89,  in  cases  where  the  heir  is  liable  to  the  debts  of  theix 
ancestor,  without  the  intervention  of  the  executor  or  administrator, 
by  virtue  of  land  descended  to  him,  yet  where  such  heir  is  a  mi- 
nor, and  having  a  guardian,  the  leading  process  shall  be  served  on 
snch  guardian ;  and  when  a  minor  shall  have  no  guardian,  then  the 


96  8  HAYWOOD.  [Carthage, 

Stephenson  r.  Tandle. 

court  shall  appoint  a  guardian  to  defend  the  suit  for  said  minor.  If 
the  law  is  so  careful  of  protecting  the  interests  of  the  heir,  and  of 
having  him  defended  in  case  of  his  infancy,  hy  open  and  public  and 
direct  proceeding,  willit  permit  its  views  and  intentions  to  be  com* 
pletely  evaded  and  disappointed  by  indirect  proceedings  ?  Surely 
not.  The  right,  then,  of  the  complainant  in  this  case,  by  the 
[118]  suit  of  the  administrator  *  against  the  Turpins,  is  not  af- 
fected. Neither  is  her  right  affected  by  the  suit  of  Ogilvie, 
being  no  party  thereto,  and  it  being  res  inter  (Uios  acta  with  regard 
to  her.  The  third  point  is,  that  James  Turpin,  not  having  executed 
the  agreement,  is  not  bound.  It  appears  from  the  testimony  of 
William  Donelson,  that  the  father  of  the  Turpins  was  killed  by  the 
Indians,  at  the  place  called  the  battle-ground^  upon  Sycamore,  in  the 
year  1780 ;  that  he  was  entitled  to  a  preemption,  and  in  1783  a 
certificate  was  issued  by  the  commissioners  to  that  effect;  that  Jesse 
Turpin  was,  at  the  time  of  his  death,  his  eldest  son.  By  the  act  of 
1788,  ch.  52,  the  right  of  the  heirs  of  those  who  died  entitled  to  pre- 
emptions, is  recognized  to  their  preemptions.  As  the  law  stood  be- 
fore the  act  of  1784,  the  eldest  son,  Jesse,  was  heir,  and  entitled  to 
this  preemption  to  the  exclusion  of  the  younger  son,  his  brother, 
the  defendant  James.  The  right  being  vested  in  Jesse,  it  remains 
to  be  inquired,  was  he  divested  of  the  right  to  this  preemption,  or 
any  part  thereof,  afterwards,  and  before  the  agreement  with  William 
Stephenson,  and  how  ?  On  the  16th  of  June,  1800,  an  entry  was 
made  in  the  entry-taker's  office  of  Davidson  County,  in  the  joint 
names  of  Jesse  and  his  brother  James,  as  heirs  of  their  deceased 
father,  James  Turpin  ;  and  on  the  24th  of  August,  1808,a  grant 
issued  on  said  entiy  to  Jesse  and  James.  This  is  all  the  evidence 
as  to  this  point.  Does  the  entry  and  the  grant,  by  force  of  uniting 
James  the  younger  brother  with  Jesse  the  elder  and  heir,  divest  the 
heir  of  one  half,  and  vest  it  in  James  ?  It  is  a  principle  of  law,  that 
if  a  man  purchase  anestate,  and  does  not  take  the  conveyance  in 
his  own  name,  that  the  trust  of  the  legal  estate  results,  whether 
freehold  or  otherwise ;  and  this,  whether  taken  in  the  name  of  the 
purchaser,  or  another  jointly,  or  in  the  name  of  others  without  the 
purchasers,  whether  in  one  name  or  several,  results  to  the  man 
who  advances  the  purchase  money;  or  from  him  from 
[119]  *  whom  the  Consideration  moved  (Sug.  414,  416,  418)  ;  and 
that  to  repel  this  principle,  it  must  be  proved  that  the  man 


Dec.  Term,  1816.]  8  HAYWOOD.  97 

Stephenson  v.  Tandle. 

finom  whom  the  consideration  moved  did  not  mean  to  purchase  in 
tnist  for  himself,  but  intended  a  gift  to  a  stranger.  Sugden,  4l8. 
Applj  this  principle  to  the  present  case.  The  entry  and  grant  oper- 
ate as  a  conveyance  to  transfer  from  the  State  the  State's  title  to 
the  land  therein  contained.  What  is  the  consideration  ?  The  being 
heir  to  James  Turpin,  who,  by  law,  acquired  the  right  by  perform- 
ing the  meritorious  services ;  and  this  descended  to  his  heir  Jesse, 
but  this  right  did  not  descend  to  any  other  son.  If  the  issuing 
of  the  grant  in  any  other  manner  than  it  ought  to  issue,  as  to  a 
stranger  to  the  right,  or  as  in  the  present  case,  to  a  person  entitled 
and  a  stranger  jointly,  were  to  be  evidence  of  title,  it  would  follow 
that  men's  lands  would  be  in  the  power  of  the  officers  of  the  land 
office.  This  view  of  this  part  of  the  case  would  entitle  the  com- 
plainant to  relief  against  the  defendant,  James  Turpin,  who,  in  the 
entry  and  grant,  only  can  be  considered  as  a  trustee  for  the  defend- 
ant, Jesse  Turpin.  But  the  complainant  in  his  bill  not  having 
made  the  necessary  allegations  to  bring  to  the  view  of  the  court 
the  facts  and  circumstances  forming  this  part  of  the  case,  and  not 
resting  his  title  to  relief  on  any  facts  previous  to  the  entry  in  the 
name  of  the  Turpins,  notwithstanding  these  facts  appear  jn  the 
answers  and  testimony,  it  is  doubtful  whether  the  court  can  act 
upon  them.  At  present  they  think  they  cannot.  The  next  ques- 
tion is,  whether  the  complainant  is  entitled  to  relief  against  the  said 
James,  as  a  party  to  the  articles  of  agreement.  That  he  did  not 
execute  them  in  person  is  evident,  for  he  was  not 'present.  Did 
he  authorize  his  brother  Jesse  to  do  so  for  him  ?  There  is  no  testi- 
mony of  any  express  authority  given  before  the  execution  of  the 
articles  by  Jesse,  and  the  circumstances  for  implying  this  are  con- 
sidered too  weak  to  warrant  such  an  inference.  The  offer 
of  *  James,  together  with  Jesse,  to  make  a  title  or  a  con-  [120] 
veyance,  after  the  judgment  against  them  upon  the  articles, 
is  not  ad  idem.  James  might  have  been  willing  to  have  done  so, 
without  the  previous  obligation  arising  from  the  execution  of  the 
articles ;  that  is  to  say,  he  might  have  been  induced  to  do  so  bythe 
presence  of  the  judgment  and  the  obtaining  relief  from  it,  as  the 
ground  and  object  of  his  oflfer.  But  it  does  not  follow  that,  because 
he  was  willing  under  these  circumstances  to  make  a  conveyance  of 
his  interest,  he  was  originally  a  party  to  the  articles ;  and  there  is 
no  admission  by  him  at  any  time,  or  other  proof,  that  he  was  so. 
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This  is  different  from  the  case  of  confirmation.  There  a  preyioua 
act  is  done,  and  the  proof  lies  in  showing  a  subsequent  assent  to 
such  previous  act.  Here  the  proof  of  the  original  act  is  wanting. 
And  proof  that  it  is  applicable  to  the  one  case  is  bj  no  means  so  in 
the  other.  Therefore,  I  am  of  opinion  that  all  sales  of  the  estate 
which  Jesse  Turpin  had,  by  virtue  of  the  grant  issued  by  the  State 
of  North  Carolina,  the  24th  of  August,  1803,  should  be  set  aside, 
and  derived  under  any  writ  or  writs  of  execution  grounded  on  the 
judgment  obtained  by  the  administrator,  Esther,  against  the  Tnr- 
pins,  and  all  sales  and  conveyances  by  any  person  claiming  under 
such  sales  and  conveyances ;  and  that  all  titles  derived  mediately 
or  immediately  therefrom,  be  set  aside  ;  and  that  all  sales  of  the 
said  land  derived  under  the  judgment  obtained  by  Ogilvie  against 
the  administrator  and  administratrix  of  William  Stephenson  be  set 
aside,  and  all  claims  under  such  sales ;  and  that  the  complainant 
be  entitled  to  the  articles  of  agreement  for  the  sale  of  the  said  land 
to  her  ancestor,  William  Stephenson,  and  to  the  exclusive  possession 
and  benefit  thereof,  and  be  entitled  to  all  the  remedies  and  actions 
which  her  ancestor  would  have  been  entitled  to  if  living ;  and  the 
,  complainant  shall  pay  to  the  said  Jesse  Turpin  $100,  within 
[121]  one  year  from  this  day ;  and  also,  that  *  all  persons  be 
prohibited  from  setting  up  all  or  any  remedy  of  action  she 
may  bring  or  be  entitled  to,  which  could  not  be  set  up  against  the 
ancestor. 

Judge  RoXNE,  after  stating  the  facts,  proceeded  thus :  On  this 
state  of  the  case,  leaving  the  defense  of  the  two  Turpins  for  the 
present  wholly  out  of  view,  and  considering  them  by  virtue  of  the 
covenants  as  trustees  for  William  Stephenson  in  his  lifetime,  is 
Irene  Stephenson,  the  sole  heir  of  the  deceased,  entitled  to  any  re* 
lief  against  Yandle,  Carr,  and  Marshall  ?  or  in  other  words,  will 
the  equitable  estate  created  by  this  covenant  descend  to  the  heir, 
and  be  vested  in  her  on  the  death  of  her  ancestors,  so  as  to  ex- 
clude all  right  in  the  administrators  to  intermeddle  therewith, 
or  change  it  from  real  estate  to  personal  by  any  suit  or  proceed- 
ing to  which  the  heir  is  not  a  party?  If  the  administrators 
had  a  right  to  sue  the  obligors,  it  will  follow  as  a  necessary  con- 
sequence that  the  covenant  is  merged  in  the  judgment,  and  her 
equitable  right  to  the  land  is  forever  gone,  and  she,  as  distribu- 
tee, can  only  claim  the  amount  recovered,  or  as  much  of  it  as 
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can  be  had.  If,  on  the  contrary,  the  administrators  had  no  right 
to  commence  such  suit,  it  appears  equally  certain  that  all  the  pro- 
ceedings on  the  attachment  and  sales,  made  of  the  land  by  virtue  of 
executions  founded  on  the  judgment,  cannot  affect  her  interest: 
but  as  to  her,  who  was  no  party,  are  absolute  nullities ;  and  pur- 
ckaiers  can  acquire  no  title.  On  the  death  of  the  ancestor,  the 
real  estate  immediately  descends,  and  vests  in  the  heir,  of  which 
he  cannot  be  diirietted  but  by  his  own  act,  in  some  suit  or  proceed- 
ing to  which  he  is  eitlier  actually  or  in  contemplation  of  law  a 
party ;  a  bond .  for  conveyance  of  land,  in  equity  is  considered  as 
land,  and  the  vendor  a  trustee  for  the  vendee.  Here  unquestion- 
ably the  bond  or  article  belongs  to  the  complainant,  on  her  ances- 
tor's death.  Had  the  time  for  performance  arrived,  and  breach 
made  in  the  life  of  the  ancestor,  it  might  be  argued,  with 
some  plausibility,  that  a  right  to  damage  *  had  accrued,  [122] 
which  being  personal,  belonged  to  the  administrator.  But 
perhaps  thU  would  only  be  considered  a  plausible  argument,  though 
it  is  unnecessary  now  to  decide  that  point,  as  the  breach  here  was 
after  the  death  of  the  ancestor.  The  administrators  had  no  right 
to  the  bond,  or  to  commence  suit  on  it.  A  consequence  of  this 
position  is,  that  all  recoveries  on  such  bond  by  those  not  entitled  to 
it,  are  absolutely  void  as  against  the  party  who  is  entitled ;  and  all 
purchasers  under  sales  made  by  execution,  by  virtue  of  such  void 
judgment,  purchase  subject  to  all  the  equity,  and  subject  to  such 
claims  upon  the  land  as  third  persons  have ;  in  the  present  case 
subject  to  the  complainant's  equity,  founded  upon  the  articles. 
The  judgment  and  sales  made  by  virtue  thereof  being  absolutely 
void  as  against  the  heir,  a  subsequent  sale  made  by  the  purchaser 
at  sheriff's  sale  cannot  protect  himself  by  the  plea  of  want  of  notice. 
This  will  include  the  purchases  made  by  Yandle  and  Carr,  and  by 
Marshall  from  them,  as  also  the  purchase  made  by  Esther  Stephen  • 
son ;  nor  can  the  purchase  by  Carr  of  her  right  under  the  sale  made 
by  virtue  of  Ogilvie's  judgment  be  supported ;  she  having  no  right, 
the  land  could  not  be  sold  to  satisfy  Ogilvie's  judgment  without 
bringing  in  the  heir  to  defend.  Let  the  decree  be  made  to  this  effect, 
and  in  substance  agreeing  with  that  proposed  by  my  brother  judge. 
Judge  Haywood,  having  been  concerned  in  the  cause  as  counsel, 
gave  no  opinion.  A  decree  was  drawn  according  to  the  above 
direction,  presented,  and  read  to  the  court,  and  being  corrected  by 
them,  was  ordered  to  be  put  on  record.  * 
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See,  as  to  equitaUe  conversion^  Roberta  v.  Jackson,  8\Yer.  77 ;  McComUck  y. 
CantreUy  7  Yer.  616;  Peck  ▼.  Henderson,  7  Yen  18;  Mtprick  v.  Boyd,  8  Hay. 
179;  Blair  v.  Snodgrass,  1  Sneed«  1 ;  Donohoo  ▼.  Lea,  1  Swan,  119 ;  Rogers  v. 
C/arik,  1  Sneed,  665;  Read  v.  BosHck,  6  Hum.  821 ;  Moore,  ex  parte,  8  Head, 
171  ;  J(tm6«  v.  Walkup,  5  Sneed,  185;  Campbell  t.  Campbell,  8  Head,  825.  As 
to  tru«t«  between  vendor  and  vendee  on  contract  of  sale,  Chraham  ▼.  Nelson,  5 
Hum.  605 ;  Bumpas  ▼.  Gregory,  8  Yer.  46 ;  Thompson  v.  Walker,  6  Hum.  98. 
As  to  failure  of  consideration,  Thompson  v.  Wharton,  9  Yer.  45 ;  Hicks  t.  Par- 
ham,  8  Hay.  224;  Waugh  v.  Carriger,  1  Yer.  81.  As  to  settlement  of  admrnts- 
tration,  Greenlee  v.  Hays,  1  Tenn.  800 ;  Bashaw  v.  Blakemore,  1  Tenn.  848 ; 
Stephenson  v.  Stephenson,  8  Hay.  128;  Tumcy  v.  Williams,  7  Yer.  172;  Bryant 
T.  Pucibett,  8  Hay.  252 ;  Code,  2805.  See  King's  Digest,  416-18,  2119-81,  2765, 
2995-98,  8567-90,  6598,  6710-14,  6719,  6720,  11,670,  11,847. 


[128]     *  Irene  Stephenson,  by  heb  next  Friend,   Redmond 
D.  Bebrt,  v.  Esther  Stephenson,  Administratrix, 
AND  William  Yandle,   Administrator    op   William    Ste- 
phenson, DECEASED. 

[^Settlement  of  Administration,  —  Prochein  Ami-  —  Costs.'] 

Per  Curiam.  This  was  a  bill  brought  for  an  account  of  the 
personal  estate  of  the  intestate,  the  plaintiff's  late  father,  and  her 
share  thereof  under  the  statute  of  distributions.  The  defendants 
had  exhibited  the  account  of  their  administration  in  the  County 
Court,  which  was  acted  upon  and  passed.  Upon  an  investigation  of 
the  items  of  said  account  in  this  court,  a  reference  to  the  clerk  and 
master  and  his  report,  a  balance  appeared  in  favor  of  said  defend- 
ants, and  upon  the  question  of  costs  it  was  decreed  that  the  com- 
plainant should  pay  them,  for  that  the  defendants,  having  exhibited 
their  account  to  the  County  Court,  had  iurnished  the  complainant 
with  the  means  of  information  respecting  the  management  of  the 
personal  estate,  and  their  conduct  therein ;  that,  from  the  inspec- 
tion of  this  document,  she  had  a  view  of  the  assets,  assisting  her 
inquiry,  and  was  thereby  so  far  able  to  see  the  state  of  her  claim  as 
to  form  an  opinion  on  the  probable  result ;  that  true  it  was  she 
was  not  bound  by  this  account,  and  the  disposition  of  the  assets 
therein  was  no  evidence  against  her  by  virtue  of  its  being  passed 
by  the  County  Court ;  but  if,  with  this  information,  she  chose  to 
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proceed  and  failed,  she  must  abide  the  consequence  ;  which,  in  the 
present  instance,  being  against  her,  she  roust  pay  the  costs*  The 
tme«use  of  rendering  the  account  to  the  County  Court  by  executors 
and  administrators,  was  intended  tp  operate  as  a  check  on  their  con- 
duct, and  to  furnish  information  to  those  that  might  be 
interested  in  the  *  assets,  as  creditors,  legatees,  and  distrib-  [1*24] 
utiTe  sharers.  It  cannot  be  used  as  evidence  of  the  admin- 
istration  of  the  assets  by  the  defendants,  in  any  action  brought 
against  them,  further  than  as  complying  with  that  part  of  their  ad- 
ministration bond  to  the  Governor,  which  requires  such  an  account 
to  be  rendered.  For  all  other  purposes  it  is  unavailing  to  them, 
being  ex  parte^  taken  by  the  court  at  their  instance,  and  upon  their 
representation.  Upon  the  report  of  the  master  stating  the  amount 
of  the  personal  assets  which  came  to  the  hands  of  the  administra- 
tors, and  also  the  amount  of  the  expenditures  made  by  them,  two 
itemt^  allowing  them  for  services,  were  excepted  to,  and  therefore 
the  court  were  called  on  to  deliver  the  law  on  this  point.  And 
they  said  the  act  of  1789,  ch.  23,  §  2,  directs  that  ^^  No  executor  or 
administrator  shall  hereafter  take,  hold,  or  retain  in  his  hands  more 
of  the  deceased  estate  than  amounts  to  his  necessary  charges  and 
disbursements,  and  such  debts  as  he  shall  legally  pay."  Charges 
and  disbursements  are  such  unavoidable  payments  of  money  with- 
out which  the  estate  of  the  testator  cannot  be  collected  and  disposed 
of  for  the  benefit  of  his  creditors.  Funeral  charges,  charges  for 
the  probate  of  the  will,  or  granting  letters  of  administration,  record- 
ing of  inventories,  accounts  of  sales,  orders  of  sales,  and  the  charges 
of  suits  legally  brought  for  the  benefit  of  the  estate,  or  of  defend- 
ing suits  brought  against  them,  and  the  like  charges  and  disburse- 
ments, are  allowable ;  but  expenses  in  travelling  and  remaining  at 
court,  and  others  of  a  similar  nature,  are  not  allowable.  These 
items  are  for  services  and  expenditures  not  comprehended  in  the 
first  class,  therefore  they  must  be  disallowed.  It  was  moved  in  this 
case,  that  the  decree  should  be  so  drawn  that  the  costs  be  paid  by 
the  next  friend,  and  not  by  the  estate  of  the  infant ;  and  of  this 
opinion  the  court  is.  For  the  rule  that  condemns  the  prochein 
ami  in  costs,  originates  in  the  protection  that  the  court  extends 
to  infants.  The  court,  for  the  benefit  of  infants,  will 
*  permit  any  person,  upon  his  own  judgment,  at  his  own  [125] 
will,  in  the  support  of  some  right  or  the  resistance  of  some 
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injarir,  to  exhibit  a  bill  in  chancery  in  behalf  of  an  infant  without 
confining  this  permission  to  the  fitther,  mother,  or  other  nearest 
relation.  But  while  it  doth  this,  it  is  at  the  risk  of  costs ;  olher^ 
wise,  from  pique  or  some  improper  motive,  this  rule  of  protection 
might  be  abused,  and  a  defendant  unjustly  harassed.  It  is  upon 
this*  principle  that  the  court  will  permit  the  suit  to  be  brought  with- 
out the  consent,  or  even  the  knowledge  of  the  infant,  only  holding 
oyer  the  bringer  of  the  suit  the  check  of  costs.  And  this  rule  of 
ordering  the  costs  to  be  paid  by  the  proehein  ami^  seems  to  be  so 
well  established,  that  the  law  will  not  permit  the  testimony  of  the 
proehein  ami  to  be  given  in  evidence ;  nor  even  the  testimony  of 
the  wife  of  the  proehein  ami^  on  account  of  this  liability.  8  Ba. 
Ab.  verho  In&nts ;  2  Cowper,  29 ;  9  Yes.  junior,  548. 

See,  as  to  settiement  of  adrnxnistratum^  note  to  Stephenson  v.  YandU,  p.  100. 
Ai  to  liabUiijf  of  proehein  ami  to  costs,  Ejng't  Digest,  7871. 


EspiE  V.  Urib. 

[^Statute  of  Frauds.  —  Damages  on  Defatdt  of  Speeijie  Pefformanee.'] 

Pbb  Curiam.  The  facts  are,  that  the  complainant  procured 
William  Giles  to  convey  to  his  daughter,  the  present  wife  of  Urie, 
40  acres  of  land,  and  afterwards  gave  to  Francis  Urie,  and  his  wife 
and  his  heirs,  by  deed,  160  acres,  part  of  which  were  for  her 
further  advancement,  and  part  of  the  40  acres,  which  were  to  be 
conveyed  to  him  by  Urie  and  wife;  on  the  same  day  when  he 
executed  the  conveyance  to  Urie  and  wife  of  the  160  acres,  Urie 

executed  to  him  a  deed  for  the  40  acres,  drawn  to  be  signed 
[126]     *  by  him  and  his  wife.     In  this  deed  it  is  stated  that  these 

40  acres  were  conveyed  to  the  complainant  because  they 
had  got  their  portion,  part^  or  share  elsewhere.  The  wife  of  Urie 
was  afterwards  about  to  execute  tliis  deed,  and  Urie  prevented  her. 
The  first  question  is,  ought  this  contract  to  have  been  testified  by 
writing  ?  Answer :  the  deed  signed  by  Urie  is  a  proof  in  equity 
that  such  was  the  agreement,  and  no  other  writing  is  needful.  It 
proves  that  he  contracted,  and  it  is  upon  his  contract  that  this  bill 
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proceeds.  He  is  ordered  to  procure  his  wife  to  join,  npon  the  same 
principle  that  he  would  be  ordered  to  get  any  other  person  to  sign 
for  whose  act  he  had  undertaken.  The  second  question  is,  what  is 
the  remedy  for  the  plaintiff?  Answer :  a  decree  that  the  defend- 
ant shall  procure  the  wife  to  join  in  the  conveyance  on  or  before  a 
day  to  be  fixed  by  the  court ;  or  otherwise,  that  he  shall,  after  that 
time,  pay  the  value  of  the  lands  to  the  complainant.  1  Yes.  572. 
Decree  that  the  defendant  Urie  shall  cause  his  wife  Margaret  to 
join  with  him  to  execute  a  deed  for  the  40  acres  of  land  mentioned 
and  described  in  the  complainant's  bill,  and  make  such  acknowledg- 
ment thereof,  and  to  undergo  such  privy  examination  in  relation 
thereto,  as  will  be  sufficient  in  law  to  vest  the  said  land  in  such 
persons,  who  are  the  present  complainants,  as  are  entitled  to  the  said  « 
lands,  under  and  by  virtue  of  the  last  will  of  the  original  complain- 
ant, James  Espie,  namely,  William,  Robert,  George,  Caty,  and  Sally 
Blspie,  their  respective  heirs  and  assigns  forever ;  and  if  on  or  before 
that  day  the  said  estate  in  fee  shall  not  be  passed  to  and  vested  in 
the  said  persons  last  mentioned,  as  before  is  herein  directed,  that  then 
the  said  persons  last  named  shall  receive  from  tlie  said  defendant, 
Urie,  the  said  full  value  of  the  said  40  acres  of  land  as  the  same  are 
now  worth,  to  be  ascertained  by  a  report  of  the  clerk  and  master  of 
this  court,  to  be  made  to  this  court  at  the  term  thereof 
which  shall  next  ensue  the  said  *  failure,  the  complainant  [127] 
applying  to  him  for  that  purpose,  and  giving  the  usual 
notice  to  the  defendant.  And  at  the  same  time  the  said  clerk  and 
master,  if  applied  to,  as  aforesaid,  shall  report  the  yearly  value  of 
the  said  40  acres,  to  be  rented  from  the  day  of  the  said  deed  signed, 
by  the  defendant  as  aforesaid,  to  the  day  when  the  possession 
thereof  shall  be  delivered  to  the  complainant,  by  the  defendant, 
Urie,  giving  credit  for  the  value  of  such  years,  in  which,  in  the  mean 
time,  the  complainant,  Espie,  may  have  had  possession  thereof,  by 
himself  or  tenants,  or  may  have  received  the  rents ;  and  the  balance 
found  due  upon  this  account  shall  also  be  paid  by  the  defendant  to 
the  said  complainants,  except  sums  due  or  paid  for  rents  prior  to 
the  death  of  the  complainant,  which  sums  shall  be  paid  to  his  ex- 
ecutors. And  decree  further,  that  the  defendant  shall  pay  the  costs 
of  this  suit. 
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Armstrong  v.  Thompson. 

[^Injunction.  — -  Mistake  of  CfoumeL  —  I^ea  of  Former  Judgment] 

Per  Curiam.  The  facts  are,  that  Armstrong  gave  his  note  to 
Thompson  for  a  mare  pnrchased,  which  afterwards  he  satisfied,  and 
the  latter  promised  to  deliver  up.  When  applied  to  for  it,  he  said 
a  certain  person  had  got  it.  When  sued  at  law,  Armstrong  pleaded 
payment  and  set-oif,  which  latter  defense  was  opposed  by  the  ap- 
plication of  the  statute  of  limitation.  His  witness  not  being  ready 
to  prove  the  facts  which  could  avoid  the  statute,  he  withdrew  the 
latter  defense.  The  proof  made  in  this  cause  rendered  it  certain 
that  the  complainant  had  satisfied  the  note  before  he  was  sued  at 
law ;  and  the  only  opposition  now  made  to  the  relief  he 
[128]  prays,  is,  that  the  complainant  *  might  have  defended  him- 
self at  law.  He  might  indeed  have  done  so,  had  his  wit- 
ness been  present  to  rebut  the  operation  of  the  act  of  limitation. 
It  does  not  appear  why  the  witness  was  not  present.  The  strict 
rule  of  a  court  of  equity,  as  established  in  England,  is  not  a  just 
one  here,  though  it  has  been  enforced  here  in  a  few  instances.  We 
must  regard  the  circumstances  of  the  country  and  the  state  of  the 
practice.  We  must  see  that  the  same  regularity  in  law  proceed- 
ings, and  the  same  exactness  in  carrying  them  on,  cannot  be  at- 
tained as  in  England.  The  practitioners,  many  of  them  young  men, 
just  entered  into  practice,  are  hurried  from  court  to  court,  without 
books,  and  without  the  retirement  which  is  necessary  to  enable  them 
to  proceed  with  due  circumspection.  If,  under  such  circumstances, 
a  mistake  takes  place,  and  injustice  is  done,  and  it  can  be  perceived 
by  the  court  that  it  is  not  for  procrastination  nor  intentional,  but 
such  as  has  occurred  without  design,  and  without  more  negligence 
than  may  oflen  happen,  what  shall  we  say  ?  You  did  not  observe 
formalities,  and  therefore  shall  not  be  heard  ?  No.  We  will  say  you 
might,  with  all  the  care  possible,  have  done  better ;  but  we  will  not 
therefore  inflict  on  you  a  disproportioned  punishment.  You  shall 
"have  relief,  but  pay  all  the  costs,  both  in  law  and  equity  ;  and  have 
an  injunction  for  all  that  you  have  already  paid. 

See,  M  to  plea  of  farmer  judgment^  King's  Digest,  2398  and  9686  et  seq.  As 
to  mistake  of  counsel,  Click  v.  Gillespie^  4  Hay.  4.  But  the  strict  rule  is  laid 
down  in  Kearney  v.  Smith,  S  Yer.  127  ;  Lewis  v.  Brooks^  6  Yer.  167. 
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Stubblbfield  V.  Pattebson. 

[  Ooniract  under  SeaL  —  Vohmtary  Conveyance."] 

PsE  CuBiAM.    It  appears  from  the  bill,  answer,  and  testi- 
mony in  this  case,  that  the  complainant  and  defendant,  *  be-     [129] 
ing  both  single  men  and  intimate  friends,  about  the  year 
1800,  the  defendant  informed  the  complainant  that  he  was  about  to 
be  married,  upon  which  the  complainant  told  him  that  he  would 
give  him  a  piece  of  land  as  a  gift,  to  settle  on.     The  marriage  took 
place,  and  the  defendant  applied  for  performance  of  the  promise » 
upon  which  the  complainant  executed  his  bond  to  the  defendant,  in 
the  penalty  of  $2,000,  to  make  him  a  title  to  820  acres  of  land  out 
of  an  entry  he  then  had  of  580  acres,  particularly  describing  which 
part  of  said  entry  should  be  conveyed.     The  defendant  settled  the 
land  given  and  described  in  the  said  bond,  lived  thereon  several 
years,  and  made  valuable  improvements.   In  the  year  1811,  no  con- 
veyance being  made  by  the  complainant,  the  defendant  instituted 
a  suit  against  him,  upon  the  bond  aforesaid,  prosecuted  the  same 
to  judgment,  and  recovered  thereon  $483,  besides  costs  amount- 
ing to  $87  ;  against  which  recovery  the  complainant  prays  a  per- 
petual injunction.     The  question  that  this  case  presents  for  the 
opiQion  of  the  court  is,  simply,  whether  equity  will  give  relief  upon 
a  contract  under  seal  to  the  party  who  has  executed  the  same,  upon 
the  ground  that  it  was  merely  voluntary  and  without  consideration ; 
and  this  court  is  of  opinion  equity  will  not.      But   it  b  to  be 
observed  that  this  is  under  the  supposition,  first,  that  the  contract 
is  perfectly  fair  and  free  from  fraud ;  for  if  fraud  enters  into  it,  it 
vitiates  it,  as  it  does  every  transaction  whatever.     And  in  such 
case,  if  fraud  was  proved  to  exist,  equity  would  give  relief.     1 
Fonb.  847.      Secondly,  that  the  purchasers  are  not  affected  by  it. 
Sugden,  438;  Newland,  892.     And  thirdly,  creditors.      In  the 
present  case,  therefore,  no  fraud  appearing,  and  the  rights  of  pur- 
chasers and  creditors  not  coming  in  question,  the  complainant's  bill 
must  be  dismissed  with  costs. 

See,  as  to  relief  against  voluntary  conveyances^  Hadley  ▼.  JJatimurf  8  Ter.  687; 
Pearl  v.  Hansboraugh,  9  Hnm.  426  ;  King's  Digest,  8187. 
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[180]  *  Vance  v.  Lancaster,  Administrator. 

[^OorUracU.  —  OonstrueHon.  —  What    Suirtt^  may  recover.  •—  OoMequen- 

Hal  IkunaffesJ] 

Per  Curiam.  It  appeared  in  this  case,  that  the  complainant, 
together  with  one  Roulston,  being  indebted  to  McNntt,  Findlaj  & 
Co.  in  the  sum  of  $2,460,  ga^e  two  notes,  with  the  defendant  and 
Lancaster  sureties  for  the  same,  payable  in  1807  and  1808.  In 
1811,  the  greater  part  of  the  notes  being  unpaid,  Vance  and  Roul- 
ston conveyed  two  tracts  of  land  absolutely  to  Lancaster,  and  Lan- 
caster the  same  day  executed  a  bond  to  them  in  $1,000,  stating  the 
land  was  conveyed  to  Lancaster  to  indemnify  him  in  being  their 
surety,  and  that  Lancaster  agreed  to  pay  one  third  part  of  the 
balance  due  on  said  notes  to  the  said  firm.  On  the  same  day  Lan- 
caster executed  another  bond  to  Vance  alone  in  $1,000,  with  the 
following  condition :  ** Whereas  Vance  has  made  a  conveyance  to 
Lancaster  of  640  acres,  to  keep  him  ttom  suflPering  as  surety  for 
Vance  and  Roulston,  for  a  sum  contracted  with  McNutt,  Findlay  & 
Co.,  now  if  Vance  shall  pay  up  the  debt,  and  costs,  if  any  there  be, 
to  said  firm,  or  keep  the  said  Lancaster  indemnified  in  any  suit  or 
suits  that  may  be  brought  against  him  on  that  account,  by  paying 
up  such  costs  aforesaid,  by  putting  sufficient  good  property  in  Smith 
County,  so  as  to  keep  the  said  John  firom  damages,  or  to  pay  up  the 
said  John  Lancaster  the  full  amount  of  said  debt,  interest,  and 
costs,  on  or  before  the  first  day  of  April,  1812,  and  by  that  means 
the  said  John  Lancaster  reconvey  the  said  land  back  to  the  said 
Vance."  Lancaster  did  not  pay  the  one  third  part  or  any  part  of 
the  sum  due  to  McNutt,  Findlay  &  Co.,  and  in  the  year  1811 
judgments  were  rendered  against  him  on  the  above  notes,  for  the 
balance  due.     Before  December  term  of  said  court,  Lancaster  paid 

part  of  said  recoveries  levied  of  him  by  execution,  and  at 
[181]     *said  December  term,  upon  motion,  took  judgment  against 

said  Vance  and  Roulston  for  the  amount  recovered  against 
him  by  said  firm,  with  interest  and  costs,  besides  cost  of  the  motion, 
which  last  judgment  against  Vance  and  Roulston  has  been  since  by 
them  paid  to  Lancaster.  The  bill  is  brought  to  compel  a  ream* 
veyance  of  the  tract  of  land  before  mentioned,  conveyed  to  Lan- 
caster by  Vance  upon  the  above  case.     This  is  resisted  by  the 
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defendant,  who  says  that  his  property  having  been  sold  much  under 
its  value,  upon  the  executions  against  him  aforesaid,  as  surety  for 
complainant,  that  the  complainant  is  not  entitled  to  a  decree  of  this 
court  unless  he,  the  defendant,  is  allowed  the  difference  money 
between  the  real  value  of  his  property  and  its  product  upon  said 
execution;  and  to  this  point  he  offered  to  introduce  testimony, 
which  was  objected  to  by  the  complainant.  This  court  is  of  opinion, 
that  such  testimony  in  this  case  ought  not  to  be  received.  For 
first,  admitting  that  some  one  stipulation  in  the  bond  given  by  Lan- 
caster to  Vance  was  sufficiently  comprehensive  in  its  terms  to  carry 
extraordinary  damages,  or  the  damages  claimed  by  consequence ; 
yet,  this  stipulation  would  be  subject  to  the  control  of  any  other 
stipulation  contained  in  any  of  those  bonds  that  might  have  an 
operation  upon  it  if  contained  in  the  same  bond ;  for  it  is  a  rule  of 
law,  that  several  deeds  made  at  the  same  time  to  effect  one  object, 
will  be  construed  as  one  assurance,  and  each  shall  have  its  distinct 
operation  to  carry  on  the  main  design  ;  or,  in  other  words,  all  deeds 
in  pari  materia,  are  to  be  construed  together.  1  Powel,  410.  Now, 
in  the  bond  given  by  Lancaster  and  Vance  to  Roulston,  Lancaster 
agrees  to  pay  a  third  part  of  the  debt  due  and  unpaid  upon  these 
notes  at  that  time,  and  there  is  no  allegation,  even  in  the  answer, 
that  he  did  this.  This  payment,  upon  a  fair  construction  of  the  sub- 
ject, must  be  taken  to  be  a  then  present  or  immediate  pay- 
ment, from  a  subsequent  clause  of  repayment;  and  in  *  this  [182] 
view,  operating  as  a  condition  precedent,  would  control  the 
operation  of  the  clause  for  extraordinary  damages.  Secondly,  upon 
these  bonds,  other  cases  are  made  by  the  parties,  the  performance 
of  either  of  which  by  Vance  discharges  his  part  of  the  obligation, 
and  entitles  him  to  have  a  performance  by  Lancaster  of  his  part. 
One  of  these  cases  is  expressed  in  these  words,  ^*  Now  if  the  said 
Vance  shall  pay  up  the  debt,  and  costs,  if  any  there  be,  to  the  said 
firm.*'  Now  if  Lancaster  did  any  act  inconsistent  with  this  case,  it 
may  be  fairly  considered  as  amounting  to  a  dispensation  therewith. 
What  are  the  facts  relative  to  this  ?  Vance  having  it  in  his  power 
at  any  time  before  the  1st  of  April,  1812,  to  pay  up  the  debt  due  to 
the  firm  of  McNutt,  Findlay  &  Co.,  and  costs,  for  which  Lancaster 
was  his  surety  in  December,  1811,  Lancaster,  by  motion  as  surety, 
takes  a  judgment  against  Vance  and  Roulston  for  the  amount  of 
the  recovery  of  this  debt  against  him  in  June,  1811,  with  costs. 
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How  do  the  rights  of  these  parties  no^  stand  ?  Lancaster,  before 
and  at  the  time  he  took  judgment  against  Vance  and  Boulston  as 
their  surety,  must  have  paid  as  surety  the  debt  due  to  McNutt, 
Findlay  &  Co.,  for  this  was  the  gist  of  his  recovery*  against  Vance 
and  Roulston.  He,  at  that  time,  was  entitled  to  these  extraordinary 
damages,  if  entitled  at  all,  and  by  the  judgment  they  must  have 
past  in  rem  judUatam.  He  cannot  now  be  permitted  to  say  that 
they  were  not  then  passed  upon,  and  not  included  in  the  judgment ; 
for  the  law,  discouraging  a  multiplicity  of  suits,  will  not  permit  a 
cause  of  action  to  be  divided,  and  sustain  the  suit  for  a  part  of  the 
demand  only.  In  this  view,  also,  the  testimony  is  inadmissible. 
But  again,  Lancaster  having  discharged  the  debt  due  to  McNutt, 
Findlay  &  Co.  by  this  judgment  against  Vance  and  Roulston,  has 
dispensed  with  the  payment  thereof  to  be  made  by  Vance  on  or 
before  the  1st  day  of  April,  1812,  having  done  it  himself  previous 

to  that  time,  and  having  made  Vance  and  Roulston  his 
[188]     *  debtors  to  the  amount  for  the  same.      The  testimony 

offered  ought  not  to  be  admitted. 
Roane,  Judge,  stated  the  facts,  and  proceeded  thus:  The  proof 
offered  by  the  defendant  is  to  show  that  this  property  was  sold  by 
the  sheriff,  at  execution  sale,  for  a  sum  less  than  its  real  value. 
This  proof  is  objected  to  by  the  complainant  on  the  ground  that  a 
repayment  of  the  principal  sum,  with  interest  and  costs,  is  all  that 
can  be  required.  In  common  cases,  a  surety  paying  the  debt  of  his 
principal  cannot  require  more  from  him  than  a  repayment  of  the 
sum  actually  paid,  with  legal  interest  on  his  money  by  way  of  dam- 
ages. No  doubt  many  cases  of  extreme  hardship  may  arise,  when 
money  must  be  raised  to  satisfy  an  execution ;  the  payer,  in  most 
cases,  must  incur  a  loss  either  by  voluntarily  parting  with  his  prop- 
erty at  a  low  price,  or  suffer  the  sheriff  to  sell  it  at  a  price  still 
more  reduced.  But  to  these  disadvantages  he  voluntarily  exposes 
himself  when  he  becomes  surety,  and  the  law  affords  him  no  relief 
against  his  principal  for  these  consequential  damages.  Our  acts  of 
Assembly,  giving  summary  relief  to  sureties  who  have  paid  the 
debts  of  their  principal,  are  predicated  on  this  principle,  that  a  re- 
payment of  the  sum  paid  is  a  complete  discharge  ;  and  made  no  dis- 
tinction whether  the  money  has  been  paid  by  a  sale  by  the  officer 
or  not,  or  whether  a  greater  or  less  sacrifice  has  been  made  in  the 
value  so  sold.     To  establish  a  different  rule,  would  create  endless 
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confasion,  collusioiiy  combination,  and  fraud.  The  snretj  must  rest 
contented  without  any  remuneration  for  these  extraordinary  losses, 
except  the  principal  voluntarily  repairs  them,  which,  in  some  cases, 
gratitude  ought  to  excite  him  to  do,  or  unless  there  be  an  express 
stipulation  for  that  purpose.  This  leads  to  the  principal  inquiry  in 
this  case,  and  that  is,  whether  there  be  any  such  express  stipulation 
here ;  if  there  be,  it  must  be  collected  from  the  expressions  con- 
tained in  the  bond  given  by  Lancaster  to  Vance.  It  is  a 
penal  bond.  The  *  condition  was  as  follows  (here  he  re-  [184] 
cited  the  condition  as  it  is  stated  in  the  opinion  of  the  other 
Judge).  It  is  believed  that  no  obligation,  by  the  expression  used  in 
this  bond,  is  created  greater  or  other  than  existed  before.  It  only 
recites  the  different  modes  of  indemnity,  either  of  which  were 
deemed  sufficient,  and  on  the  performance  of  which  the  land  was 
to  be  reconveyed.  First,  a  payment  by  Vance  of  debt,  interest, 
and  costs  to  the  firm.  This  certainly  would  have  been  a  complete 
indemnity.  Secondly,  by  putting  a  sufficient  property  in  Smith 
County,  to  be  levied  on,  so  as  to  keep  the  said  John  Lancaster  from 
.damages.  If  this  clause  had  been  the  only  stipulation,  it  is  unnec- 
essary to  say  how  far  the  breach  of  such  a  contract  would  have 
made  Vance  liable  to,  or  accountable  for  any  loss  that  may  have 
accrued  from  the  difference  between  the  real  value  of  the  property 
and  that  procured  for  it  at  sheriff's  sale ;  for  it  seems  the  parties 
had  in  view  that  a  fiulure  on  this  stipulation  might  take  place ;  they 
therefore  provided  another  alternative  which  would  also  operate  as 
an  indemnity,  which  is,  thirdly,  to  pay  up  to  the  said  John  Lancas- 
ter, his  heirs,  &c.,  the  full  amount  of  said  debt  and  interest  and 
costs,  on  or  before  the  first  day  of  April,  1812.  These  expressions 
evidently  contemplate  a  payment  of  the  money  to  him  by  a  time 
specified,  to  be  a  complete  indemnity.  There  is,  therefore,  no 
reason  whatever  to  say,  that  Vance,  by  his  contract,  has  placed 
himself  in  any  other  or  worse  situation,  except  as  to  time,  than  the 
law  had  placed  him.  It  follows,  as  a  consequence,  that  as  the  tes- 
timony offered  would  be  wholly  immaterial,  that  it  could  not  have 
any  effect  in  the  decision  of  this  cause,  and  must  be  rejected. 

See,  as  to  consequential  damages^  AsdeU  v.  Sutherland^  Peck,  124 ;  Childress 
▼.  Yourie,  Meigs,  561  ;  Damron  v.  Roach,  4  Hum.  134  ;  Peyton  v.  Butler,  8 
Hay.  141.     See  KiDg's  Digest,  3577,  5100  et  seq.,  10,081. 


110  3  HAYWOOD.  [Carthage, 

BlevinB  v.  ArmBtrong. 

[185]        *  Armstead  Bleyins  v.  John  Abmstrono. 

[^AecaufU,"] 

Per  Curiam.  The  snbstance  of  the  bill  appears  to  be,  that  the 
defendant,  being  on  his  way  to  North  Carolina  to  sell  a  drove  of 
horses,  21  in  number,  called  at  the  complainant's  house  in  Feb- 
ruary, 1807,  and  being  desirous  to  procure  some  money,  he  gave 
the  complainant  a  written  power  of  attorney  to  sell  and  transfer  a 
land  warrant  of  640  acres,  or  to  transfer  it  as  a  pledge  for  money 
he  might  borrow ;  that  the  complainant  borrowed  from  N.  Tay- 
lor $30,  and  transferred  the  warrant  to  him  in  pledge  for  that  sum, 
with  interest,  and  requested  Taylor  to  lay  the  warrant  before  the 
commissioners  for  adjudication,  which  he  afterwards  did,  and  the 
warrant  was  adjudged  valid ;  that  he  paid  the  $30  to  the  defend- 
ant, and  at  his  request,  agreed  to  take  the  drove  of  horses  for  him 
from  Sullivan  County  to  Surry  County  in  North  Carolina,  and  in 
performance  of  that  agreement  expended. $60  of  his  own  money, 
for  which,  as  well  as  for  his  own  services  in  going  and  returning,  he 
has  never  received  any  recompense ;  that  there  was  a  three-year- 
old  colt  amongst  the  defendant's  horses  unsalable,  and  not  worth 
more  than  $30,  which  the  complainant  took,  and  left  one  of  his  own 
of  more  value  in  lieu  thereof,  and  gave  the  defendant  notice  by 
letter ;  that  the  complainant  paid  Taylor  the  $30  and  interest,  and 
he  was  always  ready  and  willing  to  deliver  the  warrant  to  the 
defendant,  and  transfer  it  to  him  ;  that  in  all  the  transactions  with 
Taylor,  he  acted  as  agent  for  the  defendant,  and  never  received  any- 
thing to  his  own  use  for  the  warrant,  and  that  the  defend- 
[136]  ant  afterwards  agreed  to  let  him  keep  the  *  colt  for  the  $30 
he  had  paid  Taylor ;  but  that  th^  defendant  commenced 
suit  against  him,  and  recovered  judgment  for  the  value  of  the  war- 
rant, and  of  the  colt,  which  was  valued  at  $120  ;  that  Taylor  was 
his  bail  in  the  suit  and  promised  to  attend  to  it  for  him,  as  he  was 
necessarily  absent  for  more  than  two  years  from  the  State,  and  be- 
fore his  return  judgment  was  obtained  without  any  defense.  The 
bill  prays  an  injunction,  &c.  The  defendant  admits,  in  his  answer, 
giving  the  complainant  a  power  to  sell  or  mortgage  the  warrant  to 
raise  money,  but  denies  ever  having  received  any  from  the  com- 
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plainant ;   admits  he  employed  him  to  drive  the  horses  to  Snrry 
County,  125  miles,  but  supposes  he  could  not  have  spent  $60.   The 
services  and  expenses  are  not  yet  paid  for.     The  complainant  took 
the  colt,  but  left  none  for  him  in  lieu  thereof.    That  he  was  worth 
$70  or  $80.     And  he  afterwards  agreed  to  let  the  complainant 
keep  the  colt,  and  that  his  services  and  expenses   should  be  al- 
lowed out  of  his  value.     He  admits  the  complainant  transferred 
the  warrant  to  Taylor,  but  afterwards  sold  it  to  McKinney,  and 
gave   an  order  on  Taylor  for  it,  which  was  afterwards  satisfied ; 
that  he  was  unable  to  procure  the  warrant  from  Taylor  after  re- 
peated applications,  and  commenced  an  action  and  recovered  judg- 
ment for  the  value  of  the  warrant,  and  also  $120  for  the  colt ;  that 
the  defendant,  or  any  person  for  him,  did  not,  on  the  trial,  claim 
any  credit  for  services  or  expenses,  nor  has  he  ever  presented  any 
account,  or  made  any  claim  for  the  same.     But  the  defendant  ad- 
mits he  was  ready  and  willing,  and  still  is  willing,  to  make  such 
compensation  as  is  reasonable.     The  injunction  has  been  dissolved, 
and  the  complainant  prays  to  have  his  money  refunded.    It  appears 
from  the  testimony  of  McKinney,  compared  with  that  of  A.  Byler, 
and  T.  Stewart,  that  the  complainant  had  probably  pledged  the 
warrant  to  Taylor,  and  afterwards  redeemed  it.     But  it 
clearly  appears  that  he  *had  sold  the   same  warrant  to     [137] 
McKinney,  and  gave  an  order  on  Taylor  for  it.     That  Ken- 
nedy sold  it  to  Stewart,  who  sold  it  to  Whitson,  and  that  Taylor, 
who  had  appropriated  it  to  his  own  use,  delivered  another  for  the 
same  quantity  of  land  to  Byler  by  Whitson^s  order.   It  is  therefore 
wholly  immaterial  whether  the  complainant  was  or  was  not  the 
agent  of  the  defendant.     He  sold  the  warrant  and  never  accounted 
with  the  defendant  for  the  value,  which  he  ought  to  have  done.    It 
is  more  difficult  to  arrive  at  any  correct  conclusion  respecting  the 
other  points  in  dispute.     The  complainant  has  never  been  paid  for 
his  services  and  expenses  in  taking  the  horses  to  North  Carolina. 
He  says  he  expended  $60  besides  his  own  time  and  trouble.     The 
defendant  thinks  this  sum  too  much.     The  complainant  has  a  colt, 
the  property  of  the  defendant,  which  he  says  is  not  worth  more 
than  $80.     The  defendant  says  he  is  worth  $70  or  $80,  and  that 
in  the  judgment  he  was  rated  at  $120.     On  these  points  there  is 
no  proof  on  either  side.    It  was  considered,  as  the  defendant  says, 
that  the  complainant's  services  and  expenses  should  be  allowed  out 
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of  the  price  of  the  colt,  and  he  is  still  willing  to  allow  it,  if  the 
amount  be  ascertained.    If  the  court  should  undertake  to  determine 
these  points  in  dispute  without  proof,  it  would  seem  to  wander  from 
the  paths  of  certainty  into  the  wild  regions  of  conjecture ;  under 
these  circumstances  the  court  would  perhaps  deem  it  proper  to  refer 
it  to  a  jury,  to  ascertain  the  value  of  the  colt,  as  well  as  of  the  ser- 
vices and  expenses ;  or  refer  it  to  the  clerk  and  master  to  report 
the  value  on  such  testimony  as  the  parties  might  bring  before  him. 
But  as  either  of  these  courses  would  occasion  considerable  delay, 
trouble,  and  expense  to  the  parties,  probably  to  a  far  greater  amount 
than  the  sum  which  would  be  affected  by  such  verdict  or  report, 
the  court  will  proceed  to  make   a  final   disposition   of  the   suit. 
First,  then,  as  to  the  value  of  the  colt :  it  is  supposed  that 
[188]     *the  value  stated  in  the  answer,  $70   or  $80,  is  more 
likely  to  be  the  true  value   than  $30,  as  stated   in   the 
biU,  because  this  last  sum  appears  to  be  a  low  price  for  a  horse 
purchased  for  market ;  and  also,  because  the  jury,  from  the  testi- 
mony  before  them,  assessed  his  value  to  $120,  which   it  is  un- 
reasonable to  believe  they  would  have  done  if  he  had  been  worth 
only  the  paltry  sum  of  $80.     The  expenses  actually  incurred  in 
taking  the  horses  from  Sullivan  County  to  Surry  in  North  Carolina, 
is  stated  by  the  complainant  to  be  $60.     The  defendant  thinks  that 
too  much,  but  does  not  say  how  much  in  his  estimation  the  ex- 
penses would  be.     Considering  the  distance  between  those  places, 
and  the  season  in  which  the  journey  was  performed,  we  do  not 
think  the  estimate  of  expenses  to  be  extravagant,  and  if  to  this  sum 
we  add  $10  for  the  time  and  trouble  of  the  complainant  and  his 
son,  this  will  amount  to  the  value  of  the  colt,  as  estimated  by  the 
defendant.     And  as  the  jury  allowed  $120  for  the  colt,  for  which, 
in  the  opinion  of  the  court,  the  plaintiff  at  law  was  not  entitled, 
let  there  be  a  decree  that  the  defendant  pay  and  refund  to  the 
plaintiff  $120  with  interest  thereon  from  the  date  of  the  judgment 
until  paid.     It  appears  that  no  defense  was  made  to  the  action  at 
law,  nor  any  claim  to  have  a  sum  set  off  or  allowed ;  and  as  the 
sum  was  unliquidated,  and  the  plaintiff  at  law  could  not  know 
whether  it  were  the  intention  of  the  defendant  to  claim  by  a  set* 
off,  or  bring  suit  for  the  amount,  he  could  not  with  propriety  make  ^ 
an  allowance  which  the  other  party  might  not  intend  to  claim  in 
that  manner.     If  the  complainant  here,  on  being  sued  at  law. 
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chose  to  go  abroad  and  attend  to  other  important  business,  and  to 
another  suit,  rather  than  attend  to  his  interests  here ;  or,  if  he  de- 
pended on  an  agent,  who  neglected  his  trust,  that  is  no  reason  whj 
this  defendant  should  be  considered  as  the  guardian  of  those  inter- 
ests.    The  costs  must  be  paid  bj  the  complainant. 

See  King's  Digest,  9888-36. 


*  Edward  Tbil  v.  James  Bobbrts.  [189] 

[^Evidence.  —  Production  of  Papers.  —  Sufficiency  of  Answer,  —  SeviewJ] 

Per  Curiam.     Upon  this  bill,  answer,  and  replication,  the  facts 

appear  to  be,  that  Tiel  gave  to  Roberts  two  notes,  upon  which  the 

latter  obtained  judgment  at  law  for  the  principal  and  interest. 

Drafts  for  money  were  issued  by  the  Postmaster-General,  one  of 

which,  for  $400,  in  fevor  of  Tiel,  Roberts  received.    Two  others  in 

fiivor  of  Tiel,  to  the  amount  of  $202.50,  Roberts  received,  but  by 

Tiel's  direction  he  paid  $112.50  to  Marchbanks,  a  creditor  of  Tiel. 

The  part  retained  with  the  former  sum  amounts  to  $400.     Roberts 

was  induced  by  Tiel  to  perform  additional  services  not  included  in 

the  general  contract,  for  which  the  notes  were  given,  who  promised 

him  that  he  should  be  paid.    The  postmasters  on  the  route  between 

Fort  Blount  and  Nashville  were  to  assess  the  value  of  these  ser^ 

vices.     They  valued  them  at  $470,  and  Roberts  applies  this  sums 

received  on  the  drafts,  and  which  he  retained,  to  the  debt  due  for 

these  extra  services.    That  leaves  a  surplus  of  $20  to  be  applied  to 

the  reduction  of  the  judgment.     Objections  are  made  by  Tiel's 

counsel,  which,  if  not  well  founded,  will  leave  him  entitled  to  this 

credit  only.     One  is,  that  the  valuation  of  the  postmasters,  being 

reduced  into  writing  in  the  form  of  a  certificate,  and  being  part  of 

the  evidence  relied  on  for  proof  of  the  amount  of  the  valuation,  the 

contents  being  proved  by  Williams;  and  also  his  own  opinion  of 

the  value,  given  in  evidence,  that  the  certificate  itself  should  be 

produced,  or  a  copy.    Answer :  the  evidence  is,  that  this  paper  was 

sent  to  Tiel  by  his  directions,  to  be  forwarded  to  the  Post-- 

master-General.  What  became  of  it  after  it  was  sent  *  off    [140] 

to  Teil  does  not  appear.    It  does  not  ap|)ear  that  Teil  has 

s 
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the  possession  of  it  It  is  agreed  on  all  hands  that  he  has  not  the  pos- 
session of  it ;  no  notice  need  be  given  him,  therefore,  to  produce  it, 
and  it  is  not  insisted  upon  that  notice  should  have  been  given  to  him. 
Teil  says,  but  it  is  not  proved,  that  the  Postmaster^General  has  the 
possession  of  it.  If  it  be  in  his  possession,  his  certificate,  or  a  copy, 
would  not  be  evidence,  and  his  oath  proving  the  correctness  of  a 
copy,  is  not  to  be  expected ;  for  how  can  he  depose  to  the  genuine- 
ness of  the  original  ?  Is  it  to  be  presumed  that  he  is  acquainted 
with  the  handwritings  of  the  postmasters?  The  best  evidence, 
then,  which  can  be  reasonably  expected,  is  that  which  has  been 
given.  This  objection,  then,  presents  no  solid  obstacle.  Another 
may  be  thought  of,  the  application  of  the  draft-money  by  Roberts. 
The  creditor  may  apply  it,  if  the  debtor  does  not  himself  make  the 
application,  at  the  time  of  payment,  in  a  case  such  as  the  present  is. 
It  is  to  be  remarked  that  the  defendant  at  law  does  not  appear  to 
have  pleaded  payment ;  it  does  not  appear,  except  by  a  statement  in 
the  bill,  that  he  attempted  to  get  a  credit  on  the  trial  at  law  for  the 
money  paid  for  the  drafts.  The  answer  is  not  responsive  to  this 
statement  in  the  biU,  no  exception  is  taken  to  the  answer,  and  the 
bringing  this  point  to  an  issue  is  wholly  abandoned ;  it  is  to  be  un- 
derstood as  never  having  been  mentioned  in  the  bill  at  all.  For 
this  neglect  of  Teil,  in  strictness,  he  is  not  entitled  to  any  relief 
at  all  here.  But  both  sides  seem  to  agree  that  such  credits  as  are 
justly  allowable  shall  be  now  given,  and  the  whole  dispute  settled. 
Therefore  decree  that  for  |I20  of  the  judgment  there  shall  be  a  per- 
petual injunction;  that  the  residue  of  the  judgment  shall  be  paid 
to  Roberts  if  not  already  paid,  for  which  he  may  have  execution; 
and  that  the*  costs  of  the  suits  at  law  and  of  this  suit,  shall  be  paid 
by  the  complainant. 

See,  as  to  sufficiency  of  answer,  Wilson  v.  Carver^  4  Hay.  90.  As  to  produc- 
Hon  of  paperSy  Denton  v.  HUly  4  Hay.  78,  and  note  sub  Jin.  See  King's  IKgest, 
6086,  9736,  9787,  9884. 
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*  PeTTQK  V.  BaILST  BlTTLBB  AND  JoHN  BUTLEB.        [141] 

[^Consequential  DamagesJ] 

Pbr  Curiam.     The  facts  are,  that  in  January,  1818,  the  de- 
fendants, claiming  a  right  derived  nnder  the  entry  of  one  Petrie, 
sold  their  shares  of  it  to  the  complainant     It  was  an  entry  of  a 
saltpetre  cave.     He  gave  divers  notes  for  the  payment  of  the  pur- 
chase money  —  some  to  persons  that  the  defendants  owed,  and  some 
to  themselyes  respectively.     The  greater  part  of  these  potes  has 
been  paid.     The  entry  is  included   within  the   bounds  of  lands 
granted  in  1795  to  S.  Donelson.     The  entry  was  therefore  void 
which  Petrie  made,  and  which  the  defendants  sold.    Bailey  Butler, 
who  made  the  contract,  stated  the  value  of  the  cave  to  be  $20,000. 
The  cave  was  rented  to  several  persons,  to  be  used  till  each  made  a 
certain  quantity  of  saltpetre.    The  rent  of  8,500  lbs.  of  saltpetre  was 
by  the  contract  to  be  paid  to  the  complainant,  and  Bailey  and  But- 
ler refused  to  give  up  the  notes  securing  the  payments.    The  prod- 
uce was  stated  by  Bailey  and  Butler  to  be  six  pounds  for  every 
bushel  of  dirt  in  1801,  and  that  it  would  be  more  afterwards.     It 
was  far  inferior  to  this  representation.     What  is  the  law  to  be  ap- 
plied to  this  statement  ?    If,  in  the  formation  of  a  contract,  fraud 
intervene,  and  mix  in  it,  and  the  purchaser  rely  upon  qualities  and 
properties,  as  attached  to  the  thing  purchased,  because  stated  by 
the  latter,  which  do  not.  really  exist,  and  they  are  such,  without 
which  the  purchaser  probably  would  not  have  purchased,  then  the 
vendee  ought  to  be  discharged  from  it.  1  Powell  on  Contracts,  147  ; 
Newland,  852,  858.     Here  is  no  title,  when  the  vendor  held  out 
there  was  a  good  one.     The  complainant  was  a  trespasser  by  his 
entry,  and  is  liable  to  the  action  of  the  true  owner.     The 
cave  is  not  of  the  value  represented,  nor  is  the  *  product     [142] 
of  the  dirt  anytliing  equal  to  the  representation.    It  is  true 
that  this  statement  of  facts  is  supported  by  the  oath  of  a  single 
witness,  but  the  oath  is  corroborated  by  the  circumstance  of  the 
grant  produced,  which  issued  to  Stockly  Donelson,  and  again  by 
the  sum  given  for  the  cave,  which  was  $2,571.     The  claim  of  the 
complainant  for  expenses  incurred  in  erecting  a  furnace  and  other 
baildmgs  after  the  purchase,  cannot  be  taken  into  view.     These 
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elections  were  not  a  part  of  the  contract,  but  were  made  by  the 
complainant  by  his  own  choice  in  conaeqaence  of  the  bargain.  If 
we  allow  damages  upon  the  first  consequence,  then  also  upon  the 
second,  third,  and  thousandth.  The  fiiilure  of  a  postmaster  to  de- 
liver a  letter,  giving  liberty  to  pay  by  a  certain  day  for  a  lottery 
ticket,  price  one  dollar,  would  make  him  liable  to  pay  to  him  the 
letter  was  addressed  to,  the  sum  of  $20,000,  should  that  ticket  after- 
wards turn  out  to  be  a  prize  of  920,000.  In  short,  the  absurdity 
of  such  damages  is  well  elucidated  by  the  story  of  the  crockery- 
ware  peddler  who  intended  by  the  sale  and  profits  to  become  a  mer- 
chant, and  then  a  nobleman  of  the  first  order,  and  afterwards  to 
marry  the  princess.  The  trespasser  who  broke  his  wares,  ought, 
according  to  this  computation,  to  have  paid  nearly  the  value  of  the 
Turkish  Empire.  Decree  that  the  whole  contract  be  set  aside ;  that 
the  moneys  paid  by  the  complainant  be  repaid  to  him,  each  defend- 
ant repaying  the  sums  paid  to  or  for  him,  and  that  the  notes  yet 
unsatisfied  and  remaining  in  the  power  of  the  defendants  shall  be 
deposited  in  the  o£Bce  of  the  clerk  and  master  of  this  court  in  three 
months,  to  be  canceled;  and  that  for  such  notes  as  are  unsatis- 
fied, in  whose  hands  soever  they  may  be,  and  which  shall  not  then 
be  deposited  as  aforesaid,  that  the  defendants  to  whom  the  same 
w^re  made  payable,  shall  pay  the  amount  thereof  and  interest  to 

the  complainant  on  the  last  day  of  the  said  three  months ; 
[143]     and  also,  that  the  defendant  for  whose  use  *  and  at  whose 

instance  a  note  or  notes  was  or  were  given  to  any  third 
person  or  persons,  shall  also  pay  to  the  complainant,  on  the  last  day 
of  the  said  three  months ;  and  also,  the  defendant  for  whose  use  or 
at  whose  instance  a  note  or  notes  was  or  were  given  to  any  third 
person  or  persons,  shall  also  pay  to  the  complainant  the  principal 
and  interest  of  the  sum  due  thereby,  in  case  the  note  or  notes  last 
mentioned  shall  not  be  deposited  as  aforesaid  on  the  last  day  of  the 
said  three  months.  And  it  is  decreed  that  the  amount  of  these 
several  classes  of  notes,  and  of  the  money  paid,  with  all  needftil 
specifications  of  debts,  sums,  and  persons  receiving  and  paying,  shall* 
be  reported  by  the  clerk  and  master  of  the  court  to-morrow  morn- 
ing. And  it  is  ftirther  ordered,  that  the  complainant  shall,  immedi- 
ately after  the  date  of  this  decree,  relinquish  to  the  defendant  all 
the  right,  tide,  and  interest  in  and  to  the  said  entry  which  he  hath, 
or  claimed,  or  may  be  supposed  to  have  or  claim,  by  the  said  con- 
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tract,  or  any  transfer  of  the  plat  and  certificate  of  survey,  or  any 
other  transfer  made  in  pursuance  of  said  contract,  such  relinquish- 
ment to  be  made  by  deed,  to  be  approved  of  by  the  clerk  and  mas- 
ter of  this  court.  And  decree  fxurther,  that  the  defendants  pay  the 
costs  of  this  suit.  The  defendant  is  not  ordered  to  account  for  the 
use  and  occupation  of  the  saltpetre  cave,  for  even  at  law  the  plea 
of  nU  JuAuit  in  tenementis  would  be  a  good  plea  against  the  lessor, 
if  not  estopped  by  the  deed  of  the  lessee,  and  for  very  good  reason 
the  law  is  so.     The  lessee  is  liable  to  account  to  the  true  owner. 

0     See  Vance  v.  Lancaster ^  8  Hay.  130,  and  references  svh  Jin, 


*ioisasi  PiGG  V.  John  Spabbow.  [144] 

[Levy  on  Goods  a  Discharge  of  Debt.  ^  Forthcoming  BondJ] 

Per  Cubiam.  The  bill  states  that  the  complainant,  being  an  in- 
habitant of  Amherst  County,  in  the  State  of  Virginia,  was  sued  in 
an  action  of  trespass,  assault  and  battery,  by  the  defendant,  in  the 
District  Court  of  Albemarle,  of  said  State  ;  that  pending  the  suit'he 
removed  to  the  county  of  Smith  in  this  State  ;  that  the  defendant 
recovered  upon  the  suit  brought  by  him  in  the  State  of  Virginia, 
9100,  and  sent  the  record  into  this  State,  upon  which  suit  was  insti- 
tuted against  the  complainant  in  the  Circuit  Court  of  the  county  of 
Smith,  and  recovery  had  thereon  in  the  sum  of  $120  ;  that  after  the 
recovery  against  the  complainant  in  Albemarle  District,  the  complain- 
ant being  there  upon  a  visit,  the  defendant  issued  an  execution  upon 
said  judgment,  which  was  levied  on  his  property  to  the  value  of  the 
judgment  and  costs,  and  that  he  gave,  according  to  the  laws  of  that 
State,  a  forthcoming  bond  to  the  sheriff  for  the  property  so  levied  upon, 
which  was  accepted  by  him.  The  defendant,  after  this,  sued  out  an 
execution  on  the  recovery  aforesaid  in  Smith  Circuit  Court,  upon 
which  the  complainant  filed  his  bill,  praying  an  injunction,  which  was 
granted,  and  the  bill  is  taken  pro  cortfesso.  The  court  is  of  opinion 
that  the  levying  of  the  execution  upon  the  complainant's  property 
sufficient  to  discharge  the  same,  is  in  law  a  satisfaction  to  the  defend- 
ant, and  discharges  him  from  all  liability  occasioned  by  virtue  of  any 
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proceedings  had  on  said  judgment  subsequent  to  the  levy  ;  iihat  the 
forthcoming  bond  changes  not  the  eflfoct  of  the  execution,  it  only  pro- 
dooes  a  modification  in  \he  attainment  of  its  object.     But  the  law 

goes  farther.  If  in  this  case  the  sheriff,  instead  of  taking 
[146]     *  this  forthcoming  bond,  a  species  of  relief  afforded  by  the 

laws  of  Virginia  to  debtors  by  execution,  had  simply  taken 
a  bond  for  money  from  the  complainant,  it  would  have  been  by  the 
common  law  a  good  execution  upon  the  party,  and  discharge  him 
from  the  judgment,  and  the  sheriff  would  have  been  answerable  for 
the  money.  See  fia.  Ab.  verba  ^*  Execution,"  Letter  D  ;  E^ble, 
551.  Decree  that  the  injunction  granted  in  this  cause  be  made  per- 
petual, and  that  the  defendant  pay  the  costs  of  this  suit. 

See  Sherrell  v.  Ooodrum,  8  Hum.  419;  Mclntyrey,  Halford^  4  Yer.  582; 
Charlton  ▼.  Lay^  5  Hum.  496 ;  Young  y.  Read,  3  Yer.  297 ;  Broton  y.  McDonald, 
8  Yer.  158 ;  Camp  v.  Laird,  6  Yer.  246  ;  Carroll  v.  Fields,  6  Yer.  805  ;  Clark  y. 
Belly  8  Hum.  26  ;  Cook  y.  Smith,  1  Yer.  148 ;  Williams  y.  Botoden,  1  Swan,  282  ; 
Games  y.  Pickett,  2  Sneed,  655  ;  King's  Digest,  1607  et  seq.,  1629  et  seq. 


Hammonds  t^.  Ebmbb  and  Wifb. 

« 

[^OonHnuance.  —  New  TrialJ] 

Per  Curiam.  Kemer  and  wife  sued  Hammonds  in  detinue  for  a 
negro  woman.  Issue  was  joined  upon  the  plea  of  nan  detinet  in 
February  term,  1816,  and  was  tried  at  August  term,  1816.  A 
continuance  was  moved  on  the  affidavit  of  Hammonds,  stating  that 
bis  claim  was  under  Jinkins  the  administrator  of  Jinkins,  who  died 
possessed  of  the  mother  of  the  negro  in  question,  who  was  born  since 
the  death  of  the  intestate.  That  he  wanted  the  letters  of  adminis- 
tration, and  sent  for  them  to  Wythe  County  in  Virginia,  but  they 
had  not  yet  arrived.  The  counsel  for  the  plaintiff  below  admitted 
the  letters  of  administration,  and  thereupon  the  court  ordered  a  trial, 
which  otherwise  would  have  been  postponed.  A  verdict  was  given 
for  the  plaintiff  below,  who  was  now  the  defendant  in  error.  A  mo- 
tion was  made  for  a  new  trial,  founded  upon  Hammonds'  affidavit, 
who  says  he  made  his  affidavit  for  a  continuance  and  went  home, 
having  been  told  by  his  counsel  that  the  affidavit  would  certainly 
procure  a  continuance.     He  believes  that  he  had  a  good  defense, 
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and  will  be  able  *  to  make  it  at  next  term  if  a  new  trial  can  be  [146} 
gmnted  to  him.  As  for  a  writ  of  error  founded  on  a  refiiaal 
to  grant  a  continuanoe,  under  our  aet  of  1809,  eh.  49,  §§  26, 27,  the 
power  ci  the  court  extends  to  all  cases  wheire  the  court  below  gives 
.judgment  or  makes  a  decision  or  decree*  By  a  refiisal  of  a  continuance 
where  it  ought  to  be  allowed,  much  injury  may  be  done  to  the  appli- 
cant. After  a  final  judgment  in  the  cause,  this  court  may  rectify  any 
mistake  or  error  which  hath  intervened  and  hath  caused  a  material 
jojury  to  either  party.  But  the  court  did  not  err  in  refusing  this  con- 
tinuance, the  evidence  wanted  having  been  admitted  by  the  adverse 
party.  As  to  the  motion  for  a  new  trial,  besides  the  objection  that 
the  surprise  spoken  of  in  Hammonds'  affidavit  comes  from  him  alone, 
and  depends  upon  his  single  affidavit  uncorroborated,  it  states  no 
certain  cause  for  granting  a  new  trial.  It  states  a  belief  of  the  depo- 
nent in  general  terms,  that  he  has  a  good  defense  and  can  make  it  at 
another  time.  His  absence  was  not  occasioned  in  any  degree  by  the 
wrongful  conduct  of  his  adversary ;  shall  he  then  make  it  injurious 
to  his  adversary  ?  No,  surely.  And  will  this  court  grant  a  new  trial 
upon  the  belief  of  Hammonds,  without  knowing  the  particulars  of 
the  defense  he  is  to  set  up,  so  as  to  judge  of  its  effect,  and  of  the 
{NX>bability  there  is  that  he  wUl  be  able  to  produce  the  evidence 
needful  to  support  it?  Surely  not.  That  would  be  to  make  the 
right  of  a  suitor  depend  very  much  upon  the  credulity  of  his  an- 
tagonist, and  even  upon  his  rashness.  He  ought  to  have  stated  the 
particulars,  and  then  to  have  shown  by  indifferent  testimony  a  con- 
currence of  circumstances,  that  the  facts  upon  which  it  rested  could 
be  established. 

2%«  new  trial  was  properly  refused.    Jffirm  the  judgment. 


*  Woodfolk  v.  Blount  and  Others.  [147] 

{^Notice  Lis  Pendeni."] 

PsB  CuBiAM.  The  bill  charges  that  a  certain  Nathaniel  Wil« 
liams  was  entitled  to  256  acres  of  land,  as  an  officer  in  the  Conti- 
nental Line  ;  that  on  the  16th  of  May,  1785,  he  sold  the  same  to 
a  certain  Grafton  Ireland  for  a  valuable  consideration,  and  executed 


120  8  HAYWOOD.  [Carthage, 


Woodlblk  9.  Bloant. 


a  transfer  directing  the  grant  to  issne  in  the  name  of  said  Ireland ; 
that  on  the  7th  of  March,  1786,  a  grant  issued  to  said  Williams, 
the  transfer  not  having  been  filed  in  time  to  enable  Ireland  to  obtain 
a  grant  in  his  own  name ;  that  after  the  issaance  of  said  grant, 
which  includes  the  lands  now  in  dispute  lying  on  Cumberland  River 
in  Smith  County,  the  said  Nathaniel  deceased,  leaving  William 
Williams  and  Nathaniel  Williams,  junior,  his  heirs  at  law ;  and 
that  on  the  18th  day  of  December,  1802,  the  complainant  purchased 
1,024  acres  of  land  from  the  said  Grafton  Ireland  for  a  valuable  con* 
sideration,  and  received  a  deed  of  conveyance  therefor.    And  the  bill 
further  charges,  that  William  Williams  afterwards  died  and  left  the 
said  Nathaniel  sole  heir  at  law  of  said  estate ;  and  that  afiBrwards 
the  defendants,  Edward  Harris  and  John  Gray  Blount,  having  notice 
through  Jacob  Blount,  their  agent,  and  otherwise,  of  the  previous 
sale  of  Nathaniel  Williams,  senior,  to  Grafton  Ireland,  procured  a 
conveyance  from  Nathaniel  Williams,  junior,  for  said  land,  without 
consideration;  and  fturther,  they  procured  a  conveyance  through 
Charles  Smallwood,  who  acted  as  their  agent,  with  the  same  notice 
and  without  consideration,  and  that  Williams  well  knew  of  the  sale 
from  his  ancestor  to  Ireland ;  and  the  defendants  reftise  to  con- 
vey.   The  answers  of  the  defendants,  Blount  and  Harris, 
[148]     *  deny  notice  either  to  themselves  or  Jacob  Blount,  and  deny 
that  Jacob  Blount  was  their  agent,  and  deny  that  Smallwood 
acted  as  their  agent,  and  allege  they  gave  a  valuable  consideration 
for  said  land.    The  answer  of  the  defendant  Smallwood  denies  notice 
of  Ireland's  purchase,  insists  that  he  is  a  purchaser  for  himself,  and 
gave  a  valuable  consideration  for  said  land,  as  will  appear  by  the 
deed.     The  answer  of  Ireland  admits  the  material  facts  of  the  bill. 
The  exhibits  show  that  a  deed  was  made,  dated  the  17th  of  Novem- 
ber, 1796,  by  Nathaniel  Williams,  junior,  to  Charles  Smallwood,  for 
all  his  western  lands,  without  specifically  describing  any  particular 
tract,  and  without  warranty  ;  and  on  the  5th  of  March,  1799,  a 
conveyance  from  said  Williams  to  Blount  and  Harris  for  the  land  in 
dispute  with  special  warranty.     And  it  also  appears  that  a  deed  was 
made  by  Charles  Smallwood  to  Blount  and  Harris  on  the  5th  of 
^  September,  1805,  for  said  lands.    These  are  the  material  facts  pre- 
sented by  the  papers  in  this  cause.    In  the  examination  of  this  cause 
two  general  propositions   present  themselves.     First,  if  Nathaniel 
Williams,  the  elder,  were  now  living  and  possessed  of  the  legal  title 
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of  this  tract  of  land,  conld  the  complainant  have  a  decree  against 
him  ?  Secondlji  if  he  conld  have  snch  decree,  have  any  circnm- 
atances  intervened  since  his  death  to  change  the  matter  ?  Upon  the 
first  point  no  difficulty  has  been  experienced  by  the  conrt.  It  is 
urged  by  the  defendant's  counsel,  that  the  consideration  given  by 
Ireland  to  Nathaniel  Williams,  senior,  for  this  land  was  ina  Jequate, 
and  therefore  it  ought  not  to  be  enforced.  It  is  believed  that  no 
case  can  be  found  where  inadequacy  of  consideration,  abstracted 
from  all  other  considerations,  has  been  deemed  sufficient  either  to 
set  aside  a  contract  or  to  refiise  to  enforce  it.  2  Powell  on  Contracts, 
255  ;  1  Wils.  Rep.  280,  281 ;  2  Yes.  518.  Bnt  if  any  circumstances 
accompany  the  transaction  which  will  be  sufficient  to  au- 
thorize the  court  to  infer  the  *  want  of  free  consent,  the  [149] 
court  will  lay  hold  of  these  circumstances  and  relieve  the 
party.  The  case  of  Heme  v.  Meeres^  1  Yem.  465,  turned  upon 
the  above  principle.  No  such  circumstance  exists  here  ;  the  price 
or  value  of  the  horse  does  not  appear ;  one  witness  says  he  was  a 
valuable  horse  at  the  period  this  contract  was  made.  The  selling 
price  of  this  kind  of  property  was  extremely  low.  The  North  Caro- 
linians held  it  not  in  high  estimation,  whilst  its  few  occupants  were 
menaced  and  harassed  by  savages  ;  and  it  seems  very  probable  that 
the  price  given  was  as  high  as  usual.  Upon  the  second  point  more 
difficulty  has  been  experienced,  not  from  the  intricacy  of  any  princi- 
ple of  law  involved  in  the  investigation,  but  from  the  ascertainment 
of  facts  upon  which  the  mind  could  repose  with  confidence,  whilst 
it  made  the  application  of  these  principles.  The  defendants,  Harris 
and  Blount,  set  up  titles  to  this  land  through  two  difierent  channels : 
first,  directly  by  conveyance  from  Nathaniel  Williams,  heir  at  law 
of  the  patentee,  and  secondly,  indirectly  through  Charles  Small- 
wood.  Let  us  examine  these  titles  separately,  and  see  if  either  of 
them  will  protect  the  defendants.  The  evidence  shows  that  Jacob 
Blount,  who  is  said  to  be  agent  in  this  transaction,  as  early  as  the 
year  1798  or  1799,  had  an  interview  with  Col.  Murfree  on  the 
subject  of  this  claim  of  Ireland,  that  he  asked  the  witness  if 
Nathaniel  Williams,  senior,  had  sold  this  land  to  Ireland,  and 
whether  he  had  conveyed  it.  The  witness  informed  him  he  had 
Bold  it  to  Ireland.  He  then  observed,  he  would  advise  his  brother 
to  have  nothing  to  do  with  it.  The  next  thing  we  hear  on  this 
subject,  Jacob  Blount  came  to  the  house  of  another  witness,  and  re- 
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quested  him  to  send  for  Nathaniel  Williams,  junior,  whieh  he  did ; 
and  when  Williams  came  he  solicited  him  to  make  a  deed  for  this  land 
to  his  brother  John  Gray  Blount  and  Edward  Hanris.  Williams  re- 
fused, and  stated  that  his  uncle  had  sold  it  to  Ireland  in  his 
[150]  lifetime,  and  had  received  payment ;  *  Blount  preffsed  him  to 
make  it,  and  said  if  they  held  the  land  they  would  give  him 
something,  whereupon  the  deed  was  made ;  and  that  no  consideration 
was  given.  From  this  evidence,  which  is  uncontradicted  and  unim* 
peached,  the  mind  is  satisfied  that  Jacob  Blount  was  the  agent  of  the 
defendants,  Blount  and  Harris,  in  this  transaction,  that  he  had  com- 
plete notice  of  Ireland's  outstanding  equity,  and  that  no  consideration 
was  given.  It  is  objected  that  Jacob  Blount  is  not  such  agent  as  the 
law  contemplates,  when  it  is  decided  that  notice  to  him  shall  bind  his 
principal.  This  is  not  believed  to  be  correct.  This  whole  business 
seems  to  have  been  transacted  entirely  by  Jacob  Blount,  for  the  de- 
fendants, Blount  and  Harris,  and  they  receive  the  benefit  of  the  con- 
tract. The  law  then  is,  that  notice  to  the  agent  shall  be  considered 
su£Scient  notice  to  the  principal.  2  Fonb.  158 ;  1  Oh.  Ca.  S8 ;  8 
Atkins,  646 ;  Gil.  Rep.  7 ;  2  Vem.  574,  609.  But  there  is  one 
circumstance  which  goes  very  far  towards  proving  actual  notice* 
The  subject  of  Ireland's  claim  to  this  land  must  have  been  men-i 
tioned  between  Jacob  Blount  and  his  principals  previous  to  the 
conveyance  in  1799,  because  he  asks  the  witness  about  Ireland's 
purchase,  and  then  says  he  would  advise  his  brother  to  have  nothing 
to  do  with  it.  The  court,  from  this  view,  are  satisfied  that  the  de- 
fendants had  sufficient  notice  of  the  previous  purchase  of  Ireland  to 
convert  them  into  trustees,  and  to  divest  them  of  this  title  in  &vor 
of  the  complainant.  Now  let  us  proceed  to  examine  the  defendants' 
title  derived  through  Smallwood,  and  see  if  they  can  resist  a  decree 
for  the  complainant  under  it.  Notice  is  either  actual  or  implied. 
When  anything  appears  which  would  put  a  man  of  ordinary  pru- 
dence upon  inquiry,  the  law  presumes  that  such  inquiry  was  ac- 
tually made,  and  therefore  fixes  the  notice  upon  him  as  to  all  legal 
consequences.  2  Fonb.  151 ;  Yes.  junior,  487  ;  1  Vem.  149, 819 ; 
2  Vem.  881 ;  2  Oh.  Ca.  246.  The  deed  fix>m  Williams 
[161]  *jnnior  to  Smallwood,  the  evidence  clearly  shows,  was 
without  consideration  ;  indeed  he  does  not  positively  deny 
this  allegation  in  his  answer,  but  makes  an  evasive  reference  to  the 
deed  on  the  subject,  and  it  is  equally  clear  that  be  had  notice  of 
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Ireland's  preyioas  parchase.  Smallwood  certainly  then  eonld  not 
resist  the  complainant's  claim.  The  next  qnestion  that  occnrs  is, 
how  do  Harris  and  Blount,  who  it  is  said  purchased  of  him,  stand  ? 
Are  they  in  a  better  sitaation  ?  The  court  incline  to  think  they 
stand  on  similar  grounds.  The  deed  of  Williams  to  Smallwood 
possesses  a  kind  of  double  character ;  it  has  the  features  of  a  power 
of  attorney  as  well  as  a  conveyance ;  it  describes  no  particular  land, 
and,  besides,  contains  no  warranty  of  title.  Neither  does  the  deed 
from  Smallwood  to  them  contain  any  warranty.  These  are,  perhaps, 
sufficient  circumstances  to  put  them  upon  inquiry,  and  bring  them 
within  the  principle  of  the  last  cases  referred  to.  We  are  not  sure 
but  upon  examination  it  will  be  found  that  the  vendee  in  all  cases, 
when  he  receives  but  a  special  warranty  or  quitclaim  conveyance, 
takes  the  estate  subject  to  all  the  disadvantages  that  it  was  liable  to 
in  the  hands  of  the  vendor,  and  the  law  will  presume  notice  of  all 
incumbrances,  either  legal  or  equitable.  The  circumstance  of  a 
vendor  refusing  to  make  a  full  and  ordinary  assurance  is  sufficient 
to  excite  suspicion,  and  put  the  party  upon  inquiry.  Where  the 
payee  indorses  a  bill  without  recourse  after  it  is  due,  or  afler  pay- 
ment has  beeft  refused,  the  holder  or  indorsee  takes  subject  to  all 
equity  that  could  have  been  set  up  against  it,  in  the  hands  of  the 
payee.  4  Mass.  Reports,  870 ;  2  Caines's  Cases,  808 ;  2  Johnson's 
Reports,  800 ;  4  Johnson,  28 ;  2  Dallas,  896 ;  1  Hay.  278.  The 
reason  upon  which  the  cases  have  been  decided  on  the  circum- 
stances of  the  indorsements  without  recourse,  the  bill  not  being  paid 
when  due,  are  deemed  sufficient  to  put  the  indorsee  upon  inquiry. 
The  principles  in  relation  to  conveyances  of  real  property 
*  with  special  warranty,  perhaps  will  be  found  equally  [152] 
applicable.  However,  it  is  not  necessary  to  give  a  positive 
opinion  on  this  subject.  Independent  of  this  view  of  the  ease, 
there  is  another  objection  to  the  title  of  Blount  and  Harris  derived 
through  Smallwood  that  must  render  it  inoperative.  This  bill  was 
filed  in  August,  1804,  and  this  conveyance  was  made  the  5th  of 
September,  1805,  and  after  the  filing  the  answer  of  Blount  and 
Harris.  Purchases  made  pendents  Ute  are  presumed  to  be  made 
with  notice.  2  P.  W.  482  ;  8  Atk.  892 ;  2  Ponb.  152 ;  Amb.  676. 
It  is  said,  in  some  of  the  answers,  that  this  purchase  was  made  as 
early  as  the  year  1796,  yet  no  evidence  is  before  the  court  but  the 
conveyance  itself,  and  certainly,  if  the  defendants  wished  to  avoid 
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the  maxim,  qui  prior  est  in  tempore^  potior  in  jure^  they  should  have 

shown  to  the  satisfaction  of  the  court  the  equity  upon  which  this 

late  conveyance  is  founded.     Upon  the  whole  matter,  this  court 

are  satisfied  that  the  complainant  is  entitled  to  a  decree  for  the 

land  described  in  his  deed  from  Ireland  for  1,024  acres* 

Se«,  as  to  noHce  to  agent,  Union  Bank  v.  CampbeU,  4  Hum.  894;  Duhe  v. 
Harper,  4  Yen  280;  King's  Digest,  9724,  10,046-49. 


COLESON     V.     BlANTON. 


[Registration,  —  Subsequent  Purchasers.  —  Statute  of  Limitation  04  to 
Thrusts.  —  Recaption,  —  Amendment  and  Repleader.'] 

Per  Curiam.  This  is  an  appeal  in  the  nature  of  a  writ  of  error 
from  the  Circuit  Court  of  the  county  of  Warren.  Blanton  sued 
Coleson  in  trover  for  a  negro  pamed  Hagar,  a  child  of  one  of  the 
negroes  named  in  the  deed  of  trust  from  Richard  Blanton  and 
Philip  Vaughan  to  Charles  Blanton,  the  plaintiff,  ditted  the  19th 
of  August,  1791,  by  which  deed  said  negroes  were  conveyed  "  to 
said  Charles,  his  exeoutors  and  administrators,  in  trust  to  and  for 

the  following  uses :  that  is  to  say,  to  the  use  of  the  said 
[168]     Philip,  until   *  William  (a  son  of  Philip  Vaughan  by  a 

daughter  of  Richard  Blanton,  which  daughter  was  then 
dead)  shall  attain  the  age  of  21  years  or  marry,  or  in  case  of 
his  death  before  either  happens,  then  until  the  next  youngest 
child  shall  attain  to  that  age  or  marry.  And  upon  the  happening 
of  one  of  these  events,  then  to  the  use  of  Burnet,  Lucy,  Polly,  and 
William  (the  children  of  said  Vaughan,  and  his  said  deceased 
wife").  The  deed  of  trust  was  indorsed  thus:  ^'  Carolina,  April 
court,  1792.  This  deed  was  acknowledged  by  Richard  Blanton,  and 
ordered  to  be  recorded :  William  Nelson.  Truly  recorded :  John 
Pendleton.  Carolina,  April  court,  1794.  Proved  by  the  oaths  of 
the  witnesses  as  to  Vaughan,  and  ordered  to  be  recorded :  William 
Nelson."  On  the  15th  of  December,  1815,  John  Pendleton  cer^ 
tified  that  the  foregoing  deed  of  trust  from  said  Richard  Blanton 
and  Philip  Vaughan  to  Charles  Blanton,  was  duly  proved  and 
acknowledged,  and  admitted  to  record  in  the  court  of  said  county. 
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and  that  the  certificates  of  proof  and  acknowledgment,  signed  bj 
William  Nelson  as  clerk,  are  taken  from  the  records  in  said  office. 
Mr.  Pendleton  signed  his  name  as  clerk.  There  is  ako  indorsed  a 
certificate  of  the  presiding  jnstice  as  to  the  official  characters  of 
Nelson  and  Pendleton.  William  Tate  was  introduced  for  the 
plaintiff;  his  father  had  sold  the  negro  in  question  to  Coleson,  the 
defendant ;  whether  he  warranted  the#title,  he  could  not  say ;  nor 
whether  there  was  a  bill  of  sale ;  he  said  he  had  heard  his  fiither 
say,  that  he,  the  father,  had  sold  Hagar  15  or  20  years  ago ;  he 
understood  his  father  got  her  from  Logan.  Evidence  was  intro- 
duced to  identify  the  negro.  It  was  admitted  by  the  defendant 
that  a  demand  was  made  of  him  of  the  negro  in  controversy  a  little 
before  Christmas,  1813.  Fry  says  that  15  or  20  years  ago  Philip 
Yaughan  sold  the  negro  in  controversy  to  Logan,  of  Surry  County, 
in  North  Carolina.  William  Vaughan's  deposition  was 
oflfered  and  rejected,  he  being  a  cestui  *  qtie  tnist.  His  [154] 
declaration  made  to  Fry  is  not  sufficient  proof  of  the  dis- 
charge of  his  interest.  This  brings  us  to  the  principal  question  in 
this  cause.  The  first  is,  had  Charles  Blanton,  the  trustee,  such  a 
property  in  the  negro  in  question  as  enabled  him  to  bring  and  sus- 
tain this  action  ?  The  legal  estate  was  in  Atm,  his  executors  and 
administratars.  This  gave  him  the  absolute  legal  ownership  of  the 
slave,  and  that  never  ceases  till  the  objects  of  the  trust  be  accom- 
plished, one  of  which  is.  a  recovery  for  the  benefit  of  cestui  que 
tnut  from  any  one  who  has  the  possession.  It  does  not  appear 
when  William  Yaughan  married  or  attained  21.  This  will  be 
material  to  the  solution  of  some  of  the  questions  made  in  this  cause. 
Another  question  is,  whether  the  deed  to  the  trustee  be  void.  It 
was  dated  the  19th  of  August,  1791,  acknowledged  by  Richard 
Blanton,  and  recorded  in  due  time.  It  was  not  proved  and  regis- 
tered as  to  P.  Yaughan  until  April,  1794,  far  beyond  the  ultimate 
period  allowed  by  the  law  of  Yirginia.  It  was  valid  as  between 
the  parties,  whether  recorded  or  not.  As  to  subsequent  purchasers, 
a  prior,  voluntary  conveyance  may  not  be  good.  But  until  such 
subsequent  purchaser  appear,  it  is  legal  evidence,  and  as  such,  should 
be  received  and  read  to  the  jury.  Another  question  is,  whether 
any  prior  right  was  vested  in  Philip  Yaughan  by  bis  marriage  with 
Bichard  Blanton's  daughter,  and  putting  the  negroes  in  his  pos- 
session, where  they  remained  till  after  the  birth  of  four  children  ? 
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There  is  no  evidence  of  this  but  in  the  recital  of  the  trust  deed ; 
and  that  recital  negatives  a  prior  right  in  Vaughan.  Both  Vauglian 
and  Richard  Blanton  in  this  deed  admit  the  right  of  Blanton.  A 
subsequent  purchaser  cannot  say  after  this,  tliat  Vaughan  had  an 
antecedent  title  which  still  continued  to  exist  after  the  acknowl- 
edgment and  estoppel.  The  legal  title  then  was  by  the  deed 
in  Charles  Blanton  the   trustee.      Another  question  is,  whether 

Logan,    being    a    purchaser    for  Vaughan,   is   preferred 
[155]     *  in  law  to  Charles  Blanton  the  trustee ;  surely  he  cannot. 

Though  a  subsequent  purchaser  for  value  be  preferred  to  a 
volunteer,  it  is  because  tiie  prior  conveyance  is  considered  as  a  nul- 
lity and  the  property  to  be  still  remaining  in  the  grantor.  Will 
this  apply  to  the  case  where  one,  not  having  the  legal  estate  at  all, 
as  Vaughan  had  not,  conveys  to  a  purchaser  for  a  valuable  con- 
sideration ?  Will  that  exclude  Charles  Blanton,  who  derived  his 
legal  title,  not  from  Vaughan,  but  Richard  Blanton  ?  Surely  not. 
The  question  here  is  only  between  Blanton  and  Logan,  who  had 
the  better  right,  Richard  Blanton  or  Philip  Vaughan.  Another 
question  is,  whether  the  statute  of  limitations  will  apply  to  this  case 
so  as  to  bar  the  action  of  Charles  Blanton,  the  trustee  and  plaintiff 
in  this  action  ?  By  the  act  of  1715,  ch.  27,  §  5,  the  action  may 
be  barred  if  not  brought  within  three  years  next  after  the  cause  of 
action  accrued.  When  did  the  cause  of  action  accrue  to  the  plain- 
tiff? Not  until  the  arrival  of  William  Vaughan  to  the  age  of  21 
years,  and  not  until  a  conversion  after  that  period.  The  right  of 
action  accrues  when,  after  the  marriage  or  coming  of  age  of  Wil- 
liam Vaughan,  there  was  a  possessor  who  used  the  property  as  hb 
own,  without  the  consent  of  the  true  owner.  But  we  cannot  ascer- 
tain what  point  of  time  that  was.  The  deed  to  the  plaintiff  was 
made  the  19th  of  August,  1791.  The  writ  in  this  cause  issued  the 
18th  of  October,  1818.  Erie's  depositbn  was  taken  the  18th  of 
December,  1794.  Nineteen  or  twenty  years  before  that,  Vaughan 
sold  the  negro  to  Logan,  that  is  to  say,  in  the  year  1798  or  1794. 
This  sale  vested  the  trust  estate,  which  Vaughan  had  by  the  deed 
of  trust,  in  Logan ;  and  that,  and  the  right  of  possession  thus  trans- 
ferred, did  not  cease  so  as  to  let  in  the  trustee's  claim  till  William 
Vaughan's  arrival  to  the  age  of  21.  The  court  inclines  to  the 
opinion  at  present,  that  a  lapse  of  three  years,  and  a  consequent 
bar  in  favor  of  one  possession,  is  not  also  a  bar  in  fitvor  of  another 
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who  afterwards  got  the  poBsession,  *  before  the  lapse  of  [156] 
three  years  after  the  action  accrued  against  him.  The 
property  remains  in  the  plaintiff  as  before ;  the  remedy  by  action 
is  barred,  but  the  right  of  recaption  exists.  If  a  defendant  has 
been  three  years  in  possession,  a  right  of  property  is  not  thereby 
acquired,  as  a  right  of  possession  in  ejectment,  where  the  right  of 
entry  being  destroyed,  and  no  other  remedy  remaining,  a  bar  to  the 
entry  leaves  the  ^possession  unassailable  by  any  means.  It  is  said 
that  4  Mass.  702 ;  5  Jc^nson,  412,  are  to  the  contrary.  These 
books  are  not  produced ;  the  reasons  given  are  not  known ;  we 
must  be  governed  by  our  own  reason  and  the  spirit  of  former  cases. 
The  second  volume  of  Henning  and  Munford,  800,  301,  we  have 
seen.  The  point  as  there  stated  is  admitted,  but  no  reason  or 
former  authority  is  given.  It  is  believed  that  the  defendant  may 
or  may  not  plead  the  act  of  limitations  in  bar  of  a  personal  action, 
as  he  thinks  proper.  If  he  does  not  plead  it,  he  cannot  insist  upon 
it.  No  one  can  plead  for  him ;  that  would  be  to  make  him  take 
advantage  of  the  act,  whether  he  would  or  not.  A  garnishee  in 
attachment  cannot  plead  the  act  of  limitation  for  the  defendant ;  no 
more  can  a  third  person  into  whose  hands  the  personal  chattel  may 
come,  after  a  prior  possession  had  of  it  fol^  three  years.  The  de- 
fendant need  not  plead  the  act  of  limitations  in  bar  of  an  ejectment, 
because  the  bar,  which  takes  away  the  plaintiff's  right  of  entry, 
vests  the  right  of  possession  in  the  defendant,  and  this  right  he  may 
give  in  evidence  on  the  general  issue.  But  in  the  case  of  personal 
actions  the  statute  must  be  pleaded,  because  no  right  of  property 
vesttf  in  the  defendant  on  the  accrual  of  the  bar  under  the  statute. 
And  not  pleading  the  statute  in  the  case  from  second  Henning 
and  Munford,  distinguished  those  who  did  not  plead  the  statute 
from  those  who  did.  The  latter  did  not  recover  as  they  would, 
1^  by  e£9uxion  of  time,  they  acquired  the  property.  K  then  the 
right  of  property  is  not  lost  by  the  plaintiff,  and  is  not 
acquired  by  the  defendant,  *and  he  can  only  plead  in  [157] 
bar  of  the  remedy,  then  a  second  possessor  cannot  plead 
the  statute,  because  a  former,  under  whom  he  claims,  could.  Nor 
can  tlie  second  possessor  bar  the  plaintifi'^s  remedy  by  the  plea 
which  that  former  possessor  used  at  his  option.  Again,  though  the 
plaintiff  be  barred  by  the  act  of  limitations  in  one  State,  he  may 
recover  in  another,  where  the  time  is  longer  and  is  not  yet  elapsed. 
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The  reason  is,  the  plaintiff  may  ase  the  remedy  given  by  the  law  o£ 
the  country  where  the  remedy  is  sought.  And  as  the  time  to  bar 
by  the  act  of  another  State  respects  the  remedy,  and  not  the  right, 
it  cannot  be  resorted  to  at  all  in  the  courts  of  that  State  where  the 
action  happens  to  be  brought,  as  it  would  certainly  be  if  a  lapse  of 
time  vested  in  the  possessor  the  property  of  the  thing  sued  for.  If 
the  owner  retake  the  property  peaceably  after  three  years,  or 
come  into  possession  as  executor  or  administrator,  or  by  other  lawful 
means,  his' dominion  and  possession  become  united,  and  he  is  not 
bound  to  part  with  either  to  the  late  possessor  or  his  representative. 
It  may  be  urged  that  the  first  possessor,  when  he  conveys  to  a 
second,  transfers  the  right  to  plead  the  statute  as  appendant  to  the 
article  transferred.  What  then  will  the  first  possessor  plead,  if, 
after  that,  he  be  sued  in  trover  ?  Will  he  still  plead  the  defense 
which  he  has  alienated?  Another  question  is  as  to  the  special 
matter  to  avoid  the  general  operation  of  the  statute  in  the  plea 
of  three  years  elapsed  before  the  commencement  of  the  action. 
Whether  the  exception  be  allowed  by  the  statute  expressly,  or  by 
construction  upon  the  statute,  the  matter  of  the  exception  should 
be  stated  in  a  replication,  and  issue  be  taken  upon  it,  not  upon  the 
plea  of  three  years  closed ;  for  that  is  admitted  by  the  special 
matter  to  avoid  it,  and  need  not  be  tried.  If  no  issue  be  taken 
upon  the  special  matter,  how  will  the  parties  know  whether  or  not 

to  produce  proof?  How  will  the  defendant  know  that  the 
[158]     plaintiff  intends  to  produce  proof  of  any  *  special  matter 

of  exception  ?  How  will  he  be  prepared  to  rebut  such 
proof  when  offered,  if  he  have  no  previous  notice  by  pleading? 
It  is  a  question,  whether  a  removal  of  the  property  to  a  distance, 
for  the  purpose  of  avoiding  the  plaintiff  *s  action,  and  concealing 
from  the  plaintiff  who  hath  the  possession,  and  where  it  is,  so  as 
to  place  it  out  of  his  power  to  sue,  will  excuse  the  plaintiff  from 
commencing  his  action  within  the  prescribed  time.  Such  circum- 
stances will  form  an  exception  upon  the  same  principle  that  if  a 
defendant  die,  and  there  be  no  executor  or  administrator  to  be 
sued,  the  intervening  time  will  not  be  computed ;  or  where  the 
plaintiff  dies,  and  there  is  no  executor  or  administrator  for  some 
time.  Here,  also,  the  intervening  time  will  not  be  computed.  Im- 
potentia  excusat  legem.  The  proof  of  removal  must  be  made  by 
the  plaintiff  in  verification  of  *his  replication ;  and  he  must  prove 
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fbrther,  as  well  as  state  in  his  replication,  that  after  using  proper 
diligence  and  search  to  discover  where  the  property  was,  he  could 
not  discover  where  it  was.     This  proof  also  must  come  on  the  side 
of  the  plaintiff.      The  period  of  the  termination  of  this  exception 
mast  be  fixed  by  proof  on  the  side  of  the  defendant,  by  showing 
that  on  such  a  day,  which  was  more  than  three  years  before  the 
commencement  of  the  action,  the  plaintiff  had  knowledge  where 
the  property  was,  and  in  whose  possession  it  was.   The  impossibility 
to  sue  being  once  established  by  proof,  continues  till  terminated  by 
proof  ex  contrario.     As  to  the  application  of  the  act  of  limitations  to 
trusts,  the  rule  is  that  it  does  not  apply  in  the  case  of  trusts.      This 
is  a  generalized  expression  ;  reduced  to  particularity  it  means,  that 
a  justice  [trustee  ?]  cannot  plead  the  act  against  his  ce9tui  que  trusty 
because  his  possession  is  the  possession  of  the  eeetui  que  trust.     The 
rule  excludes  the  trustee  from  the  benefit  of  the  plea  in  this  instance, 
but  furnishes  no  defense  to  his  adversary,  a  stranger,  when  the  trus- 
tee is  plaintiff.     The  result  of  all  the  inquiries  is,  that  the 
plaintiff'  *  once  had  a  right  to  recover,  and  still  has  it,  unless     [159] 
barred  by  the  act  of  limitations.     Whether  he  is  barred  or 
not,  cannot  be  ascertained  for  want  of  some  facts,  which  might  have 
been  found  and  stated  on  the  record.     The  court  cannot  therefore 
determine  whether  the  plaintiff  be  barred  or  not,  until  this  state- 
ment be  made.     And  then  we  come  to  another  question  ;  which  is, 
whether  a  repleader  or  amendment  of  the  pleadings  can  now  be 
directed.     And  surely,  where  the  pleadings  are  not  such  as  will 
bring  out  the  proper  fiicts,  such  repleader  or  amendment  may  be 
allowed  of;  otherwise,  judgment  could  not  be  given   upon   the 
merits.   Another  question  is,  whether  such  repleader  or  amend- 
ment be  allowable  for  introducing  a  defense  supported  by  the 
act  of  limitations.   The  old  doctrine  was  to  the  contrary  ;  but  in 
modem  times  this  aversion  to  the  act  of  limitations  has  worn  off. 
The  courts  now  think  this  act  as  much  to  be  favored  as  any  other. 
Why  should  not  a  defense,  made  legal  by  it  and  sufficient,  be  let  in 
by  the  same  means  as  any  other?    There  is  no  just  ground  for  any 
such  difference.     Therefore  let  the  judgment  be  set  aside  and  the 
cause  remanded,  with  liberty  to  replead  and  put  in  issue  such 
matters  as  the  parties  may  think  proper,  to  bring  before  the  court 
the  &ct8  not  yet  ascertained. 

l^OTS.   The  dictum  in  this  case,  that  three  yean^  adverse  poMemon  of  penon- 
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alty  doe«  not  vest  the  absolute  title  of  property,  and  that  the  right  of  recaption 
exists  afler  such  possession,  is  distinctly  overruled  by  KegUr  v.  MUeSy  Mar.  & 
Yer.  426;  Partee  v.  Badget,  4  Yer.  174,  and  Hardeson  v.  HagSf  4  Yer.  507. 

See,  as  to  the  operation  of  the  statute  of  limitations  upon  trust  estates.  Pinker- 
ton  v.  Walker,  8  Hay.  221;  Goss  v.  Singleton,  2  Head,  67 ;  Ferguson  v.  Kennedy, 
Peck,  321;  Williams  v.  Otey,  8  Hum.  568;  Woolridge  v.  Planters'  Bank,  1 
Sneed,  297;  Wilson  v.  Kilcannon^  4  Hay.  182 ;  King  v.  Travis,  4  Hay.  280; 
Parker  v.  Hall,  2  Head,  641 ;  Belote  v.  White,  2  Head,  708;  Kincaid  v.  Rogers, 
10  Hum.  83 ;  Herron  v.  Marshall,  5  Hum.  448 ;  Porter  v.  Greer,  1  Cold.  564  ; 
5mi7A  V.  Thompson,  2  Swan,  886;  ^ilren  v.  iS^mt'M,  1  Sneed,  304;  McDonald  v. 
McDonald,  8  Yer.  145 ;  Porter  v.  Porter,  8  Hum.  586 ;  Cartwright  v.  Cari- 
wright,  4  Hay.  184  ;  Hickman  v.  Gaither,  2  Yer.  200 ;  Smart  v.  Waterhouse,  10 
Yer.  94  ;  Lafferty  v.  Furley,  3  Sneed,  157 ;  Guthrie  v.  Oto«n,  10  Yer.  839;  Cocibe 
v.  McGinnis,  Mar.  &  Yer.  361;  Bryant  v.  Puckett,  8  Hay.  252;  McLainr, 
Terrell,  1  Swan,  48;  Yarborough  v.  Newell,  10  Yer.  376;  Overton  v.  Bigelow, 
8  Yer.  518;  FToorf  v.  •Time*,  Meigs,  516;  Hammond  v.  Hopkins,  3  Yer.  525. 
As  to  subsequent  purchasers  from  vendor  before  registration,'  McCuUoug  v. 
Eudaly,  8  Yer.  846 :  Ftn«on  ▼.  Huddleston,  Cooke,  254 ;  Lillard  v.  Rucker,  9 
Yer.  64;  Fance  v.  Masterson,  8  Hum.  619 ;  Myers  v.  Ross,  8  Head,  59  ;  Co/>e- 
/an/:?  v.  Bennett,  10  Yer.  855 ;  Camej  v.  Jones,  5  Yer.  249.  See  King's  Digest, 
563,  3175,  3183,  6976,  8483,  9175. 
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[  Warranty  in  Sales  of  ChaUds,  —  New  Trial  —  Lien  of  Justices^  Judg^ 
ment.  —  Registration.  —  Fraudtdent  Conveyances  —  Sale  afler,  —  Pa- 
rol Evide^ice  to  prove  Lost  Judgment,'] 

Per  Curiam.  This  is  an  action  of  covenant,  founded  on  cove 
nants  contained  in  a  bill  of  sale  made  by  Staton  to  Read,  2d  March, 
1812,  of  a  negro  girl  warranted  as  to  title,  and  also  warranted  to 
be  sound  and  healthy  as  far  as  the  vendor  knew.  And  also,  that 
he  would  pav  a  penalty  if,  &c.  The  breaches  assigned 
[160]  *  are,  that  the  vendor  had  no  title ;  that  the  girl  was  un- 
sound, and  he  knew  it ;  and  that  he  had  not  paid  the  pen- 
alty.  The  pleas  are,  first,  that  he  did  not  break  the  covenant ; 
secondly,  that  the  defendant  performed  the  covenant ;  and  thirdly, 
that  the  girl  was  not  recovered  from  Read  by  due  course  of  law  in 
a  competent  court.  Issues  are  joined  on  the  two  first  pleas,  and  a 
demurrer  is  joined  upon  the  third  plea.  A  verdict  has  been  finally 
given  for  the  plaintiff  on  these  issues.     And  the  demurrer  of  the 
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plaintiff  to  the  third  plea  of  the  defendant,  was  holden  to  be  good 
hj  the  Circuit  Court.     A  bill  of  exceptions  has  4)een  filed,  and 
errors  assigned,  and  in  ntUlo  eat  erratum  pleaded.     It  is  stated  in 
the  bill  of  exceptions  that  Donelson  owned  the  negro  in  question  on 
the  3d  of  December,  1810,  and  conveyed  her  by  bill  of  sale  to 
Harper  Garner  on  that  day,  and  also  divers  other  articles  of  prop- 
erty, that  is  to  say,  his  horses,  and   his   household  and   kitchen 
furniture.     This  bill  of  sale  was  registered  in  the  year  1816.     Har- 
per Gamer  paid  debts  for  Donelson  to  the  amount  of  $80.     He  got 
the  negro  girl  aforesaid  from  Donelson,  and  a  horse  worth  $70,  and 
a  hundred  dollar  note  on  Williams,  which  was  satisfied  by  Williams. 
All  the  property  mentioned  in  the  bill  of  sale  was  sent  by  Harper 
Gramer,  with  his  brother  Parish  Gamer,  who  moved  with  Donelson, 
to  Duck  River.     The  negro  was  sometimes  in  the  possession  of 
Parish  Gamer,  and  sometimes  in  the  possession  of  Donelson.   They 
lived  within  sight  of  each  other,  and  Parish  Gamer  was  the  brother- 
in-law  of  Donelson.     The  next  summer  Thomas  Gamer,  by  direc- 
tiong  of  Harper  Gamer,  took  the  girl  away  and  sold  her  to  Staton,  and 
made  a  bill  of^sale  to  Staton,  dated  the  27th  of  August,  1818;  and 
in  that  bill  of  sale  warranted  the  title,  but  not  the  sanity  of  the  girl. 
Harper  Garner  permitted  Donelson  tcTuse  all  the  property  mentioned 
in  the  bill  of  sale  except  the  negro.    It  was  not  proved  that 
Donelson  owed  anything  which  Harper  *and  Thomas  Gar-     [161] 
ner  did  not  assume,  except  the  debt  recovered  by  Young 
before  a  justice  of  the  peace  for  the  county  of  Davidson,  for  which 
the  negro  was  sold  in  1812.  This  execution  was  grounded  on  an  ex- 
ecution and  certificate  from  Bedford  County,  founded  on  this  judg- 
ment from  Davidson  County  in  favor  of  Young,  rendered  the  12th  of 
August,  1808.   Exception  was  taken  to  the  reading  of  these  papers. 
An  execution  issued  on  Young's  judgment  in  Davidson,  the  12th  of 
August,  1811,  which  also  was  excepted  to.     It  was  proved  that 
the  warrant  and  judgment  in  Davidson  were  lost,  but  were  truly 
stated  in  the  execution.     Martin  purchased  the  girl  at  the  execu- 
tion sale  aforesaid  for  $54,  and  sold  her  again  for  $100.     Thomas 
Gramer  bid  for  her  at  the  execution  sale  $130,  thinking  to  retain 
the  money.     He  afterwards  offered  to  purchase  her  from  Martin. 
The  girl  was  dumb  or  nearly  so.     This,  however,  was  discoverable 
by  ordinary  diligence  ;  the  girl  was  about  10  or  11  when  purchased. 
Her  price,  $160.     The  plaintiff  gave  in  evidence  the  verdict  of  a 
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jury,  summoned  bjr  the  proper  officer  to  inquire  whose  property  the 
girl  was,  who  found  her  to  be  the  property  of  Donelson.  The 
Gamers  did  not  forbid  the  sale,  nor  show  their  bill  of  sale  when 
the  execution  sale  took  place.  When  Donelson's  bill  of  sale  was 
obtained,  and  when  he  moved  away  with  Parish  Cramer,  he,  Donel- 
son, was  overtaken  by  officers  with  attachments  in  favor  of  several 
creditors.  Upon  this  record,  divers  questions  arise.  The  first  is 
as  to  the  third  plea  of  the  defendant,  demurred  to  by  the  plaintiff, 
and  holden  to  be  sufficient  by  the  court ;  was  it  a  good  plea  or  not  ? 
This  court  think  it  was  not  a  good  plea.  When  the  vendor  warrants 
the  title  of  a  chattel  which  he  sells,  if  there  be  a  better  title  in  an- 
other person,  and  the  vendee  be  dispossessed,  though  without  any 
suit  or  action  at  law  or  in  equity,  the  covenant  for  title  is  broken 

as  much  as  if  there  had  been  a  recovery  by  suit.  And 
[162]     *  indeed  it  is  much  to  be  doubted  whether  a  suit  might 

not  be  sustained  before  dispossession ;  for  if  the  vendee  be 
obliged  to  wait  till  dispossessed,  the  warrantor  by  that  time  may  be 
insolvent,  though  otherwise  for  a  long  time  after  the  warranty.  ^ 

The  next  question  is,  whether  there  ought  to  be  a  new  trial,  and 
that  depends  upon  divers  considerations.  First,  was  any  lien 
created  by  the  execution  issued  by  the  justice  in  Davidson  County 
in  the  year  1811,  upon  the  personal  chattels  of  Donelson  ?  The 
Supreme  Court  has  already  decided  this  question  in  the  negative, 
and  we  are  satisfied  with  that  decision.  Secondly,  was  the  bill  of 
sale  to  Harper  Garner  void  as  to  a  creditor  by  non-registration 
within  the  time  prescribed  by  law  ?  It  was  made  the  8d  of  De- 
cember, 1810,  and  was  registered  in  the  year  1815.  The  time  for 
registration  was  prolonged  before  the  prescribed  time  expired.  No 
chasm  intervened  between  the  prescribed  time  and  the  act  giving 
further  time.  The  bill  of  sale,  therefore,  never  became  void  for 
want  of  regbtration,  and  before  the  arrival  of  the  final  period  for 
registration,  it  was  good  as  to  all  persons,  creditors  as  well  as  others. 
It  passed  the  title  to  Harper  Garner,  if  the  sale  itself  be  not  liable 
to  some  other  objection.  A  third  question  is,  whether  was  the  con- 
veyance by  Donelson  to  Harper  Garner  fraudulent  and  void  under 
the  circumstances  which  attended  it?  The  possession  being  left 
sometimes  with  Parish  Garner,  and  sometimes  with  Donelson,  is  a 
circumstance  not  explained,  and  to  that  must  be  added  that  the 
Gamers  paid  debts  only  to  the  amount  of  9180,  leaving  Young's 
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debt  unsatisfied.  Besides  the  negro  and  other  property  mentioned 
in  the  bill  of  sale,  Garner  received  a  horse  of  Donelson  worth  fl70, 
and  a  note  of  $100  on  Williams,  which  he  paid.  These  were  nearly 
equal  to  all  the  debts  they  paid.  The  value  of  the  property  received 
from  Donelson  greatly  exceeded  the  debts  paid  by  Gamer. 
If  this  transaction  *  be  validated,  then  there  will  be  saved  [163] 
for  Donelson,  at  the  expense  of  his  creditors,  a  part  of  the 
property  which  ought  to  be  employed  for  the  satisfaction  of  his 
creditor.  If  it  be  a  hardship  to  set  aside  the  whole  transaction 
when  the  articles  received  were  paid  for  in  part,  by  satisfaction  of 
Donelson's  debt,  still  that  is  better  than  by  making  it  good  for  all 
to  exclude  a  creditor.  The  loss  will  iall  upon  him  who  produced 
the  dilemma.  The  conveyance,  therefore,  to  Harper  Garner,  was 
fraudulent  and  void  as  to  a  creditor.  A  fourth  question  is,  whether 
the  invalidity  of  this  bill  of  sale  was  done  away  by  a  subsequent 
sale  for  valuable  consideration  to  Staton  ?  Answer :  there  was  not 
any  sale  to  Staton  which  can  be  noticed  in  a  dispute  between  him 
or  his  assignee  and  a  creditor.  The  execution  sale  was  in  the  fall 
of  the  year  1812.  The  bill  of  sale  to  Staton  was  on  the  27th 
of  August,  1818.  This  sale  was  not  rendered  notorious  by  a  bill 
of  sale,  provided  and  registered  as  required  by  1784,  ch.  10,  §  7. 
There  is  no  evidence  of  a  sale  which  can  be  supported  against  a 
creditor.  The  property  remained  still  as  it  was  before.  And  be- 
sides, a  sale  void  for  fraud  as  against  a  creditor  cannot  become 
unavoidable  by  a  subsequent  sale  of  the  vendee  for  a  valuable  con- 
'  sideration  and  bona  fde^  to  one  not  conusant  of  the  former  fraud. 
Newland,  404,  496 ;  1  Atk.  858  ;  2  Ves.  158 ;  6  Ves.  26,  877. 
The  property,  therefore,  remained  liable,  as  it  was  in  the  hands  of 
Harper  Garner,  notwithstanding  the  transaction  between  him  and 
Staton. 

A  fifth  question  is,  as  to  the  admissibility  of  the  verdict  of  the  jury 
summoned  to  inquire  in  whom  the  property  of  the  girl  was.  It 
was  an  inquisition  not  made  by  virtue  of  any  legal  precept,  nor 
under  the  direction  of  a  court  legally  constituted  to  instruct  the  jury 
in  matters  of  law ;  nor  to  exclude  incompetent  testimony ;  nor  to 
set  aside  the  verdict  if  wrong,  or  unjustly  obtained ;  nor  to  confirm 
it  by  pronouncing  a  judgment  upon  it.  It  ought  not  to 
have  been  *  given  in  evidence  on  the  trial  of  these  issues.  [164] 
But  had  the  evidence  been  rejected,  still  the  same  verdict 
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ought  to  have  been  given,  and  being  right,  the  court  ought  not  to 
have  set  it  aside. 

A  sixth  question  is,  as  to  the  effect  of  the  aiBdavits  produced  for 
the  purpose  of  obtaining  a  new  trial,  and  as  to  the  propriety  of 
hearing  them  at  all.     Is  it  consistent  with  principle  to  say,  that  an 
affidavit  made  by  the  plaintiff  or  defendant,  who  cannot  give  evi- 
dence in  case  of  granting  a  new  trial,  shall  be  received  to  state 
matters  upon  which  it  should  be  granted  ?    Supposing  them  admis- 
sible, they  speak  of  new  discovered  testimony  which  is  to  be  given 
by  others.     Either  the  affidavit  of  the  witness  himself  should  be 
offered,  or  some  other  indifferent  testimony  showing  that  the  proof 
relied  on  can  be  had.     The   seventh   and  last  of  these  previous 
questions  is,  whether  parol  evidence  can  be  received  to  prove  the 
former  existence  of  a  judgment  and  the  loss  thereof  by  the  justice 
who  gave  it?   That  is  legal  testimony.  How  else  could  it  be  proved? 
And  must  the  rights  derived  under  the  execution  be  lost  when  the 
judgment  and  execution  itself  shall   be  lost  ?      The  justices  fre- 
quently mislay,  lose,  or  destroy  their  judgments  and  executions. 
It  would  be  exceedingly  pernicious  to  the  public  if  such  evidence 
were  not  receivable.     Upon  the  whole,  it  may  be  said  that  the  bill 
of  sale  to  Harper  Grarner  was  void,  being  covenous,  and  has  not 
been  set  up  by  any  posterior  transaction ;    and  that  the  verdict 
given  ought  to  stand,  notwithstanding  any  of  the  objections  which 
have  been  made.     The  result  of  this  discussion  is,  that  the  judg- 
ment of  the  Circuit  Court  is  correct,  and  ought  to  be  affirmed. 

See,  as  to  the  lien  of  justices*  execution,  Estes  v.  Williams,  Cooke,  41 S;  Parker 
V.  Swan,  1  Hum.  80;  Farquhar  v.  Toney,  5  Hum.  502.  As  to  innocent  pur^ 
chaser  from  fraudulent  vendor,  Williams  y.  Lowe,  4  Hum.  62.  As  to  laying 
grounds  for  new  tried,  Hammonds  v.  Kemer,  8  Hay.  145;  Chambers  v.  Brown^ 
Cooke,  292  ;  Scott  v.  Wilson,  Cooke,  315.  As  to  registration  between  vendee  and 
vendor's  creditors,  King's  Digest,  10,439-10,460.  As  to  parol  testimony  to  prove 
contents  of  lost  record.  Lane  v.  Jones,  2  Cold.  818;  Pierce  v.  Bank  of  Tenn.^ 
1  Swan,  265.    See  Ring's  Digest,  6178,  6848,  6857,  9343,  10,455,  10,842,  12,003. 
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*Danibl  Morbis  V.  John  Giluam.  D^^^l 

\_Land  Law. —  OccvpanctesJ] 

Per  Curiam.  It  appeared  upon  the  record  in  this  cause,  that 
on  the  8d  day  of  August,  1807,  John  Gilliam  made  an  entry  of 
200  acres,  his  occupant  claim ;  that  on  the  same  Sd  day  of  Au- 
^st,  1807,  Daniel  Morris  made  an  entry  of  200  acres,  his  occu- 
pant claim  ;  that  the  number  of  Gilliam's  entry  was  15,  and  the 
number  of  Morris's  entry  88  ;that  Morris  caveated  the  entry  of 
Gilliam,  which  was  certified  by  the  principal  surveyor  to  the 
County  Court  of  Franklin,  removed  from  thence  by  certiorari  to 
the  District  Court  of  Winchester,  and  transferred  from  thence  to 
the  Circuit  Court  of  Franklin  County.  And  at  the  August  term 
of  said  court,  1814,  a  jury  found  the  following  facts,  to  wit : 
^^  That  no  eonditumal  line  was  agreed  to  by  the  parties.**  And  the 
following  facts  were  agreed  on  by  the  counsel :  "  That  in  Feb- 
ruary, 1806,  the  caveatee,  who  resided  in  East  Tennessee,  came  to 
see  the  country,  and  was  on  the  land  in  controversy  after  the 
caveator  had  been  on  it,  and  had  put  the  initials  of  his  name  on  a 
tree,  cut  some  poles  at  it,  and  directed  his  son  John  and  a  Mr. 
Deloach  to  build  him  a  cabin  on  said  land ;  that  on  the  20th  of  Feb- 
ruary, 1806,  and  before  any  cabin  was  built,  the  caveator,  who  re- 
sided on  Stone's  River,  returned  to  the  place,  and  cut  a  set  of  house 
logs,  made  rails,  built  a  pen,  and  sowed  some  seed  in  it,  and  cleared 
about  three  quarters  of  an  acre  of  land  ;  that  John  Gilliam,  junior, 
afterwards  went  there  and  built  a  cabin  with  the  logs  that  the  cavea- 
tor had  cut ;  that  about  the  20th  of  March,  1806,  the  caveator  moved 
with  his  family  upon  the  land,  and  found  John  Gilliam,  junior,  living 
in  the  cabin ;  that  the  caveator  moved  into  the  cabin  with 
the  said  John  Gilliam,  junior ;  that  they  afterwards  fell  *  out,  [166] 
and  the  caveator  was  compelled,  by  the  superior  force  of 
the  said  John  Gilliam,  junior,  to  move  between  80  and  100  yards  to 
the  place  where  he  claims  his  preference  right ;  that  the  caveator 
was  seated  on,  and  in  actual  possession  of  the  place  where  he  now 
lives,  at  and  before  the  first  of  May,  1806,  which  place,  and  the  im- 
provements thereon,  made  on  the  said  first  day  of  May,  1806,  was 
in   the  centre  of  his  survey ;  that  the  caveator's  survey  includes 
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the  land  in  controversy ;  that  before  the  caveator  left  the  cabin 
built  by  John  Gilliam,  junior,  to  wit,  on  the  10th  of  April,  1806, 
his  brother,  Lemuel  Gilliam,  came  out  with  a  negro  of  his  father's, 
and  lived  that  summer  with  his  brother  John  in  said  cabin,  and 
made  com  there,  and  at  another  place  about  a  quarter  of  a  mile  off; 
that  John  Gilliam,  junior,  had  another  improvement  about  three 
quarters  of  a  mile  off,  which  he  afterwards  sold  ;  that  the  caveatee 
resided  in  East  Tennessee  till  January,  1807,  when  he  moved  to 
the  cabin  his  son  John  had  built,  and  enjoyed  the  benefit  of  the 
crop  made  by  his  son  Lemuel  at  that  place ;  that  John  Gilliam, 
junior,  claimed  the  land  where  the  cabin  was,  under  a  grant  to 
Russell,  and  agreed  with  the  caveator,  when  the  caveator  left  the 
cabin  built  by  the  said  John,  that  if  he  did  not  establish  his  claim 
under  the  grant,  he,  John,  would  relinquish  all  his  right  of  a  pref- 
erence to  the  caveator ;  that  the  said  Lemuel  was  under  age,  and 
the  work  he  did  was  for  his  father ;  and  that  he  claimed  no  right 
of  occupancy  for  himself;  that  the  caveatee's  improvement  was 
not  included  in  the  centre  of  his  survey  ;  that  Lemuel  Gilliam 
was  seated  on  and  in  actual  possession  of  the  place  where  the  cabin 
was,  at  and  before  the  first  day  of  May,  1806,  under  the  direction 
of  the  caveatee  aforesaid." 

It  further  appeared  from  the  record,  that  the  interference  of  the 
two  tracts  amounted  to  57  acres,  105  square  poles;  that  at  the 

February  term  of  said  court,  upon  the  above  case  and  the 
[167]     argument   of  counsel,  *  it  was  ordered  by  the  court  that 

the  caveat  be  dismissed  and  the  caveatee  recover  his  costs, 
&c.,  from  which  judgment  the  caveator  took  his  appeal  in  nature  of 
a  writ  of  error  to  this  court.  Three  points  were  made  in  this  case 
bv  the  counsel.  First,  whether  the  circumstances  of  the  occupant, 
anterior  to  the  first  day  of  May,  1806,  could  be  taken  into  view. 
Secondly,  whether  the  caveatee  comes  within  the  act,  of  1806,  ch.  3, 
§  2.  Thirdly,  how  the  survey  in  this  case  should  be  made.  First, 
whether  the  circumstances  anterior  to  the  first  day  of  May,  1806, 
can  be  taken  into  view.  It  is  considered  that  they  cannot,  for 
previous  to  this  time  the  Legislature  seems  to  have  taken  no  no- 
tice of  them,  by  considering  them  trespassers  before  that  time,  or 
as  having  performed  meritorious  services  ;  and  it  would  be  foreign 
to  the  spirit  of  the  act,  to  take  into  consideration  the  agreements, 
contracts,  or  disputes  of  the  parties  in  relation  to  their  claim  under 
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the  same,  as  thereby  particular  cases  might  be  brought  into  view,  to 
the  exclusion  of  general  principles,  on  which,  in  contemplation  of 
law,  titles  should  always  depend.  Secondly,  whether  the  caveatee 
comes  within  the  act  of  1806,  ch.  8,  §  2.  The  act  says,  ''  That 
any  person  or  persons  who  have  seated  him,  her,  or  themselves  on 
any  vacant  and  unappropriated  land  within  the  jurisdiction  of  this 
State,  and  who  were  in  actual  possession  of  the  same  at  or  before 
the  first  day  of  May,  in  the  present  year,"  &c.  It  is  contended,  ac- 
cording to  the  true  construction  of  these  words,  the  caveatee,  John 
Gilliam,  is  not  comprehended ;  that  he  cannot  be  considered  as  a 
person  who  may  have  seated  himself  on  vacant  lands,  &c.,  and  in 
actual  potsessian^  but  negative  the  idea  of  being  in  possession  by  a 
son,  servant,  agent,  or  other  person  on  his  behalf.  If  this  be  the 
true  construction,  to  what  length  would  it  go  ?  It  would  go  this 
length,  it  is  conceived  ;  that  if  he  were  not  in  actual  possession  by 
his  person  on  that  day,  as  if  he  were  gone  to  court,  muster, 
or  upon  other  business  off  the  *  premises,  he  would  not  [168] 
satisfy  the  law,  notwithstanding  his  possession  was  con- 
tinued by  his  family,  if  he  had  one,  by  his  servants,  if  he  had  any, 
and  by  his  property,  if  he  had  neither.  But  the  act  could  not 
mean  the  corporeal  possession  before  stated,  as  being  the  qualifica- 
tion upon  which  the  benefit  of  the  act  depended,  as  thereby  its 
operation  might  be  narrowed  by  accident,  and  its  extent  limited  by 
contingency,  in  direct  opposition  to  the  manifest  scope  and  intention 
of  the  act.  The  object  perhaps  was,  to  give  the  preference  to 
those  who  had  taken  possession  with  a  view  to  the  making  of  a 
crop  on  the  land  that  season ;  and  actual  possession  on  the  first  day 
of  Mav  was  considered  as  sufiicient  evidence  of  that  intent.  Now 
what  kind  of  possession  evidenced  this  intent?  A  possession 
by  a  part  of  a  man's  family  would  be  as  conclusive  of  this  as  that 
of  the  man  himself,  especially  such  a  part  of  his  family  as  the  law 
considers  under  his  direction  and  control,  as  an  infant  son,  a  ser- 
vant, whose  services  he  is  entitled  to  command,  and  the  benefits  and 
product  of  them  to  receive.  In  this  case,  the  caveatee's  son  Lem- 
uel, being  under  age,  having  come  there  with  his  father's  negro,  and 
being  there  at  and  before  the  first  of  May,  1806,  and  having  the 
same  season  made  a  crop,  which  was  enjoyed  by  the  caveatee,  on 
the  premises,  is  considered  an  actual  possession  by  the  caveatee 
within  the  act  of  Assembly.     But  the  case  cited  at  the  bar  from 
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Kingston,  of  John  Smith  T  is  considered  as  having  decided  the 
principle  of  the  present  case.  There  the  court  looked  into  the  na- 
ture of  the  possession  of  Smith's  tenant,  and  finding  it  a  tenancy, 
rejected  his  claim.  This  settles  the  present  case,  for  it  authorizes  as 
to  look  into  the  possession  of  Lemuel  Gilliam,  and  the  moment  we 
do  this,  we  cease  to  have  a  doubt,  upon  the  facts  agreed,  who  is  in 
actual  possession.  The  caveatee  is  entitled  on  another  ground, 
which   I   will  barely  mention.      From  the    relationship   between 

the  son  Lemuel  and  his  father  in  this  case,  the  infancy 
[109]     *  of  the  son,  the  residence  of  the  father's  negro  with  the  son, 

and  the  subsequent  enjoyment  of  the  crop  and  premises  by 
the  father,  he  may  be  considered  as  the  assiffnee  of  the  son  under 
the  act,  and  in  this  way  entitled  to  a  right  of  occupancy.  In  ad- 
verting to  the  facts  agreed  upon  in  this  case,  it  seems  that  both  these 
parties  are  in  such  an  actual  possession  as  to  entitle  each  to  the 
benefit  of  a  right  of  occupancy,  by  virtue  of  his  possession,  to  a 
distinct  spot,  which,  not  being  at  a  sufficient  distance  from  that  of 
the  other  to  permit  the  survey  of  each  to  be  in  a  square,  with  the 
improvement  in  the  centre,  without  interference,  it  seems  a  ques* 
tion  which  shall  give  place,  and  raises  a  third  point  in  this  cause, 
how  the  survey  is  to  be  made.  This  depends  on  the  same  act  of 
1808,  ch.  3,  §  2,  which  says,  *'  such  occupant  shall  include  his  im-- 
provement  in  the  centre  of  a  squareJ*^  The  caveatee  having  the 
elder  entry,  hath  the  prior  right  of  survey.  But  the  caveator  says 
that  the  caveatee  hath  not,  in  this  case,  surveyed  according  to  the 
requisition  of  the  act,  by  placing  his  improvement  in  the  centre,  and 
running  his  lines  equidistant  therefirom,  so  as  to  include  the  quan- 
tity given  by  the  entry  ;  but  has  surveyed  in  such  a  manner  as  to 
place  his  improvement  between  the  centre  of  his  survey  and  the 
caveator's  claim,  by  which  the  interference  is  rendered  much  less 
than  if  he  had  surveyed  by  placing  his  improvements  in  the  centre  ; 
and  the  caveator  objects  to  this,  and  says,  that  as  the  caveatee  hath 
not  pursued  the  act,  the  survey  is  void.  To  this  it  is  answered, 
that  it  is  true  the  survey  should  pursue  the  act  and  be  conformable 
thereto,  otherwise  it  is  void  as  far  as  it  deviates  therefrom ;  that  is 
to  say,  by  including  land  not  warranted  by  the  act,  to  the  extent  of 
such  unauthorized  included  part,  but  no  further.  And  the  survey 
in  this  case  including  the  unauthorized  part  not  on  the  side  of  the 
caveator,  but  on  the  other  side  the  most  remote  from  him,  thereby 
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receding  from,  instead  of  encroaching  upon  *  the  caveator,     [170] 
he  is  not  thereby  injured,  and  without  an  interest  in  him, 
is  not  competent  to  raise  the  objection.    I  am  for  affirming  the  judg- 
ment of  the  Circuit  Court. 

Roane,  Judge.      From  the  facts  found  and  agreed,  it  appears 
that  Lemuel  Gilliam,  son  of  the  caveatee,  being  under  age,  by  the 
direction  of  his  &ther,  who  also  placed  a  slave  under  his  charge, 
was  seated  on  and  in  actual  possession  of  the  land  in  dispute,  at  and 
before  the  first  day  of  May,  1806,  made  a  crop  there,  and  continued 
in  possession  until  the  following  January,  when  his  father,  who  had 
removed,  with  the  rest  of  his  family,  to  East  Tennessee,  took  posses- 
sion, and  L.  Gilliam  delivered  up  to  him  the  crop,  &c.,  and  set  up  no 
claim  to  a  preference  for  himself.     Gilliam,  the  caveatee,  made  an 
entry  for  200  acres,  on  the  third  of  August,  1807,  No.  15.     Morris 
was  also  actually  seated  on  the  land  on  the  first  of  May,  1806,  about 
100  yards  from  where  Gilliam  resided,  and  also  made  his  entry  on 
the  third  of  August,  1807,  No.  83,  and  has  entered  a  caveat  against 
the  claim  of  Gilliam,  alleging  that  he  is  entitled  to  a  preference  by 
prior  occupancy.     About  57  acres  of  land  is  included  in  both  sur- 
veys.    Morris's  survey  is  made,  including  his  improvement,  in  the 
centre  of  a  square.     Gilliam's  is  not  in  the  centre,  but  if  it  had 
been,  the  survey  would  have  included  all  the  same  land  now  in  dis- 
pute, and  more  of  the  land  claimed  by  Morris.     Various  facts  are 
stated  which  took  place  prior  to  the  first  of  May,  1806.     The  ques- 
tions presented  for  the  consideration  of  the  court  are,  first,  whether 
in  determining  the  right  of  preference  by  occupancy,  the  court  can 
go  fiirther  back  than  the  first  of  May,  1806,  and  inquire  into  the 
circumstances  respecting  the  possession  which  took  place  prior  to 
that  day.     Secondly,  whether  the  possession  of  L.  Gilliam,  on  behalf 
of  his  father,  is  such  as  is  contemplated  by  the  act  of  1806.   Thirdly, 
whether  Gilliam,  the  caveatee,  by  a  non-compliance  with  the 
direction  of  the  act  to  *  survey  so  as  to  include  the  improve-     [171] 
ment  in  the  centre  of  a  square,  ought  to  be  prevented  from 
holding  the  land  in  dispute,  all  of  which  would  have  been  included, 
had  the  entry  and  survey  been  made  so  as  to  include  those  improve- 
ments in  the  centre.     On  the  first  point,  the  law  is  believed  to  have 
been  settled.     The  people  residing  south  of  French  Broad  and  Hol- 
ston,  by  the  Constitution  of  this  State,  were  entitled  to  the  right  of 
preemption  and  occupancy  in  that  tract.   In  deciding  on  these  claims, 
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the  courts  nniformlj  reiiised  to  admit  any  inquiry  as  to  the  priority 
of  possession  before  the  6th  of  February,  1796,  the  date  of  the  Con- 
stitution. On  the  same  principle,  occupancy,  under  the  act  of  1806, 
to  give  a  right  of  preference,  must  have  existed  at  and  before  the 
first  day  of  May  preceding.  A  settlement  on  lands  subsequent  to 
that  time  was  not  recognized  as  giving  any  right  of  preference. 
Until  the  law  passed,  all  those  settlers  were  considered  as  trespass- 
ers. The  Legislature  might  have  refused  their  sanction  to  such 
intrusion.  There  was  no  moral  obligation  to  give  them  any  priv- 
ileges on  account  of  meritorious  services ;  but  as  many  families 
were  settled  on  vacant  lands,  it  was  thought  proper,  to  prevent  the 
confusion  that  might  arise  from  removing  them  or  permitting  others 
to  acquire  a  title  and  eject  them  from  the  lands,  to  give  them  a  pref> 
erence  of  a  small  tract,  and  thus  enable  them  to  secure  a  peaceable 
residence  for  themselves.  The  Legislature,  therefore,  having  placed 
all  who  were  settled  on  the  first  day  of  May,  1806,  on  an  equal 
footing,  the  court  cannot  make  any  distinction  between  them.  On 
the  third  point,  no  real  difficulty  is  supposed  to  exist.  Gilliam  did 
not  make  his  entry  and  survey  so  as  to  include  his  improvement  in 
the  centre  of  a  square  ;  that  is,  he  included  in  his  survey  nearly  100 
acres  less  of  the  land  claimed  by  Morris  than  he  would  otherwise 
have  done.    Can  Morris  complain  on  that  account  ?   It  is  believed  he 

cannot.     If  a  man  does  not  pursue  the  direction  of  the  law  in 
[172]     *  his  survey,  he,  and  he  alone,  is  authorized  to  complain  who 

is  injured  by  that  deviation.  But  the  principal  point  insisted 
on  in  this  case  is,  that,  by  the  law  of  1806,  he  who  claims  a  right  of 
preference  must  have  seated  himself  and  have  been  in  actual  posses- 
sion  at  and  before  the  first  of  May  preceding,  or  as  assignee  of  some 
person  so  possessed.  The  expressions  used  by  the  Legislature  seem  to 
imply  something  more  than  having  stock  or  property  there ;  some- 
thing more  than  occasionally  bestowing  his  labor  on  the  lands  ;  some- 
thing more  than  sending  slaves  there  to  reside  and  labor  for  him,  while 
he  has  an  actual  residence  and  domicile  elsewhere.  If  any  or  all  of 
these  things  were  done,  the  Legislature  did  not  recognize  them  as 
giving  a  right  of  preference,  nor  could  it  be  foreseen  what  they 
would  do  on  that  subject.  It  seems  to  me  that  some  person  must 
have  been  seated  on  the  lands,  and  in  oMual  possession,  capable  of 
taking  a  benefit  from  the  act :  and  whether  he  was  in  possession  for 
himself,  or  by  contract  for  another,  the  preference,  so  far  as  third 
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persons  are  concerned,  will  be  considered  as  cast  on  him  who  was 
in  actual  po9ites9tan.  Nor  can  those  third  persons  complain  of  any 
injury  done  to  them,  if  the  resident  surrenders  his  possession  to 
another,  vests  him  with  the  rights  conferred  on  that  possession,  and 
claims  nothing  for  himself.  In  this  situation  I  am  inclined  to  think 
Lemuel  Gilliam  was  placed.  J£  the  possession  had  been  on  his  own 
account,  the  right  of  preference  would  have  been  completely  secured 
to  him ;  but  having  been  put  in  possession  by  his  father,  and  in  that 
situation  having  acquired  the  right,  he  was  under  moral  obligations 
not  to  defeat  the  purpose  for  which  he  was  placed  there,  but  to  re- 
linquish all  claim  on  his  own  account,  and  by  delivery  of  possession 
and  the  fruit  of  his  industry,  transfer  to  his  father  all  the  advantages 
which  had  accrued  by  virtue  of  that  occupancy.  And  it  is  not  con- 
sidered as  straining  the  construction  of  the  act  too  far  to  say, 
that  his  father,  the  caveatee,  should,  from  *  the  time  posses-  [178] 
sion  was  taken  by  him,  be  considered  as  the  assignee  of  his  son, 
the  former  occupant.  Though  no  express  contract  is  stated  in  the 
facts  agreed,  yet  the  circumstances  stated  may  be  considered  as  evi- 
dence of  an  assent  by  Lemuel  Gilliam  ;  and  it  is  not  necessary  such 
assent  should  be  in  writing,  to  make  it  effectual.  This  construc- 
tion of  the  act  will  place  John  Gilliam,  the  caveatee,  as  assignee  of 
his  son  Lemuel,  on  an  equality  with  Morris,  the  caveator ;  and  Gil- 
liam having  a  priority  of  entry,  the  court  cannot  interfere  and  take 
it  from  him,  for  the  purpose  of  vesting  it  in  Morris.  The  judgment 
of  the  Circuit  Court  must  therefore  be  affirmed. 

And  it  was  affirmed. 

See  Cooke  v.  Shute^  Cooke  67  ;  Smith  v.  Cain,  2  Tenn.  196  ;  King's  Digest, 
80S4-S6. 


Martin,  qui  tam,  v.  Gordbx. 

[^Sctre  FaciM —  Basis  ofJ] 

Per  Curiam.  This  is  a  scire  faeias  against  the  defendant,  who 
became  surety,  as  it  is  said,  on  an  appeal  bond  for  McNight,  the 
defendant  in  the  court  below,  and  the  person  who  appealed  to  the 
Circuit  Court.     Upon  demurrer,  one  question  is,  whether  the  scire 
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facias  is  proper,  or  the  plaintiff  below  ought  to  have  had  judgment 
on  motion  ?  Another  is,  whether  the  scire  facias  ought  to  set  forth 
so  much  of  the  appeal  bond  as  to  show  that  the  defendant  in  the 
scire  facias  was  liable  as  surety  in  the  appeal  bond.  This  scire 
facias  states  that  it  appears  he  was.  The  defendant  makes  a  queer 
objection  :  he  says,  you  ought  to  have  had  judgment  entered  against 
me  without  a  citation ;  and  now  that  you  have  cited  me  and  given 
me  fair  notice  and  opportunity  to  make  my  defense,  I  will  say  you 

ought  to  have  taken  judgment  without  giving  me  any 
[174]     notice.     The  scire  facias  lies,  although  no  motion  *be  ever 

made.  The  appeal  bond  is  made  a  part  of  the  record,  and 
upon  every  debt  due  by  record  a  scire  facias  will  lie.  But  the  bond 
ought  to  be  set  out,  or  at  least  so  much  of  it  as  will  show  to  the 
court  the  liability  of  the  defendant ;  otherwise,  the  court  cannot 
know  whether  he  is  bound  or  not  Judffment  stistained. 

See  King's  Digest,  10,646,  10,676. 


The  State  and  Thomas  H.  Perkins  v.  Dillon. 

[^Forcible  Entry  and  Detainer,  —  Practice,  —  Appeal  only  on  Final  Judy- 

fnent*\ 

Per  Curiam.  On  the  11th  of  April,  1812,  Thomas  H.  Perkins 
complained  on  oath  to  Mathew  Rogers,  a  justice  of  the  peace  for 
Jackson  County,  that  Joshua  Dillon  had  forcibly  entered  into  a  ten- 
ement, &c.,  and  forcibly  detained  the  same.  On  his  complaint,  a 
precept,  in  the  usual  form,  was  directed  to  the  sheriff,  to  sum- 
mon a  jury.  The  jury  found  a  forcible  detainer ;  and  after  the 
verdict  or  inquisition  the  defendant,  Dillon,  tendered  a  plea  in 
writing,  denying  the  force  ;  whereupon  the  justice  sent  all  the  pro- 
ceedings to  the  Circuit  Court  for  Jackson  County.  The  defendant 
moved  to  quash  the  proceedings,  which  was  refused  by  the  court. 
The  cause  was  continued  in  court  for  some  years,  when  the  solicitor 
for  the  State  moved  the  court  to  strike  the  cause  off  the  docket  for 
want  of  jurisdiction,  not  having  been  regularly  brought  up.  That 
court,  on  argument,  discharged  the  rule.  A  bill  of  exceptions  was 
filed  to  this  opinion,  and  an  appeal  in  the  nature  of  a  writ  of  error 
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was  taken  to  this  court.     Two  questions  present  themselves ;  first, 
when  an  inquisition  of  forcible  entry  and  detainer  is  found  by  jury, 
and  the  defendant  tender  his  plea  in  writing,  denying  the 
*  force,  ought  the  proceedings  to  be  certified  to  the  Circuit     [175] 
or  County  Court  ?     The  justice  may  summon  another  jury 
to  try  the  plea,  but  the  general  practice  here  has  been  to  certify  the 
proceedings  to  the  Superior  Court ;  and  this  is  believed  to  be  in  con- 
formity with  the  directions  of  the  statutes  of  forcible  entry  and  de- 
tainer as  nearly  as  a  difference  in  the  organization  of  our  judicial 
system  will  permit.     No  law  has  ever  been  passed  on  this  subject 
by  North  Carolina  or  this  State.     This  is  not  an  appeal  from  the 
judgment  of  a  justice  of  the  peace,  but  the  proceedings  are  certified 
before  a  trial  or  judgment ;  and  the  act  of  1811,  ch,  119,  §  8,  for- 
bidding appeals  from  the  judgment  of  a  justice  to  the  Circuit  Court, 
does  not  embrace  cases  like  the  present.     The  Circuit  Court  there- 
fore did  not  err  in  refusing  to  strike  the  cause  from  the  docket  on 
that  account.     But  this  is  not  now  material  to  be  considered  ;  for, 
secondly,  the  cause  is  not  regularly  brought  hither.     There  was  no 
final  judgment  in  the  Circuit  Court.     Writs  of  error  cannot  be 
brought  till  the  cause  is  at  an  end  in  that  court.    1811,  ch.  72,  §  11. 
But  it  may  be  said  that  this  is  to  some  purposes  a  State  prosecution  ; 
that  will  make  no  difference.     At  the  last  sitting  of  the  Court  of 
Appeals  at  Knoxville,  Catharine  Foute  brought  a  writ  of  error 
against  the  State  ;  she  had  been  indicted  in  the  Circuit  Court  for 
the  county  of  Jefferson,  of  larceny.     In  that  court  a  motion  was 
made  to  quash  the  prosecution  and  discharge  her,  for  want  of  a  pros- 
ecutor indorsed  on  the  indictment,  alleging  that  the  variance  be- 
tween a  presentment  made  by  jury  and  the  indictment,  was  so  great 
that  the  latter  could  not  be  founded  on  the  former.     The  Circuit 
Court  refused  to  discharge  her,  from  which  opinion  she  appealed, 
although,  on  other  grounds  it  appeared  she  ought  not  to  be  com- 
pelled  to  answer.     The   court,   after   expressing   an   opinion   on 
those  points,  remanded  the  cause  to  the  Circuit  Court,  because  it 
had  been  brought  up  before  a  final  judgment.     The  princi- 
ples *  upon  which  that  case  was  decided  are  still  believed     [176] 
to  be  correct,  and  govern  the  present  case. 

The  cause  was  remanded  to  the  Circuit  Court. 

See,  as  \o  practice,  Dillon  v.  State,  4  Hay.  271.   As  to  appeal,  note  to  Fouie  v. 
State,  8  Hay.  98,  sub  Jin.    See  King's  Digest,  6818. 
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Pile  t^.  Benham. 

[^JEvidence.  —  Beleeue.'] 

Per  Curiam.  This  is  an  appeal  in  the  nature  of  a  writ  of  error. 
The  bargainor  warranted  to  the  bargainee ;  and  on  a  trial  in  eject- 
ment, the  bargainee  released  the  warranty  and  offered  him  as  a  wit- 
ness. A  warranty  is  real  or  personal.  When  binding  the  warrantor, 
his  heirs,  executors,  and  administrators,  a  personal  action  lies.  That 
may  be  released  without  doubt,  though  the  release  be  not  registered, 
which  is  the  point  insisted  on.  A  real  covenant  rebuts  the  bar- 
gainor from  claiming  against  the  bargainee.  Salk.  685 ;  S  Rep.  58, 
69  ;  8  Rep.  64 ;  Saunders  on  Uses,  882 ;  2  Roll.  Ah.  786, 787,  PI. 
1.  He  may,  notwithstanding  that,  be  a  witness  for  the  bargainee. 
1  Str.  444.  Also,  a  real  warranty  gives  to  the  grantee,  when  it 
passes  by  a  common  law  conveyance,  the  right  to  sue  a  warrantia 
charted^  and  to  vouch  and  recover  over  in  value.  A  liability  in  these 
actions  will  repel  the  warrantor  as  a  witness ;  but  these  actions  do 
not  pass  by  the  deed  of  bargain  and  sale  to  the  cesttd  qjie  use.  He 
gets,  by  the  statute,  the  same  title  to  the  land  as  he  had  in  the  use. 
It  passes  from  him  who  is  seised  to  the  use,  but  the  warranty  does 
not  pass  with  it.  The  bargainee,  in  the  language  of  the  law,  is  in 
the  post ;  and  as  the  warranty  or  covenant  real  does  not  pass  to 
the  bargainee,  therefore  he  has  no  action  thereby  against  the  bar- 
gainor, and  he  cannot  be  rejected  on  the  ground  of  liability  to  the 

action  of  the  bargainee,  if  the  land  be  lost. 
[177]         *  Then,  if  the  witness  be  not  objectionable  on  account 

of  the  real  covenant,  and  the  personal  one  be  well  re- 
leased, as  it  is  without  registration,  the  whole  objection  is  removed  ; 
the  witnesses  was  legally  admissible.  The  act  of  1766,  ch.  6, 
speaks  of  conveyances  for  lands^  tenements^  and  hereditaments  which 
are  to  pass  by  registration ;  and  a  warranty  real,  is  a  hereditament ; 
but  as  the  bargainee  has  it  not  to  release,  but  only  the  personal  cave' 
nant^  therefore  the  release  operates  only  upon  the  latter,  and  is  a 
conveyance  of  that  which  is  not  a  hereditament ;  for  if  broken,  and 
the  warrantee  die,  the  executor  or  administrator  shall  have  the 
action.  When  it  is  said  that  notwithstanding  a  rebutter,  the  per- 
son liable  to  it  may  be  a  witness,  it  is  meant,  if  there  be  nothing 
but  that  to  object  to  him. 

See  Kingr's  Digest,  716,  6251,  7112, 10,888. 
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ARCHIBALD  ROANE,) 
ROBERT  WHYTE,       [  Judges. 
JOHN  HAYWOOD,      ) 

Myrick'b  Heirs  v.  James  Boyd  akd  the  Executors  of  John 

Duke. 

[^Sale  with  Liberty  to  repurchcue,  —  Loss  in  Case  of.  —  EquitcMe  Convert 

sionJ\ 

Per  Curiam.  James  Boyd  sold  750  acres  of  land  to  Richard 
Myrick  for  the  sum  of  $1,000,  and  executed  his  bond  to  convey  in 
fee,  as  soon  as  the  purchase  money  should  be  paid,  dated  the  28th 
day  of  February,  1801.  Myrick,  at  the  time  of  the  contract,  paid 
one  horse,  at  the  price  of  $60,  delivered  to  him  a  negro  girl 
named  Judy,  11  or  12  years  old,  at  the  price  of  $250,  which  was 
her  full  value  at  that  time ;  he  also  gave  to  Boyd  two  bonds  or 
notes  for  $845  each,  one  payable  the  25th  of  December,  1802  ;  at 
what  time  the  other  was  so,  does  not  appear.  An  absolute  bill  of 
sale  was  given  for  the  negro  girl ;  but  Mrs.  Myrick  appearing  un- 
willing to  part  with  her,  Myrick  proposed  redeeming  her  by  giving 
another  of  equal  value,  or  paying  $250,  on  his  return  from  Orleans, 
to  which  Boyd  assented.  Myrick  said  something  might  occur  to 
prevent  him  from  obtaining  the  money  at  that  time.  Boyd  reph'ed 
he  did  not  care  for  the  length  of  time  ;  the  girl  was  always  good 
for  the  money.  Thereupon,  this  memorandum  was  prepared  and 
signed  by  Boyd :  "  This  is  to  certify  that  the  negro  Judy,  which  I 
purchased  of  Richard  Myrick,  I  do  oblige  myself  or  my 
heirs  to  return  to  said  Myrick  or  his  heirs  when  the  said  [180] 
Myrick  pays  me  up  the  sum  of  $250.  This  28th  of  Febru- 
ary, 1801."  Negro  Judy  has  now  two  children,  Rachael  and 
Harry.  Early  in  the  year  1802,  and  before  My  rick's  departure  for 
New  Orleans,  he  settled  in  some  manner  with  Boyd,  for  the  note 

10 
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due  in  December  following,  and  took  it  up.     Part  of  the  sum  was 
advanced  by  John  Duke,  the  father  of  Mrs.  Myrick.     Myrick,  in 
that  year,  died  at  New  Orleans,  and  John  Duke  procured  letters  of 
administration  on  his  estate.     The  complainants  are  his  children 
and  heirs.      The  administrator,  Duke,  not  having  assets  in  his 
hands  to  discharge  the  residue  of  the  purchase  money,  Boyd  made 
a  deed  to  the  heirs  of  Myrick  for  363  acres  of  the  land  which  he 
had  covenanted  to  convey,  and  the  administrator,  with  the  assent 
of  the  widow,  delivered  up  the  bond  for  title  to  Boyd,  who,  at  the 
same  time,  gave  up  the  note  he  held  on  Myrick,  and  both  were  can- 
celed or   destroyed.       Duke  afterwards  paid,  in   part,  the  same 
amount  which  Myrick  had  before  agreed  to  pay,  and  directed  the 
widow  to  pay  the  residue,  which  she  did ;  and  procured  a  deed  to 
himself  for  137  apres,  and  another  to  his  son  for  250  acres,  which, 
with  363  acres  conveyed  to  the  heii^s,  are  750  acres,  the  same  land 
originally  sold  to  Myrick.     John  Duke  is  now  dead,  and  his  execu- 
tors are  made  defendants  to  this  suit.     The  prayer  of  the  bill  is  a 
decree  to  compel  the  defendant,  Boyd,  to  convey  to  the  complain- 
ants 887  acres,  the  residue  of  the  land  to  which  they  have  as  yet 
no  title,  or  pay  the  value  thereof,  on  the  payment  of  that  part  of 
the  purchase  money  which  yet  remains  due,  with  the  interest ;  and 
secondly,  that  he  may  be  decreed  to  deliver  up  negro  Judy  and  her 
two  children,  and  also  a  reasonable  hire  for  the  time  he  has  had  her 
in  possession.     The  defendant,  Boyd,  insists  that  he  made  a  full 
settlement  with  the  administrator,  and  conveyed  863  acres  of  land, 
the  full  quantity  to  which  the  heirs  are  entitled,  not  having 
[181]     paid  for  more.    That  Judy  was  delivered  in  payment  and 
discharge  of  $250,  part  of  the  price  of  the  land,  and  not  as 
a  pledge  or  mortgage. 

In  what  situation,  then,  are  these  heirs  placed  ?  By  the  death  of 
their  ancestor,  750  acres  of  land  descended  to  them,  subject  to  the 
payment  of  the  balance  of  the  purchase  money.  The  title  bond  given 
by  Boyd  belonged  to  them ;  the  administrator  had  no  right  to  it.  He, 
as  administrator,  had  nothing  to  do  with  the  contract,  except  to  pay 
the  residue  of  the  purchase  money  as  far  as  assets  came  to  his  hands 
for  that  pui^ose.  Nor  can  any  deeds  made  to  others  by  Boyd,  since 
the  death  of  Myrick,  discharge  him  from  his  liability  to  them,  thou^ 
made  with  the  full  consent  and  approbation  of  the  administrator 
and  widow.     They  had  no  right  to  discharge  him  from  the  perform- 
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ance,  or  to  authorize  the  bond  to  be  canceled.  What  is  the  law  rel* 
ative  to  the  $250  to  be  paid  for  the  negro  girl  ?  The  bill  of  sale  and 
explanatory  writing  is  either  a  mortgage,  or  purchase  with  liberty  to 
repurchase.  The  former  is  where  a  debt  is  due  from  the  mortgagor, 
which  he  must  pay  whether  the  property  mortgaged  perish  or  not. 
If  it  perish,  the  loss  is  his ;  the  profits  in  the  mean  time  are  also  his. 
The  ownership  thereof  belongs  to  him ;  the  latter  is  where  no  debt  is 
due  and  the  property  iii  the  mean  time  belongs  to  the  vendee.  There 
is  no  obligation  on  the  vendor  to  repurchase.  The  intermediate  profits 
and  increase,  if  any,  belong  to  the  vendee  ;  and  this  is  the  case  here. 
Myrick's  debt  of  $250  was  discharged  by  delivery  of  the  negro  to 
Boyd ;  she  belonged  to  Boyd  till  repurchased  ;  Myrick  was  not  bound 
to  repurchase ;  and  if  the  negro  had  died  in  the  mean  time,  the  loss 
would  have  fallen  on  Boyd.  The  increase  in  the  mean  time  belongs 
to  him,  and  so  does  the  profits.  The  liability  to  repurchase  is  ex- 
tended to  the  representatives  of  Myrick  by  the  explanatory  writing, 
otherwise  it  would  have  ceased  with  his  lite.  An  interlocu- 
tory decree,  embracing  *this  matter  and  others  arising  in  [182] 
the  cause,  must  be  drawn  up  and  presented  to  the  court  by 
the  counsel.  In  drawing  it,  decree  that  the  defendant  Boyd  shall 
convey  to  the  complainants,  in  fee,  all  such  part  of  the  said  750 
acres  as  hath  not  been  already  conveyed  to  them  ;  that  is  to  say,  887 
acres  thereof,  over  and  above  the  368  acres  heretofore  conveyed  to 
said  complainants,  upon  payment  by  the  complainants  to  such  persons 
as  discharged  the  said  last  bond  for  $345,  which  was  executed  by  said 
Myrick  to  said  Boyd,  and  which  he,  said  Boyd,  delivered  to  said 
Duke,  the  administrator  of  the  said  Myrick,  who  paid  a  part  thereof 
himself,  and  directed  the  widow  of  said  Myrick  to  pay  the  residue 
thereof,  which  she  did.  But  in  case  the  said  residue,  being  387 
acres,  or  any  part  thereof,  hath  been  conveyed  to  purchasers  for 
valuable  consideration,  without  notice  of  Myrick's  equity,  that  then, 
and  in  that  case,  the  said  Boyd  shall  pay  to  the  complainants  the 
value  of  said  lands  as  the  same  shall  be  worth  at  the  time  of  the 
final  decree  in  this  cause,  first  allowing  for  such  improvements  as  the 
claimants  under  Boyd  shall  have  made  thereon,  the  complainants 
being  credited  on  their  side  with  all  reasonable  allowances  for  inter- 
mediate occupation.  And  the  court  orders  that  this  cause  shall 
stand  over  for  further  directions,  until  after  the  bill  shall  be  amended 
so  as  to  make  parties  thereto  the  claimants  of  said  887  acres  of  land, 
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under  the  said  Boyd,  and  also  the  executors  or  administrators  of 
said  Myrick,  if  the  complainants  will  choose  to  make  any  demand 
upon  the  personal  estate  of  M3rrick  for  satisfaction  of  the  said  moneys, 
which  said  complainants  are  to  pay  to  the  said  payors  of  said  last 
mentioned  bond. 

See,  as  to  equitable  conversion^  note  to  Stephenson  v.  YandUy  8  Hay.  109,  sub 
Jin,  As  to  loss  in  eonditionai  scUes,  Scott  ▼.  BriUon^  2  Ter.  223  ;  Lowry  y.  Mc' 
Ohee,  8  Ter.  248;  Wilson  y.  Carver,  4  Hay.  90;  Hickman  v.  Cantrell^  9  Yer.  172. 
See  King's  Digest,  2617,  2620,  6598,  11,849. 


NASHVILLE,  FEBKUAEY  TERM,  1817, 


ARCHIBALD  BO  ANTE, ) 
ROBERT  WHYTE,         Wudgkb. 
JOHN  HAYWOOD,        ) 

White  r.  Crocket. 

[^Lcmd  Law.  —  Survey  of  Entries.  —  Construction  of  OaUs.  —  Parol  Te$' 

timony  as  to  Entries.'] 

Per  Curiam.  On  the  10th  of  September,  1784,  Christopher 
Funkhouser,  having  a  certificate  of  preemption  issued  by  the  com- 
missioners, entered  640  acres  of  land  with  the  entry  taker  of  David- 
son Counfjr,  No.  847,  in  these  words :  "  Christopher  Funkhouser 
enters  a  preemption  of  640  acres  of  land  on  Little  Harpeth  River, 
about  two  miles  and  a  half  below  the  south  road  that  leads  from  the 
French  Lick,  beginning  one  quarter  of  a  mile  above  his  improve- 
ment, and  half  a  mile  on  the  east  side  of  the  river,  and  running 
west  and  south  for  quantity  to  include  his  spring  and  improvement." 
Afterwards  a  survey  Was  made  by  MoUoy,  beginning  at  a  red  bud 
and  hickory,  supposed  to  be  the  southeast  corner  of  Crocket's,  then 
east,  117  poles,  to  a  black  oak ;  then  south,  33  poles,  crossing  Little 
Harpeth  several  times,  to  a  sugar  tree  and  hickory  marked  as  a  cor- 
ner ;  thence  west,  312  poles,  to  an  elm ;  thence  north,  328  poles,  to 
a  black  oak  and  l}rnn,  on  said  Crocket's  south  boundary  line  ;  and 
thence  east,  195  poles,  to  the  beginning.  On  the  15th  of  January, 
1784,  Ephraim  Drake  and  Daniel  Dunham,  by  vii*tue  of  a  certificate 
of  preemption,  entered  in  the  same  office,  No.  120,  as  as- 
signees of  John  Drake,  640  *  acres,  lying  "  on  Little  Har-  [184] 
peth,  near  four  and  a  half  miles  below  the  upper  south  road, 
at  a  spring  breaking  out  of  the  bank  of  the  creek  at  a  large  sycamore 
tree,  the  spring  to  be  as  near  the  centre  as  may  be,  and  to  run  at 
right  angles  for  quantity."  On  the  11th  of  September,  1784,  Corne- 
lius Drake  entered,  by  virtue  of  a  military  warrant.  No.  404,  in  the 
office  of  Martin  Armstrong,  number  of  the  location  370, 571  acres. 
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lying  on  the  waters  of  Little  Harpeth,  *^  Beginning  at  the  southeast 
corner  of  Ephraim  Drake's  and  Daniel  Dunham's  preemption,  and 
running  along  their  south  side  to  their  southwest  comer,  and  thence 
off  at  right  angles  for  complement."  On  the  26th  of  October,  1 789, 
White  purchased  the  last  mentioned  warrant  and  entry  from  Cor- 
nelius Drake,  who  made  a  written  transfer  thereof  to  him,  and 
bound  himself  to  convey  to  White  when  the  patent  should  issue  in 
his  name.  On  the  21st  of  January,  1791,  a  survey  was  made  on 
this  entry :  **  571  acres,  beginning  on  a  red  oak,  thence  south,  268 
poles,  to  a  large«sh  and  hackberry ;  west,  S40  poles,  to  a  stake ;  north, 
218  poles,  to  the  south  comer  of  Daniel  Dunham's  preemption ; 
thence  with  his  line  west,  840  poles,  to  the  beginning."  A  patent 
issued  on  this  survey  the  20th  of  May,  1808.  The  position  of  the 
survey  is  west  of  that  made  by  Molloy  for  Funkhouser,  leaving  an 
interval  between  the  western  boundary  of  the  latter  and  the  eastern 
boundary  of  the  former.  On  the  26th  of  September,  1786,  Donelson 
made  another  survey  for  Funkhouser  on  the  same  entry  of  the  lat- 
ter, on  which  Molloy  had  made  his  survey  of  640  acres  on  both 
sides  of  Little  Harpeth,  *^  beginning  at  a  red  oak  and  dogwood  on  the 
north  side  of  said  river,  west,  826  poles,  to  a  black  oak  and  elm ;  south, 
820  poles,  crossing  Little  Harpeth,  to  a  buckeye  and  sugar  tree  ; 
thence  east,  820  poles,  crossing  three  branches,  to  two  elms  and  a 
red  oak ;   north,  820  poles,  crossing  Little  Harpeth,  to  the  begin- 

ning. 
[185]         *  This  survey  extended  further  north  and  west  than  Mol- 

loy's,  including  lands  on  the  west  side  which  were  not  within 
the  bounds  of  his  survey,  which  lands,  on  the  west  side,  are  a  part 
of  those  included  in  Cornelius  Drake's  said  survey,  adjoining  the 
eastern  boundary  thereof,  and  are  the  lands  now  in  controversy. 
A  patent  issues  on  this  latter  survey  of  Funkhouser,  dated  the  80th 
of  July,  1788,  who  conveyed  to  James  Crocket,  the  defendant,  the 
27th  of  July,  1790.  Before  the  grant  issued  to  Cornelius  Drake, 
Crocket  commenced  an  action  of  ejectment  against  White,  and  re- 
covered. White  has  not  yet  obtained  a  conveyance  from  Cornelius 
Drake.  The  position  of  these  several  surveys  is  established,  and 
it  is  proved  that  the  one  made  by  Molloy  was  included  by  him  in 
marked  lines.  It  is  proved  that  he  made  the  survey  upon  Funk- 
houser's  entry  at  the  instance  of  James  Crocket,  who  then  had  an 
entry  on  the  north  of  it ;  who  said  to  one  of  the  witnesses,  it  was 
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an  experimental  sunrej ;  that  he  intended  to  purchase  Funkhouser's 
tract ;  that  he  would  endeavor  to  persuade  him  to  agree  to  the  sur- 
vey as  it  was  made  by  MoUoy :  that  Funkhouser,  hearing  of  the 
survey  made  by  MoUoy,  was  dissatisfied,  and  came  to  the  settle- 
ment on  Cumberland  River,  and  caused  the  survey  to  be  made  by 
Donelson,  on  which  a  patent  issued.  The  survey  of  James  Crocket 
was  bounded  on  the  south  by  Funkhouser's,  as  made  by  MoUoy. 
The  spring  called  for  in  Dunham's  entry  is  described  in  the  evi- 
dence 90  as  to  induce  a  belief  that  it  is  the  same  intended  in  his 
entry.  It  is  not  in  the  centre  of  the  survey,  but  it  is  nearer  to  the 
south  boundary  than  to  the  north,  and  rather  nearer  to  the  west 
boundary  than  to  the  east.  The  spring  called  for  in  Funkhouser's 
entry  is  identified ;  it  is  about  two  and  a  half  miles  below  the  south 
road.  Ascending  the  river  one  quarter  of  a  mile,  leads  to  the  east- 
em  boundary  of  Funkhouser's  survey ;  and  going  east  from 
thence  half  a  mile,  there  is  the  eastern  boundary  of  *Mol-  [186 J 
ley's  survey.  Running  from  thence  to  the  cardinal  points, 
will  exclude  the  spring ;  but  go  a  small  distance  to  the  north  from 
that  point,  and  tliere  begin  and  run  to  the  cardinal  points,  and  the 
spring  will  be  included  near  to  the  north  boundary.  There  are 
more  than  640  acres  in  Funkhouser's  last  survey.  The  surplus^ 
however,  being  on  the  south  boundary,  will  exclude  but  a  small  part 
of  the  land  in  controversy.  When  James  Crocket  caused  a  survey 
to  be  made  on  Funkhouser's  entry,  he  had  no  authority,  as  he  ac- 
knowledged himself,  firom  Funkhouser.  James  Crocket  purchased 
of  Gillispie,  who  purchased  of  Funkhouser.  The  purchase  by  James  . 
Crocket  was  after  the  second  survey.  These  are  the  material  facts 
in  the  cause.  If  Funkhouser's  last  survey  is  to  prevail,  then 
White's  bill  is  to  be  dismissed.  If  it  vary  from  the  entry,  and  that 
variation  intrude  upon  Cornelius  Drake's  entry,  then  it  is  to  be 
sustained. 

This  is  a  summary  of  the  respective  dates :  Funkhouser's  entr}% 
the  18th  of  March,  1784 ;  Drake's  entry,  the  11th  of  September, 
1784;  James  Crocket's  entry,  the  7th  June,  1784;  Dunham's 
entry,  the  16th  of  January,  1784 ;  Funkhouser's  grant,  the  18lh 
of  July,  1788 ;  Drake's  grant,  the  20th  of  May,  1808.  Is  Dun- 
ham's survey  and  patent  for  the  same  land  called  for  by  his  entry  ? 
For  if  it  be  not,  then  Cornelius  Drake's  entry,  which  is  the  land 
cUimed  by  White,  is  not  established  at  tlie  place  he  claims.     The 
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spring  is  to  be  in  the  centre  as  nearly  as  may  be.  Had  the  survey 
been  made  in  an  oblong  from  east  to  west,  the  spring  would  have 
been  nearly  in  the  centre ;  making  the  survey  afterwards  in  a 
square,  and  thereby  throwing  the  spring  more  out  of  the  centre, 
will  not  vitiate'  the  entry  which  is  dependent  upon  it ;  especially  as 
this  case  is  circumstanced,  where  the  south  boundary  of  Dunham 
will  be  nearly  the  same  either  way.  Dunham's  entry  does  not  re- 
quire a  precise  central  position ;  that  was  decided  in  Hen- 
[187]  dersan  v.  Long^s  Heirs^  as  reported  in  Haywood's  *  manu- 
script reports.  The  lick  which  the  entry  directed  to  be  in 
the  centre  of  the  survey,  was  as  far  from  it  as  here,  and  yjet  the 
survey  was  deemed  legal.  Another  remark  is,  that  wherever  the 
survey  may  be  made,  or  whatever  its  form  may  be,  the  complain- 
ant's entry  attaches  to  it.  It  cannot  be  urged  by  one  whose  survey 
extends  beyond  his  entry,  that  the  defendant's  entry  shall  be  placed 
on  the  boundary  of  a  square,  rather  than  of  an  oblong,  or  vice  versa, 
for  what  is  it  to  him  ?  He  can  only  be  interested  in  the  question 
by  becoming  a  wrong-doer  himself,  and  an  intruder  upon  lands 
which  clearly  do  not  belong  to  him.  Wherefore  is  it  material  in 
this  case  for  the  assignee  of  Funkhouser  to  insist  that  the  spring 
should  be  in  the  centre  ?  Is  it  not  because  he  has  transcended  the 
limits  of  his  own  entry,  and  got  into  foreign  lands  ?  Will  it  be  of 
any  importance  to  him  whenever  he  shall  abandon  the  excess? 
Let  him  only  throw  off  the  difference  between  808  acres  and  640 
acres,  and  begin  where  he  does,  and  he  will  not  have  much  to 
quarrel  about  with  White.  It  is  not  settled  what  distance  from  the 
centre  is  too  far  from  it,  to  answer  the  direction  as  near  as  may  be. 
The  preceding  considerations  relieve  the  court  from  any  further 
attention  to  the  locality  of  Drake's  survey  or  entiy. 

Then  is  Molloy's  survey  obligatory  on  Funkhouser  ?  If  we 
attend  to  the  parol  testimony,  it  was  an  experimental  survey  made 
to  show  where  James  Crocket's  south  boundary  should  be,  and  was 
not  intended  to  be  one  upon  which  Funkhouser's  grant  should  issue. 
This  testimony  ought  not  to  be  received,  for  then  a  precedent  would 
be  established  for  impeaching  surveys,  and  for  invalidating  them 
by  parol  proof,  which  might  eventually  reach  even  those  returned 
into  the  secretary's  office,  by  proving  that  they  were  experimental, 
and  not  such  as  grants  should  have  issued  upon.  A  survey 
is  not  provable  at  all   unless  it  be  returned  into  the  secretaiy's 
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*  office,  for  before  that  it  may  be  lost,  not  approved  of  by  [188] 
the  principal  surveyor,  withdrawn  and  suppressed  because 

of  incorrectness,  a  wrong  representation  or  description,  or  wrong 
locality ;  and  besides,  all  this  may,  by  parol  evidence,  be  placed 
here  and  everywhere ;  lines  may  be  made,  marked  improperly, 
and  for  mischievous  purposes,  and  corners  made  also  and  established 
by  the  most  deceptive  testimony,  to  the  ruin  of  those  who  are  in  a 
situation  to  be  affected  by  misrepresentation.  Why  protect  real 
estates  from  invasion  when  evidenced  by  entries  and  grants,  and 
leave  them  exposed  to  be  undermined  by  the  most  unsatisfactory 
testimony  that  can  be  conceived  of?  Has  it  not  been  often  decided 
that  a  removed  warrant,  when  a  grant  issues  upon  it,  cannot  relate 
to  the  date  of  the  survey  ?  And  why  ?  Because  there  is  no  book 
to  prove  it,  and  parol  testimony  was  too  unsatisfactory  to  be  resorted 
to.  The  person  for  whom  made,  was  not  allowed  to  say,  You  knew 
of  my  survey  before  you  obtained  your  grant,  and  I  can  prove  it. 
Because  parol  proof  was  not  admissible,  such  survey  could  not  raise 
an  equity  in  favor  of  him  for  whom  it  was  made.  The  survey,  in 
this  instance,  having  not  been  sent  to  the  office,  and  no  grant  hav- 
ing issued  upon  it,  is  not  any  estoppel  to  another  survey.  If  others 
bounded  themselves  upon  it,  presuming  that  the  position  would  be 
as  described  by  the  experimental  survey,  they  are  only  in  the  same 
circumstances  as  where  they  run  into  an  adjoining  entry.  There 
is  no  more  hardship  in  the  former  case  than  in  the  latter.  Molloy's 
survev  must  not  be  relied  on. 

Where,  then,  is  the  ground  which  should  be  occupied  by  Ftftik- 
houser's  survey,  as  directed  by  his  entry,  for  that  is  the  spot  to 
which  Drake  may  insist  that  he  shall  be  confined  ?  A  survey 
ought  to  be  made  so  as  to  include  within  its  bounds  a  spring, 
or  other  object,  which  the  entry  directs  to  be  included ;  and  if 
this  cannot  be  effected  without  a  small  deviation  from  other  calls, 
that  deviation  should  be  made  so  far  as  is  indispensable 

*  to  the  accomplishment  of  this  purpose ;  this  is  implied  [189] 
in  the  entry  as  strongly  as  if  expressed,  and  whatever  is 
inevitably  implied,  is  a  part  of  it.  Here  is  the  spring,  it  must  be  in- 
cluded. The  surveyor  must  go  a  quarter  of  a  mile  up  the  creek,  he 
must  then  go  half  a  mile,  so  as  to  lay  the  tract  on  both  sides,  for  that 
was  the  design  of  this  call ;  if  a  survey  to  the  cardinal  points  from 
the  termination  of  that  course  and  distance  will  exclude  the  spring. 
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he  must  go  just  so  far  to  the  north  as  will  give  a  point  from  which 
a  survey  to  the  cardinal  points  will  include  it.  This  is  the  descrip- 
tion of  the  land  contained  iir  MolIoy*s  survey,  and  is  the  land  which 
the  second  survey  should  have  comprehended.  But  the  second  sur* 
vey  has  extended  further  to  the  north  and  west,  and  interfered  with 
lands  which  belonged  to  Cornelius  Drake's  entry  at  the  time  the 
survey  was  made,  and  so  far  the  grant  issued  upon  it  is  unauthor- 
ized, as  it  takes  lands  to  which  White  is  entitled  in  equity.  Decree 
that  Drake's  heir,  made  party  by  the  amended  bill,  shall  be  diverted 
of  all  title  to  the  lands  which  he  sold  to  White,  and  that  the  same 
shall  be  vested  in  White,  his  heirs  and  assigns.  And  further,  that 
the  lands  in  controversy  between  White  and  Crocket  shall  be 
divested  out  of  Crocket,  and  vested  in  White,  his  heirs  and  assigns 
forever,  and  that  the  costs  of  this  suit  be  paid  by  Crocket, 

See,  as  to  tide  by  dder  grant,  Anderson  v.  Cannon,  Cooke,  27 ;  Shields  v. 
Walker,  2  Tenn.  114,  note;  Donnegan  ▼.  Taylor,  6  Ham.  501  ;  Trousdale  v. 
Campbell,  3  Yer.  160 ;  Terrell  v.  Murray,  2  Yer.  884  ;  Hinton  v.  McGaoock, 
Mar.  &  Yer.  194  ;  Everton  v.  Campbell,  6  Hay.  165.  See  King's  Digest,  6086, 
7889,  7892,  7897,  7906,  7913,  7914,  7990. 


Bond  t;.  Jackson. 

\_Sale  of  Land,  —  Deficiency  in  Quantity  J] 

PiiB  Curiam.  As  several  matters  put  in  issue  by  the  pleadings  in 
this  cause  are  abandoned  by  the  parties,  it  is  only  of  use  to  state  the 
facts  relating  to  the  point  remaining  in  controversy.  The 
[190]  defendant  sold  land  *  to  the  complainant,  and  after  wait- 
ing some  time,  they  caused  a  survey  to  be  made,  and  then 
Bond  executed  his  obligations  for  such  part  of  the  purchase  money 
as  remained  unpaid,  Jackson  at  the  same  time  executing  a  deed 
for  840  acres  of  land,  which  deed,  after  stating  the  bounds,  adds^  to 
contain  840  acre».  Jackson  sued  upon  the  last  bond,  and  obtained 
judgment.  Bond  filed  his  bill  for  a  deduction  equivalent  to  the  de- 
ficiency, and  the  proof  shows  that  there  is  a  deficiency  to  the  amount 
of  100  acres,  or  thereabouts.  The  surplus  of  the  purchase  money 
was  ascertained  at  die  time  of  the  survey  by  a  calculation  on  the 
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quantity  of  $3.50  per  acre.  In  the  deed,  the  land  is  thus  described : 
*^  Lying  in  Williamson  County  on  the  head  waters  of  Rutherford's 
Creek,  being  part  of  General  Moore's  military  survey,  beginning  at 
a  buckeye  on  the  top  of  the  ridge  that  divides  the  waters  of  Duck 
River  and  Big  Harpeth,  thence  south,  400  poles,  to  an  ash  ;  thence 
east,  826  poles,  to  a  stake ;  thence  north,  856  poles,  to  a  hickory, 
beech,  and  white  oak  on  the  top  of  the  ridge,  in  the  old  Indian 
boundary  line ;  thence  with  the  different  meanders  of  the  ridge  to 
th&  beginning,  to  contain  840  acres."  A  clause  of  warranty  is  added. 
It  is  usual  and  proper,  where  such  is  the  intent,  to  state  on  the  face  of 
the  deed  that  the  contract  is  to  remain  though  the  quantity  be  more 
or  less ;  and  when  that  is  not  expressed,  the  fair  inference  is,  that  a 
deficiency  in  the  quantity  will  either  dissolve  the  obligation  of  the 
purchaser  if  a  deed  be  not  yet  given,  or,  if  given,  it  will  entitle  him 
to  compensation.  In  the  present  instance,  this  idea  is  much  strength- 
ened by  an  expression  used  in  the  deed.  After  describing  the  lands 
by  metes  and  bounds,  it  adds,  to  contain  840  acre's ;  this  amounts 
to  a  stipulation  that  it  does  contain  the  quantity  mentioned.  The 
sum  total  of  the  purchase  money  was  ascertained  by  a  calculation 
founded  on  that  quantity.  A  confirmatory  circumstance  is, 
that  the  parties  could  not  ascertain  the  amount  of  the  *  pur-  [191] 
chase  money,  and  therefore  bonds  were  not  executed  for 
it  tiU  after  the  survey  was  made.  Were  thi^  a  bill  on  the  part  of 
the  vendor  for  specific  performance,  the  deficiency  would  raise  the 
question,  whether  the  vendee  were  wholly  released,  or  whether  he 
should  be  compelled  to  receive  compensation.  It  would  not  be 
viewed  as  an  immaterial  circumstance,  as  is  now  attempted.  New- 
land,  251.  Is  the  case  altered  and  the  vendee's  equity  extinguished 
by  a  mistake,  which,  had  it  been  discovered  before  execution  of  the 
deed,  would  have  entitled  the  vendee  to  compensation  at  least,  if  not 
a  discharge  ?  The  court  conceives  not.  He  ought,  notwithstand- 
ing the  deed,  to  have  the  same  justice  as  before  the  execution  of  it 
he  would  be  entitled  to.  Equity  looks  not  at  the  ovtward  farm  but 
to  the  inward  substance  of  every  transaction,  recurring  to  princi- 
ples and  disregarding  ceremonies,  which  fail  of  the  purposes  for 
which  the  law  ordained  them  as  soon  as  they  are  used  as  a  shelter 
for  unfiiimess.  As  to  the  tender  of  the  tobacco,  that  is  settled  by  a 
decision  at  law  in  this  court,  and  we  feel  no  disposition  to  disturb  the 
law  of  that  case  as   already  settled.    Decree  that  the  deficient 
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quantity  be  precisely  ascertained  by  a  survey  to  be  made  under  the 
direction  of  this  court,  unless  the  parties  shall  now  agree  upon  the 
quantum  of  the  deficiency ;  and  that  the  clerk  and  master  of  this 
court,  so  soon  as  the  said  quantum  shall  be  ascertained  by  the  survey 
or  agreement  as  aforesaid,  shall  prepare  and  present  to  this  court  a 
report,  stating  the  sum  which  shall  be  equal  to  said  deficiency,  allow- 
ing $3.50  for  each  acre,  and  interest  thereon  from  the  time  that  in- 
terest began  to  accrue  on  the  sum  mentioned  in  said  bond ;  stating 
also  the  sums  received  by  the  plaintiff  at  law  in  part  of  his  judg- 
ment and  costs  at  law,  and  exhibiting  the  sums  yet  unpaid  of  said 
judgment,  and  what  surplus,  if  any,  it  will  require  to  be  added  to 
the  unsatisfied  part  of  said  judgment  to  make  up  the  sum  which 

shall  be  allowed  for  said  deficiency. 

See  Meek  v.  Bearden^  6  Yer.  467  ;  AUtsan  v.  Allison^  1  Yer.  16  ;  Miller 
V.  Bentley^  5  Sneed,  671  ;  King's  Digest,  2595,  2767. 


[192]  *Ra6Sdale  v.  Buford's  Exbcutors. 

[^Sei-^ff.  — -  Vhliquidated  Damages.'] 

Per  Curiam.  The  bill  states,  that  in  1803,  the  complainant 
purchased  land  and  gave  his  bond  for  $250,  having  then  an  account 
against  Buford  for  $130,  which  account,  being  not  present^  Buford 
agreed  to  give  credit  for ;  that  he  afterwards  presented  the  ac- 
count to  Buford,  which  he  admitted  to  be  correct,  and  promised  to 
give  credit  for^  but  never  did ;  that  in  August,  1804,  his  wife  ten- 
dered the  balance,  but  Buford  declined  receiving  it,  having  not  as 
much  use  for  it  as  the  complainant  had,  but  recognized  the  credit ; 
that  Buford  assigned  his  bond  to  Edward  Buford,  who  knew  of  the 
circumstances,  but  brought  on  an  action  upon  the  bond,  and  would 
recover  the  whole  amount  unless  restrained  by  injunction.  The  bill 
is  filed  against  James  Buford,  Spencer  Buford,  and  Charles  Buford, 
executors  of  James  Buford,  deceased.  An  injunction  was  awarded. 
It  is  not  stated  why  he  did  not  sue  at  law,  nor  why  he  did  not 
plead  a  set-off.  The  executors  all  answer,  and  deny  all  the  mate- 
rial parts  of  the  bill.  Click  does  not  remember  the  presentation  of 
the  account  when  the  bond  was  executed,  but,  answering  yes  to 
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three  leading  qaestions,  afSrins  that  Buford  then  promised  to  give 
credit;  he  expects  the  testator  knew  the  amount  Mr.  Booker,  who 
was  present  and  drew  the  writings,  does  not  remember  this  promise* 
(jeorge  Andrews  speaks  of  the  admission  of  Edward  Baford  acting 
as  agent  for  his  father ;  also,  of  admissions  made  by  Spencer  Buford 
on  the  19th,  22d,  and  25th  of  February,  1811,  of  Ragsdale's  going 
to  J.  Buford  on  the  28th,  and  of  his  precipitate  retreat,  and  shut- 
ting the  door,  and  states  that  Edward,  and  then  Mabane,  offered  to 
purchase  the  account.  John  Andrews  speaks  of  what  hap- 
pened on  the  2l8t  of  February,  *  1811.  Edward  told  Rags-  [198] 
dale  his  father  would  not  give  credit.  On  the  25th  he  saw 
them  at  Mabane's,  and  confirms  what  is  stated  by  George  Andrews. 
Wallace  speaks  of  the  account  presented  to  Spencer  Buford  in  Feb- 
ruary, 1811,  and  of  his  admitting  it  to  be  all  just  but  the  sawing. 
Mabane  says  all  the  Bufords  denied  the  account,  and  that  Ragsdale 
admitted  he  had  not  insisted  on  the  account  when  the  bond  was  exe- 
cuted, saying,  if  he  had  done  so,  the  old  man  would  not  have  let  him 
have  the  land.  Ragsdale,  the  witness,  says  that  the  complainant 
told  him  of  the  tender  made  by  Ragsdale's  wife,  and  that  Buford 
reftised  because  he  wanted  all.  Samuel  Long  says  Buford,  the 
testator,  told  him  all  the  land  was  paid  for  but  $60.  Dodson  and 
Hayley  say  the  complainant  mentioned  that  the^  testator  disputed 
his  just  account  of  $60.  Ragsdale  did  not  present  his  account  when 
the  bond  was  given.     The  bill  states  that. 

That  Buford,  the  testator,  then  promised  to  give  credit,  is  only 
proved  by  Click,  which  statement  Ragsdale  contradicts  in  his  con- 
versation with  Mabane,  to  whom  h^  states  that  he  was  then  afraid 
to  claim  it.  It  is  not  remembered  by  Booker.  Ragsdale,  the  wit- 
ness, overturns  the  statement  of  Buford,  the  testator,  having  recog- 
nized the  credit  when  the  money  was  tendered  by  the  wife.  He 
wanted  all.  And  S.  Long  is  contradicted  by  the  bill,  which  ad- 
mits all  due  but  the  $130,  due  by  account,  which  he  claims  credit 
for.  Long  says  Buford  told  him  all  was  paid  but  $60,  and  that  he 
did  not  know  whether  he  would  claim  that.  (Dodson  and  Hay- 
ley  show  the  complainant's  admissions  that  the  account  was  to 
the  amount  of  $60  only.  As  to  the  admissions  said  to  be  made 
by  Edward  and  S.  Buford,  in  the  lifetime  of  the  father,  when 
they  knew  that  he  denied  the  account,  they  cannot  avail  the  com- 
plainant.    They  had  no  authority  to  make  them.     They  must 
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[194]  be  laid  oat  of  the  case.  There  is,  *  moreover,  eyidence 
on  both  sides  relative  to  this  point,  which  render  the  affirm- 
ative doubtful.  Click  saying  that  Buford  promised  to  give  evi- 
dence, opposed  hj  what  Ragsdale  said  to  Mabane,  assigning  his  rea- 
sons for  not  claiming  the  account  when  the  bond  was  signed,  is 
rendered  doubtful  thereby  ;  and  the  more  so  by  Booker's  not  recol- 
lecting it,  though  as  he  drew  the  writings  it  is  probable  he  was  in- 
formed of  all  the  circumstances.  The  positive  denial  of  this  alle- 
gation by  two  of  the  defendants,  who  were  present  at  the  time,  the 
court  does  not  rely  on,  for  in  no  .case  is  an  answer  replied  to  evi- 
dence against  the  plaintiff,  whether  his  bill  be  sworn  to  or  not. 
The  answer  which  cannot  be  replied  to,  is  evidence  for  the  defend- 
ant. That  is  the  case  of  an  answer  to  a  bill  for  discovery.  The 
plaintiff  knows  that  he  will  not  be  allowed  to  reply  to  it  His  con- 
duct in  calling  for  the  answer,  is  an  agreement  to  abide  by  it,  as 
well  where  it  turns  out  to  be  unfavorable  as  where  it  makes  for 
him.  Neither  is  more  verity  attributable  to  a  bill  sworn  to,  than 
to  one  which  is  not  so.  The  oath  of  the  plaintiff  is  required  ad 
infarmandum  conidentiam  curuBy  not  for  the  purpose  of  making  it 
evidence  against  his  adversary,  who  denies  it.  Were  we  to  pro- 
ceed on  the  evidence,  it  would  not  enable  us  to  say  the  credit  was 
promised  to  be  given.  But  there  is  still  a  greater  obstacle  in  the 
way  ;  the  suit  at  law,  whilst  it  was  yet  depending,  was  stopped  by 
injunction.  Why  did  not  the  complainant  plead  payment?  Why 
not  offer  to  set  off  the  account  ?  He  did  not  either  the  one  or  the 
other.  The  same  evidence  by  which  he  could  establish  the  fact 
here,  would  equally  establish  the  same  fact  at  law,  and  could  be  as 
easily  presented  there  as  here.  Shall  this  court  then  take  upon 
itself,  unnecessarily,  the  province  of  a  jury,  and  decide  the  ques- 
tion which  is  properly  to  be  determined  by  them  ?  This  ought  never 
to  be  done,  unless  where  matters  are  so  circumstanced  that  a  jury 
cannot  act  with  effect,  owing  to  some  circumstance 
[195]  *  not  under  the  control  of  the  plaintiff.  We  are  clearly  of 
opinion,  that  upon  this  ground  alone  the  complainant  is 
not  yet  in  a  situation  to  demand  the  interference  of  this  court  It 
is  argued  that  an  unliquidated  account  cannot  be  set  off;  if  that 
were  correct,  he  may  still  sue  at  law.  But  the  position  is  not  cor- 
rect; unliquidated  damages  to  be  ascertained  by  the  discretion  of 
a  jury,  cannot  be  set  off ;  but  unliquidated  damages  to  be  assessed 
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on  pecuniary  demands,  as  for  goods  sold  and  delivered,  work  and 
labor  done,  and  in  all  cases  where  indebitatus  assumpsit  will  lie, 
may  be  set  off.  Cowper's  Reports,  57  ;  2  Dall.  265 ;  6  Term,  488  ; 
2  Bl.  Rep.  394.  Correct  reasoning  alone  woald  conduct  us  to 
this  conclusion,  and  it  is  abundantly  confirmed  by  authority.  Cow- 
per's Equity  Pleading,  125  ;  6  Ves.  186  ;  4  Henning  &  Munford, 
499. 

Dismiss  the  complainant's  bill  with  costs,  and  with  directions  that 
the  time  elapsed  during  the  pendency  of  this  bill  in  equity  shall 
not  be  computed  against  the  complainant,  in  any  plea  of  the  stat- 
ute of  limitations. 

See  Alien  y.  McNew^  8  Horn.  46 ;  Martin  ▼.  McAUistery  2  Yer.  Ill;  BoUnger 
T.  Gm-dooy  11  Hum.  61 ;  Memphis  jr  LUOe  Rock  K  R.  Co.  ▼.  Walker,  2  Head, 
467  ;  Ford  v.  Thompson^  1  Head,  265  ;  Code,  2918.  As  to  demurrer,  Cam- 
thers  Y.  Hartfield,  3  Yer.  866;  Blythe  v.  Peters,  S  Yer.  878  ;  Blake  v.  Hinkle, 
IX)  Yer.  218  ;  ShenauU  y.  Eaton,  4  Yer.  98 ;  Hammond  y.  SL  John,  4  Yer. 
107  ;  Marsh  y.  Sayu>ood,  6  Ham.  210  ;  Henderson  y.  Overton,  2  Yer.  894 ;  Hale 
Y.  HaU,  4  Hum.  183.    See  King's  Digest,  9641-48,  9787,  10,746. 


Thomas  Kennedy  v.  Joseph  Woolfolk  and  Others. 

\Re9c%s9ion.  —  Specific  Performance.  —  Auignee*.  —  Want  of  Title.  — 

Lapse  of  Time.'] 

Pbk  Cubiah.  Kennedy  purchased  of  Crawford  420  acres  of 
land,  which,  on  the  26th  of  October,  1797,  he  sold  to  Brittain 
Bryant  for  $400.  Bryant  gave  two  bonds  for  part  of  the  pur- 
chase money;  one  for  JSIOO,  Kentucky  cuiToncy,  payable  on  the 
first  of  March,  1799,  the  other  for  the  same  sum,  payable  on  the 
first  of  March,  1800,  with  Lemuel  Sugg  his  surety  in  each.  Bry- 
ant, on  the  same  day,  gave  another  bond  for  JC80  or  a  negro 
boy ;  this  bond  was  satisfied.  Kennedy,  on  the  same 
day,  gave  *  a  bond  with  Crawford,  his  surety,  to  convey  [196] 
the  420  acres  to  Bryant  on  the  first  of  December,  1799. 
The  grant  issued  to  Crawford  for  640  acres,  on  the  17th  of  Novem- 
ber, 1790.  It  was  "brought  from  the  secretary's  ofiice  to  this  State 
sometime  after  the  year  1804  or  1805.  On  the  17th  of  October, 
1806,  Crawford  executed  a  deed  for  420  acres  to  Kennedy,  which 
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was  proved  in  August,  1807,  and  registered  afterwards.  Bryant 
caused  420  acres  to  be  laid  off,  part  of  this  tract  of  640  acres,  be- 
fore his  removal,  which  took  place  about  1800  or  1801.  He  had  a 
plat  made  out  by  a  surveyor,  and  lived  on  the  420  acres  some 
years ;  he  then  assigned  to  Sugg,  removed  to  Natchez,  and  died ; 
Sugg  assigned  to  Bunn,  for  whose  benefit  the  land  was  rented  one 
or  two  years  ;  Bunn  died,  and  his  administrator  sued  Sugg  for  not 
making  a  title  ;  obtained  judgment,  and  had  execution  in  1808.  In 
1807,  Su^  assigned  Kennedy's  bond  for  title  to  Woolfolk.  In  1806, 
Crawford,  in  person,  offered  to  convey  to  Sugg,  and  to  give  further 
time  for  payment  of  the  purchase  money  on  being  secured.  Sugg 
refused.  On  the  17th  of  August,  1807,  Crawford  conveyed  to 
Bell  220  acres,  part  of  the  640,  being  the  part  left  after  laying  off 
420  for  satisfaction  of  his  bond  to  Bryant.  On  the  22d  of  Septem- 
ber, 1807,  Kennedy  empowered  Donelson  to  convey  the  420  acres 
to  Sugg  or  his  assigns ;  on  the  20th  of  September,  1808,  he  re- 
newed this  power.  Kennedy's  bond  for  title  bound  him  to  convey 
420  acres,  to  be  chosen  by  Bryant  out  of  Hollis's  preemption,  being 
the  same  lands  granted  to  Crawford.  In  1811,  Woolfolk  sued  Ken- 
nedy on  his  bond  for  title,  and  obtained  judgment ;  Kennedy  filed 
this  bill  and  obtained  an  injunction.  Sugg  settled  on  the  land  in 
1800,  and  died  there  ;  it  is  still  the  residence  of  his  widow.  Sugg 
became  insolvent  in  1808.  Bryant  left  a  considerable  estate  at  his 
death.     In  1806,  Crawford  desired  Sugg  to  make  choice,  or  say,  as 

an  indifferent  person,  where  choice  ought  to  be  made,  so  as 
[197]     to  be  agreeable  *  to  the  bond  for  title;  but  he  would  not. 

In  1806,  Woolfolk  told  Donelson,  then  acting  as  Crawford's 
agent,  that  he  had  laid  off  the  land  for  Bryant,  and  had  given  him 
a  plat.  He  described  to  Donelson  how  he  had  run  the  lines,  who 
ran  them  again,  and  after  this  the  residue  of  the  tract  was  conveyed 
to  Bell  to  satisfy  a  bond  made  formerly  by  Crawford.  One  plat  and 
certificate  of  the  original  survey  upon  which  the  grant  was  to  issue 
lay  some  time  by  mistake  or  by  being  overlooked,  in  the  surveyor's 
ofHce.  On  discovering  this,  Donelson,  supposing  that  no  other  had 
been  transmitted,  made  another  survey,  and  caused  the  plat  and 
certificate  to  be  sent  on  to  the  secretary's  office.  The  grant,  how- 
ever, was  then  in  the  office,  though  it  could  not,  on  search,  be  found 
at  first.  Bryant  and  those  claiming  under  him  have  never  been 
disturbed  in  their  possession ;  and,  ever  since  the  year  1806,  might 
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have  had  a  conveyance  at  any  time  on  payment  of  the  balance  of 
the  purchase  money.  The  two  bonds  for  payment  of  the  purchase 
money  are  yet  unpaid.  Several  witnesses  say  the  420  acres  could 
not  be  laid  off  to  more  advantage  than  it  was  by  the  survey  of  Don- 
elson.  Upon  these  facts  it  is  to  be  determined  whether  Kennedy 
shall  not  have  a  decree  for  the  balance  of  the  purchase  money,  and 
to  compel  Woolfolk  to  receive  the  420  acres  of  land  in  lieu  of  his 
judgment  at  law.  A  vendor  has  a  lien  upon  the  lands  sold  for  the 
purchase  money,  whether  conveyed  to  the  vendee  or  not,  even  al- 
though the  purchase  money  be  secured  by  bond,  covenant,  or  note  ; 
not  only  against  the  vendee,  but  his  heirs  also,  and  those  claiming 
under  him  with  notice  of  the  vendor's  equity.  In  case  of  necessity, 
the  court  may  order  a  sale  of  the  lands,  subject  to  such  lien  for  sat- 
isfaction of  such  part  of  the  purchase  money  as  remains  due.  Sug. 
852,  360,  364.  Here  that  part  of  the  purchase  money  which  is 
still  due  has  been  so,  as  to  part,  ever  since  March,  •! 800  ;  as  to  the 
other  part,  ever  since  March,  1799.  Kennedy  might  well 
*  insist  upon  payment  as  a  simultaneous  act  with  the  con-  [198] 
veyance  to  be  made  on  his  part ;  especially  after  Sugg  be- 
came insolvent,  or  even  in  declining  circumstances,  and  Bryant  had 
moved  to  so  great  a  distance.  Therefore,  much  of  the  delay  which 
has  arisen  in  this  cause  is  not  imputable  to  any  unreasonable  exac- 
tion on  the  part  of  Kennedy,  but  to  the  tardiness  of  the  purchaser, 
who  has  not  yet  paid  the  whole  of  the  purchase  money.  It  is  con- 
ceived that  no  valid  objection  can  be  made  to  a  specific  execution  of 
the  contract  as  required  by  Kennedy  ;  for  if  it  be  urged  that  he  did 
not  and  could  not  make  a  title  on  the  first  of  December,  1799,  the 
principal  answer  is,  he  was  hindered  by  misinformation  as  to  the 
emanation  of  the  grant,  or  by  an  unexpected  delay  in  procuring 
the  grant,  occasioned  by  the  supineness  of  a  public  officer.  The 
possession,  in  the  mean  time,  was  in  the  vendee,  who  consequently 
has  sustained  no  material  injury.  It  may  be  answered  further,  that 
lapse  of  time  may  be  compensated,  where  time  was  not  of  the  es- 
sence of  the  contract ;  in  other  words,  was  not  a  eircumstance  with- 
out a  strict  compliance  with  which  the  contract  would  not  have 
been  made,  in  the  particular  case  before  the  court.  Sug.  245,  247, 
248.  More  particularly  does  lapse  of  time  lie  in  compensation, 
when  caused  by  a  difficulty  in  obtaining  the  legal  title  by  the 

vendor,  if  he  is  ready  by  the  time  of  pronouncing  the  decree.    Sug. 

u 
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250 ;  2  P.  W.  629  ;  6  Ves.  junior,  646  ;  7  Ves-  junior,  263 ;  1  Esp. 
Cases,  184  ;  Sug.  252 ;  1  P.  W.  146.  Much  more  will  this  indul- 
gence be  allowed  to  the  vendor,  if  the  purchaser,  at  the  time  of  the 
contract,  knew  of  his  defect  of  title,  and  that  it  was  to  be  pro- 
cured or  perfected  after  making  the  contract.  Sug.  253.  In  this 
case  there  is  another  circumstance  of  great  weight,  though  it  may 
not  be  mentioned  in  the  books  as  such.  Bryant  and  Sugg  and 
Bunn,  respectively,  continued  in  possession  after  the  first  of  Decem- 
ber, 1799,  and  even  up  to  this  day.  This  seems  to  be  a 
[199]  waiver  on  the  part  of  the  *  purchaser  of  any  option  he  might 
have  of  relinquishing  the  contract.  It  is  equivalent  to  say- 
ing, I  will,  notwithstanding  my  advantage,  adhere  to  the  contract. 
These  implied  renunciations  of  abandonment  were,  aft^r  the  year 
1799,  quite  up  to  the  time  of  the  assignment  of  Woolfolk.  The 
subsequent  possession  of  Sugg  must  be  viewed  as  pursuant  to  the 
contract,  by  the  permission  of  Woolfolk  ;  lapse  of  time,  therefore, 
cannot  be  justly  opposed  to  a  specific  execution  as  prayed  for  by 
the  complainant.  Neither  can  it  be  urged  successfully  that  Wool- 
folk  is  not  liable  to  the  demand  of  Kennedy,  in  the  same  manner  as 
Bryant  was.  He  has  taken  the  place  of  Bryant  by  purchasing  his 
equity.  What  is  that?  To  be  liable  to  a  specific  execution  as 
well  as  to  be  entitled  to  one.  Kennedy  had  a  right  to  say.  Take 
your  land,  and  pay  me  the  purchase  money.  Bryant  could  not  say, 
Convey  me  the  land,  and  wait  for  the  purchase  money  till  it  suits 
my  convenience  to  pay  you,  or  run  the  risk  of  my  insolvency,  and 
that  of  my  surety.  Can  Bryant,  by  assignment,  place  Woolfolk 
in  a  situation  which  he  himself  could  not  occupy  ?  Can  he  and 
Woolfolk,  or  Sugg,  his  assignee,  and  Woolfolk,  in  the  absence  of 
Kennedy,  make  an  agreement  which  could,  in  any  degree,  abridge 
the  existing  right  of  Kennedy?  If  not,  then  he  can  still  say. 
Take  the  land,  and  pay  me  the  money.  If  necessaiy,  it  might  be 
inquired  whether  he  who  buys  a  bond  for  title  is  exempt  from  any 
equity  the  obligee  was  subject  to,  whether  he  had  notice  or  not  of 
a  default  in  payment  of  the  purchase  money.  There  is  no  occa- 
sion, however,  to  determine  that  point  now.  Here,  most  clearly, 
Woolfolk  knew  of  all  the  material  circumstances  relating  to  this 
transaction,  and  that  undoubtedly  subjects  him  to  all  the  equity  that 
Bryant  was  subject  to. 

Decree  that  on  or  before  the  expiration  of  six  months  from  this 
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day  the  defendant,  Woolfolk,  shall  cause  the  balance  of  the 
purchase  money  .yet  due  *  to  be  paid  to  the  complainant,  [200] 
who,  at  the  same  time,  shall  convey  to  him,  in  fee,  with 
general  warranty,  the  said  420  acres  of  land  so  as  not  to  interfere 
with  the  220  acres  conveyed  to  Bell.  The  deed  of  conveyance  to 
be  approved  of  by  the  clerk  and  master  of  this  court.  And  if,  at 
the  expiration  of  the  said  six  months,  the  said  balance  shall  not  be 
paid,  then  that  so  much  of  the  said  420  acres  shall  be  sold  by  the 
sheriff  as  will  be  sufficient  to  raise  the  said  balance,  which  shall  be 
paid  to  the  complainant ;  he,  at  the  same  time,  making  a  deed,  in 
fee  with  general  warranty,  to  the  residue  of  the  said  420  acres,  to 
the  said  Woolfolk;  and  the  injunction  in  this  case  shall  be  per- 
petuated. It  is  fiirther  ordered,  that  the  clerk  and  master  shall 
report  to-morrow  morning  the  amount  of  principal  and  interest  due 
upon  the  said  two  bonds  for  £100  each.  And  further,  that  the 
costs  of  this  suit  and  of  the  action  at  law  be  paid  by  the  defendant 
Woolfolk. 

See,  as  to  rescission  of  executed  and  executory  contracts,  the  authorities  col- 
lected in  King's  Digest,  2748  et  seq.  As  to  specific  performance  in  favor  of  as- 
signees, HaU  V.  Ross,  3  Hay.  200;  Howard  v.  Moore,  4  Sneed,  817;  Craig  t. 
Leiper,  2  Yer.  198;  Harper  ▼.  Lindsey,  Meigs,  810;  Macon  y.  Sheppard,  2 
Hum.  885  ;  Robertson  v.  Avid,  6  Yer.  406  ;  PiUow  y.  Pillow,  8  Hum.  844  ;  Irhy 
▼.  McKesick,  8  Yer.  42.  As  to  kq>se  of  time  in  cases  of  specific  performance 
King's  Digest,  2912  €/  seq.  As  to  want  of  tide  in  such  cases,  King's  Digest,  2100 
et  seq.     See  King's  Digest,  2745,  2896,  2904,  2921. 


EuHU  S.  Hall  v.  David  Ross. 

[Specific  Performance.  —  Nature  of  the  Remedy.  ^^  When  decreed.  —  As" 

tignees.'] 

Per  Cubiam.  On  the  3d  of  August,  1807,  articles  of  agreement 
were  made,  signed,  and  sealed  by  Walter  H.  Overton  and  David 
Ross  by  Thomas  Hopkins,  his  agent,  in  which  it  was  stipulated  that 
the  said  Walter  H.  Overton  **  engages  to  locate,  survey,  and  have 
carried  into  grants,  20,000  acres  of  land  warrants,  to  wit,  Nos.  1,697, 
1,698, 1,688,  and  1,691  for  6,000  acres  each,  in  as  good  vacant  land 
a$  hie  irtformation  serves^  agreeable  to  the  nvmher  of  the  location 
drawn^  for  which  services  and  expenses,  he,  the  said  Thomas  Hop- 
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kins,  on  behalf  of  David  Ross,  engages  to  convey  to  him, 
[201]  the  said  Walter  H,  Overton,  or  cause  to  be  *  conveyed  by 
special  warranty,  the  one  fourth  part  of  all  the  above-men- 
tioned land  so  located  and  carried  into  grants,  or  parts  thereof, 
which  lands  are  to  be  divided  agreeable  to  quantity  and  quality ; 
and  the  aforesaid  conveyances  to  be  made  as  soon  as  the  grants  are 
delivered  for  the  aforesaid  land.  The  contract  was  rescinded  as  to 
warrant  No.  1,691,  on  the  21st  of  August,  1807.  The  contract  was 
assigned  on  the  27th  of  April,  1809,  by  Overton  to  the  complainant, 
Elihu  S.  Hall,  and  on  the  14th  of  April,  1810,  was  rescinded  by  him 
and  Hopkins,  as  agent  for  Ross,  for  1,870  acres  of  warrant  1,679  ; 
and  also,  for  945  acres  of  the  same  warrant,  on  the  9th  of  June 
1811.  Overton  made  seven  entries  by  virtue  of  the  warrants, 
amounting  to  11,825  acres,  and  procured  grants  to  be  issued  thereon, 
which  have  now  been  produced  in  court.  A  division  of  the  land  is 
prayed  for,  and  that  one  fourth  part  of  each  tract  may  be  allotted 
to  the  complainant.  The  defendant  opposes  the  prayer  of  the  bill, 
and  insists  that  the  contract  was  made  with  Overton  under  an  idea 
produced  by  his  declarations  that  his  knowledge  of  the  country  was 
extensive,  and  his  information  respecting  the  vacant  lands  good ; 
and  that  he  had  executed  the  contract  on  his  part,  either  unskillfuUy 
or  unfaithfully,  as  the  lands  entered  and  granted  are  of  little  or  no 
value.  By  the  testimony  of  Malcolm  Gilchrist  and  Peter  Singleton, 
taken  by  consent,  it  appears  that  of  one  tract,  5,000  acres,  the 
northern  part,  from  500  to  1,000  acres  of  the  land,  is  good,  but  part 
broken  or  rolling ;  the  residue  of  the  tract  is  unfit  for  cultivation, 
except  about  200  acres  interspersed  through  it  in  small  pieces. 
About  2,000  or  2,500  acres  claimed  by  Simms,  Whiteside,  and 
Overton.  A  tract  of  834  acres,  is  generally  rocky  land,  soil  good, 
but  the  greater  part  unfit  for  cultivation  on  account  of  its  rolling 
and  uneven  situation.  A  tract  of  166  acres  is  thin  land,  the 
greater  part  interspersed  with  rock,  but  in  general  level 
[202]  enough  for  *  cultivation.  By  Singleton's  evidence,  it  ap- 
pears that  a  tract  of  2,500  acres  on  Rock  Creek,  is  full  of 
rock,  cedars,  and  mountains,  and  not  worth  more  than  the  warrant. 
Of  three  tracts  on  Rock  Creek,  one  of  640  acres,  another  of  1,060 
acres,  and  the  third  of  1,125  acres,  the  quality  is  generally  bad, 
being  a  quantity  of  rock,  privy,  and  glades  ;  there  is  some  good  land 
on  the  creek,  which  runs  through  it  and  cuts  up  the  good  land.     It 
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also  appears  by  Gilchrist's  deposition,  that  some  time  after  he  sur- 
veyed the  6,000  acre  tract,  he  informed  Overton  that  the  warrant 
ought  to  be  drawn*,  and  laid  on  better  land,  who  answered  that  the 
grant  was  out,  and  it  was  too  late ;  that  he  was  not  bound  to  do  it ; 
was  only  bound  to  locate  the  warrant  on  as  good  land  as  he  knew 
to  be  vacant ;  and  either  he  did  not  like,  or  would  not  pay  the  ex- 
pense, though  Mr,  Hopkins  had  requested  him  to  do  so,  as  the 
deponent  thinks,  before  the  grant  issued.  The  land  before  de- 
scribed by  these ,  witnesses  is  the  whole  of  what  was  located  by 
Overton  for  David  Ross,  which,  together  with  7,816  acres  for  which 
the  contract  was  rescinded,  and  860  acres  entered  by  Hopkins, 
amount  to  ^0,000  acres,  the  quantity  described  in  the  contract.  If 
a  contract  be  unfairly  obtained,  or  under  suspicious  circumstances, 
or  if  it  be  unjust,  or  unconscionable  to  assist  it,  or  if  it  would  be  a 
hardship  on  the  defendant  to  decree  it,  a  court  of  equity  will  not 
interfere.  The  remedy  is  an  extraordinary  one,  speaking  with  re- 
lation to  the  rules  of  the  common  law,  which  gives  damages  only 
from  the  time  of  the  breach,  not  for  the  value  at  the  time  of  the 
decree ;  whereas  the  decree  for  the  specific  performance  gives  the 
thing  in  specie,  and  if  the  party  fail  to  execute  the  decree,  of  course 
damages  from  that  time.  For  the  decree  creates  a  new  duty  which 
admits  of  no  retrospection.  -These  principles  are  exhibited  in  New- 
land,  223,  226 ;  C.  T.  Talbot,  284 ;  1  Ves.  219,  533 ;  2  Powell, 
19,  21.  The  court  will  not  be  disposed  to  afford  this  ex- 
traordinary *  remedy  except  in  cases  which,  by  extraordi-  [203] 
nary  fairness,  if  we  may  use  the  expression,  deserve-  it ;  and 
not  only  must  the  contract  itself  be  fair  in  all  its  parts  and  aspects, 
but  there  must  also  be  a  performance,  according  to  its  true  intent, 
and  possessing  all  the  qualities  of  the  contract  itself :  a  liberal  per- 
formance, according  to  the  just  intent  of  the  contract,  considering 
the  time,  the  plenty  or  scarcity  of  vacant  lands  at  that  time,  and 
other  circumstances  of  excuse  which  may  in  plain  honesty  be  al- 
leged. The  assignee  in  equity  stands  in  the  place  of  the  assignor ; 
certainly  in  no  better.  Therefore  dismiss  the  bill,  with  the  costs  to 
be  paid  by  the  complainant.     His  remedy  at  law  is  open  to  him. 

See,  as  to  nature  of  remedy  by  specific  performance,  Blair  v.  Snodgrass,  1 
Sneed,  1 ;  token  decreed.  King's  Digest,  2857  et  seq.  As  to  assigneex,  note  to 
Kennedy  v.  Woolfolk,  8  Hay.  195,  subfn.  See  King's  Digest,  2854,  2861,  2864, 
2878,  2892. 
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Terbil  V.  Rogers,  Philips,  and  Hobbs. 

[  Carriers*  Lien.  —  Attachment,  —  Answer  in  Chancery.'] 

Per  Curiam.  The  bill  states  that  the  plaintiff  employed  the 
defendants  in  Kentucky  to  convey  a  quantity  of  salt  in  barrels  to 
this  place  on  freight ;  that  he  advanced  some  money ;  that  they 
could  have  arrived  in  January  when  the  market  was  good,  but  neg- 
lected to  do  so  until  February,  when  the  price  had  fallen,  and  he 
was  much  injured  thereby ;  that  the  defendants  are  insolvent,  and 
upon  their  arrival  at  Nashville  would  not  deliver  the  salt,  except  a 
part  of  it,  insisting  that  they  had  a  right  to  detain  it  Cll  paid  the 
freight  This  bill  seeks  satisfaction  for  the  loss  he  has  sustained, 
and  that  it  may  be  set  off  against  the  freight,  and  the  balance  be 
paid  to  him.  An  attachment  was  obtained  by  order  of  a  judge,  and 
the  salt  was  seized  by  virtue  thereof,  and  stored  by  the  sheriff  in 
Nashville,  All  these  statements  are  fully  answered  and 
[204]  denied,  or  avoided  in  the  answer,  which  *  prays  a  dismis- 
sion of  the  bill.  And  it  is  read  for  the  purpose  of  ground- 
ing a  motion,  as  answers  are  read  to  ground  motions  for  dissolving 
injunctions.  The  bill  is  not  yet  replied  to,  nor  set  for  hearing.  It 
is  moved  further  upon  reading  the  answer,  to  discharge  the  attach- 
ment, and  restore  the  proceeds  of  the  salt  which  has  been  sold.  The 
court  is  now  to  decide  upon  these  motions.  An  attachment  is  a 
statutory  process.  It  will  not  lie  at  law  where  the  defendant  may 
be  arrested  by  ordinary  process.  An  attachment  in  equity  is  the 
same  process,  and  expressly  upon  the  same  footing.  1801,  ch.  6, 
§§  2,  8.  It  is  leviable  on  the  goods  of  the  defendant,  to  compel  him 
to  give  bail,  not  to  compel  him  to  give  bond  to  perform  the  decree. 
Here  the  plaintiff's  attempt  is  to  levy  on  his  own  goods,  to  enforce 
the  defendants  to  give  bail.  The  effect  is  to  take  from  them  the 
possession  which  the  law  gives  them,  to  enforce  payment  from  the 
plaintiff  for  services  performed  concerning  the  goods,  and  to  release 
the  plaintiff  from  the  lien  upon  his  goods,  unless  they  will  give  him 
a  security  to  pay  what  he  may  recover  against  them,  an  obligation 
which  the  law  did  lay  upon  them  when  it  created  the  lien.  The 
law  is  made  to  speak  thus :  You  shall  have  a  lien,  but  you  shall 
resign  it,  unless  you  will  give  security  to  the  amount  of  the  goods. 
At  one  blow  this  overturns  all  liens,  for  who  will  rely  upon  them  on 
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sach  terms  ?  With  them  will  be  overtamed  the  fkith  and  confi- 
dence which  liens  inspire.  Should  not  the  defendant  give  bail,  the 
lien  is  gone  ;  for  that  is  gone  when  the  possession  is  parted  with.  It 
is  better  to  give  up  the  lien  than  to  submit  to  such  terms.  This 
will  become  one  of  the  means  put  in  practice  to  produce  the  result, 
give  bail ;  take  less  than  I  owe,  or  take  nothing.  A  lien  is  given  by 
the  law  to  supply  the  defect  of  personal  responsibility  in  the  em- 
ployer, yet  here  the  person  employed  is  compelled  to  rely  upon  that 
alone.  That  a  lien  is  created  by  the  course  of  trade,  or  by 
a  special  agreement,  *that  this  is  a  case  where  it  is  created  [205] 
by  the  course  of  trade  and  lost  by  parting  with  the  posses- 
sion, is  proved  abundantly  by  the  cases,  namely,  1  Atkins,  134, 229, 
235,  236 ;  2  Atk.  284 ;  1  Eq.  Ca.  Ab.  824 ;  Cro.  C.  271 ;  3  Bur. 
1813  ;  1  Bl.  Reports,  653  ;  Doug.  105  ;  1  E.  5 ;  1  Ves.  junior,  317. 
The  plaintiff  could  not  recover  in  trover  or  detinue,  for  the  lien 
would  be  an  answer  to  the  action.  Why  then  overlook  the  lien  by 
a  bill  in  equity?  Such  bill  ^ould  not  lie  before  the  act  of  1801,  ch. 
6.  By  that  act  it  is  authorized  in  case  of  debt  contracted  in  another 
State,  a  judgment  obtained  there,  and  no  property  there  to  satisfy 
it.  That  act  also  authorizes  an  attachment  in  lieu  of  sequestration. 
That  was  a  process  to  compel  appearance  to  a  bill  which  is  sustain- 
able by  the  ancient  rules  of  equity.  Here  the  bill  is  brought  for 
the  sake  of  the  process ;  not  the  attachment  substituted  in  lieu  of 
the  sequestration  in  aid  of  the  bill,  proper  in  itself  antecedent  to 
the  act  of  Assembly.  It  was  not  the  intent  of  this  clause  of  the  act 
to  introduce  a  new  bill,  but  new  process  in  aid  of  an  old  bill.  This 
bill  would  not  have  been  sustained  had  it  been  filed  before  the  act 
of  1801.  It  would  have  been  answered  by  saying.  You  have  a 
plain  remedy  at  law  ;  bring  trover,  or  detinue,  or  replevin.  This 
bill  was  then,  and  still  is,  liable  to  this  fatal  objection.  If  the  de- 
fendant have  no  lien,  these  actions  will  lie ;  if  he  has,  you  cannot 
take  it  away  by  any  sort  of  action  whatsoever.  It  will  not  be  suffi- 
cient, in  order  to  sustain  the  bill,  to  say,  it  is  brought  to  have  the 
benefit  of  the  attachment.  This  is  a  perversion  of  the  act ;  it  is 
putting  the  cart  before  the  horae.  We  are  all  satisfied  that  this 
process,  as  used  in  the  present  instance,  is  illegal ;  but  can  it  now 
be  quashed,  in  like  manner  as  an  injunction  is  dissolved,  upon  com- 
ing in  of  the  answer?  The  latter  is  granted  and  kept  up  till  the 
defendants'  conscience  be  sifled  by  the  answer.     The  attachment 
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is  not  for  any  such  purpose.  It  is  to  compel  appearance. 
[206]     An  answer  admits  the  *  legality  of  the  process  by  which  the 

defendant  is  called  on  to  answer.     Can  the  defendant  say, 

I  was  called  on  by  proper  process ;  I  was  bound  to  answer ;  I  have 

answered :  and  yet  say,  Now  I  have  answered,  I  will  insist  that  I 

was  not  called  on  by  proper  process,  or  not  by  legal  process  ?     A 

defense  in  chief  at  law  is  a  waiver  of  all  prior  objections,  and  it  is 

equally  so  in  equity.     Appearance  and  pleading  over  cures  the 

irregularity  of  process,  both  at  law  and  equity.     The  defendant 

cannot  now  go  back  any  more  than  at  law  ;  he  cannot  plead  the 

general  issue  and  then  plead  in  abatement  of  the  writ.     The  parties 

must  now  go  on  to  a  hearing.     Should  the  bill  be  then  dismissed 

for  want  of  equity,  the  attachment  will  go  with  it. 

See,  as  to  answer  in  chancery,  Heam  y.  Cruteher,  4  Yer.  474 ;  King's  Digest^ 
1842,  8226,  9735  ;  Code  3461,  4297. 


ShUTE   V.   BUCHANON. 

[^Land  Law.  —  Survey  of  Entries.  —  Ignorance  of  Lav>J] 

Per  Curiam.  On  the  third  of  September,  1801,  Shute  made  an 
entry  of  640  acres  of  land,  on  a  warrant  for  1,280  acres,  No.  159, 
southwest  corner  of  Lardner  Clarke's  tract  that  joins  Fletcher, 
south  with  his  line,  then  west  for  complement.  Clarke's  bounds 
are  south  from  the  corner  and  east.  The  land  claimed  by  Shute 
lay  to  the  south  as  far  as  McMurry's  tract,  and  to  the  west  so  far 
as  to  include  the  spring  on  Turkey  Creek,  also  called  for  in  the 
entry.  Fletcher's  tract  lay  to  the  north,  Mayfield's  on  the  west, 
Lardner  Clarke's  other  tract  on  the  south  and  west,  and  McMurry's 
tract  on  the  south.     Vacant  lands  were  on  the  east. 

Buchanon,  a  deputy  surveyor,  was  called  on  by  Shute  to  certify 
how  much  of  his  entry  was  taken  by  interference  of  the 
[207]  adjoining  claims ;  who  on  the  *  8th  of  April,  1803,  certified 
403  acres  lost  by  Mayfield  and  Clarke's  claims,  No.  88, 
which,  for  distinction  sake,  may  be  called  Clarke's  other  tract.  On 
the  9th  of  April,  1803,  Shute  entered  403  acres  of  this  warrant, 
159,  on  other  land<r,  which  rendered  it  impossible  to  begin  at  the 
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place  called  for,  and  to  survey  the  balance  of  the  entry  so  as  to  in- 
clude that  part  of  it  which  adjoined  McMurry.  This  part,  to  the 
amount  of  47  acres,  Bachanon  entered  on  the  11th  of  April,  1808. 
The  deficiency  was  not  403  acres,  and  not  more  than  810  acres  and 
85  poles.  The  part  not  lost,  829  acres  and  75  poles,  if  it  were  law- 
ful to  extend  the  survey  as  far  as  McMurry's  boundary,  which  was 
9  poles  further  than  would  be  reached  by  beginning  at  the  comer 
called  for,  and  extending  south  twice  as  long  as  broad.  Bnchanon 
says  the  entry  did  not  cover  the  lands  he  claims,  and  that  the  calls 
thereof  are  contradictory  and  insensible,  and  cover  no  lands  at 
all.  He  relies,  also,  on  the  act  of  limitations  of  three  years.  In 
1807,  Shute  entered  960  acres  of  this  warrant,  159,  on  other  lands. 
And  Shute,  in  1807,  also,  as  is  said,  entered  the  lands  now  in  con- 
troversy. He  sold,  in  the  same  year,  to  Blakely,  who  says  that  he, 
Blakely,  spoke  to  Buchanon  concerning  the  title  after  the  purchase, 
and  was  informed  by  Buchanon  that  he  had  an  entry  upon  it,  but 
that  Shute's  title  might  be  t}ie  best.  He  does  not  say  that  Bu- 
chanon promised  to  remove  his  warrant,  or  withdraw  his  entry  in 
&vor  of  Shute's  claim.  The  questions  for  the  decision  of  the  court 
are,  first,  could  Shute's  entry  be  surveyed  so  as  to  include  the  lands 
entered  by  Bnchanon  ?  Secondly,  whether  Shute  was  compelled 
to  abandon  it  by  Buchanon's  certificate?  Thirdly,  whether  the 
injury  sustained  will  authorize  the  court  to  vest  Buchanon's  title  in 
Shute  ?  First,  the  survey  cannot  be  made  south  from  the  begin- 
ning, and  be  bounded  at  the  same  time  by  Clarke's  line ;  to  pursue 
that  from  the  corner  would  be  north,  and  the  next  line 
west,  would  run  into  *  Fletcher's  land,  mentioned  in  the  [208] 
entry.  That  cannot  be  the  meaning  of  the  entry.  Should 
the  survey  go  east  from  the  comer  with  Clarke's  line,  then  the  next 
conrse  being  toest^  would  return  directly  to  the  beginning.  That 
cannot  be  the  meaning  of  the  entry.  Reject  the  words  idnth  his 
Ime^  and  the  entry  will  call  to  run  south  and  west,  and  that  will 
take  in  the  spring  on  Turkey  Creek.  The  land  must  be  so  surveyed 
as  to  lie  south  of  the  beginning.  On  the  west  are  Mayfield's  and 
Clarke's  other  tract,  leaving  not  more  than  829  acres  or  thereabouts 
between  the  first  line  running  south  and  these  claims.  The  sur- 
veyor must  then  go  south  and  west  till  impeded  by  old  claims.  This 
will  carry^the  survey  to  McMurry's  tract.  He  must  next  search 
for  vacant  lands  adjoining,  and  run  to  the  east  for  complement. 
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1777,  ch.  1,  §  10.  Ker  and  Porter  decided  in  the  late  Superior 
Court  for  Mero  District.  Buchanon  was  called  on  to  certify  how 
much  was  taken  by  interfering  claims,  not  saying  anything  of  the 
Tacant  lands.  He  certified  more  lost  by  them  than  was,  leaving  so 
much  only  for  the  balance  as  will  not  extend  to  the  lands  in  ques- 
tion. That  part  of  the  entry  then  was  in  fact  certified  not  to  be 
within  it,  when  it  legally  was.  Secondly,  this  certificate  has  a  very 
different  eflect  from  a  plat  and  certificate  of  survey,  returaed  to  the 
ofiice  as  the  foundation  of  a  grant ;  for  after  it  is  made,  the  party 
for  whose  benefit  it  is  made,  may  either  use  it  or  not,  at  his  pleas- 
ure. He  may,  notwithstanding  this  certificate,  proceed  to  survey 
his  entry,  including  all  the  land  legally  within  it,  or  which  is 
vacant  and  not  claimed  by  other  conflicting  entries,  and  procure  a 
grant  for  the  same.  Shute  ought  to  have  done  so.  He  ought  to 
know  the  law  upon  this  subject.  Every  man  is  bound  to  know 
what  the  law  is,  so  &r  as  it  relates  to  the  business  he  is  about.  He 
cannot  say,  I  depended  upon  the  opinion  of  such  a  man,  and  he 

gave  me  a  wrong  opinion,  and  I  have  suffered  by  it.  Any 
[209]     lawyer  in  the  county  could  have  told  Shute  *  that  this  land, 

now  in  controversy,  was  within  his  entry.  It  is  hardly 
to  be  presumed  that,  in  fact,  it  was  unknown  to  any  man  conver- 
sant in  the  business  of  taking  up  vacant  lands,  as  every  one  is  pre- 
sumed to  be  who  takes  them  up.  1796,  ch.  9 ;  1800,  ch.  14  ;  1801, 
ch.  8,  §  4.  It  would  seem  to  follow  that  he  cannot  subject  Bu- 
chanon for  his  own  mistake,  if  indeed  it  were  one.  But  what 
remedy  could  be  applied  by  the  court  if  Buchanon  actually  did 
impose  upon  him  ?  Shute  has  appropriated  other  lands  to  the 
amount  of  the  deficiency  certified.  Must  he  keep  these,  and  have 
Bucbanon^s  also  ?  It  may  be  that  the^e  lands  are  better  than  the 
lands  removed  from.  It  would  seem  so  fi*om  the  circumstance  of 
his  removing,  in  1807,  the  whole  residue  of  the  warrant  to  other 
lands.  If  any  relief  could  be  given  at  all,  it  would  be  by  making 
them  exchange  lands,  he  taking  Buchanon's  and  Buchanon  taking 
his,  which,  he  says,  he  was  obliged  to  remove  to ;  otherwise,  all 
that  could  be  done  by  way  of  relief  would  be  to  give  the  differ- 
ence in  value  between  the  two  tracts.  Here,  however,  it  does  not 
seem  that  Buchanon  has  done  anything  more  than  he  might  legally 
do.  Shute  removed ;  Buchanon  immediately  occupies  part  of  the 
same  ground.     AIL  the  complaint  that  the  law  will  listen  to  is,  that 
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he  was  purposely  misled  and  deceived  hj  Buchanon,  and  suffered 
a  loss  by  it.  True  it  is,  Buchanon  has  profited  by  the  yacancy. 
The  removal  is  not  imputable  to  him,  however,  but  to  the  choice 
of  Shute.  If  any  damage  has  been  sustained,  it  does  not  appear. 
Any  remedy  the  law  might  afford  should  be  proportioned  to,  but 
not  exceeding  the  measure  of  the  mischief.  The  court  will  not  de- 
cree a  conveyance  of  Buchanon's  land  to  Shute.  As  to  the  act  of 
limitations  it  need*  not  now  be  discussed. 

See,  as  to  ignorance  or  mistake  of  law,  Trigg  y.  Read^  5  Hum.  629;  Hubbard 
T.  Martin,  8  Ter.  498 ;  Hall  y.  Mount,  B  Cold.  73 ;  Haywood  y.  Ensley^  8  Hum. 
460 ;  Bell  y.  SUel,  2  Ham.  148 ;  Lewis  y.  Cooper,  Cooke,  467;  Sparks  y.  White^ 
7  Hum.  86;  Drew  y.  Clark,  Cooke,  874 ;  King  y.  Doolittle,  1  Head,  77 ;  GoffY, 
GoU,  5  Sneed,  562  ;  King  y.  Vaughan,  8  Yer.  69;  Morton  y.  Nunnelly,  8  Hay. 
210 ;  See  King's  Digest,  2255,  2565  et  seq.,  7901,  8578. 


*  James  Morton's  Executors  v.  Edward  Nunnellt.     [210] 
[^Injunction,  —  Mistake  of  Law.  —  PUa  of  Former  JudgmentJ] 

Per  Curiam.  The  facts  are,  that  Morton  formerly  removed 
into  this  State  from  Virginia,  leaving  Nunnelly  his  agent,  who,  in 
the  year  1805,  obtained  an  attachment  against  Morton,  and  there- 
upon took  judgment  on  his  account  filed,  stating  his  services  and 
expenditures,  for  the  sum  of  JS52  or  thereabouts.  Upon  this 
record  they  commenced  an  action  of  debt  in  this  State,  to  which 
the  defendant,  Morton,  demurred,  and  had  judgment  in  the 
Circuit  Court,  which  being  removed  to  the  Supreme  Court  of  Er- 
rors and  Appeals,  was  reversed,  and  judgment  entered  for  the 
plaintiff,  Nunnelly.  Morton  then  filed  his  bill,  and  states  as  the 
only  reason  why  he  did  not  plead  nil  debit  and  try  the  cause  upon 
the  merits  to  be,  that  his  attorney  believed,  as  was  then  the  pre- 
vailing opinion,  that  the  judgment  in  Virginia  was  conclusive.  It 
is  admitted  at  the  bar,  and  correctly  so,  that  upon  such  a  judgment 
that  plea  is  sustainable  ;  that  is  to  say,  upon  a  judgment  of  another 
State,  grounded  upon  an  attachment  where  there  is  no  personal 
notice  served  on  the  defendant,  and  when  the  property  attached  is 
of  far  less  value  than  the  sum  adjudged.  In  what  other  cases  it 
is  also  proper,  this  court  will  not  now  determine.     This  cause  de- 


172  8  HAYWOOD.  [Nashville, 


McCntchin  v.  Price. 


pends  principally  upon  the  power  of  this  court,  on  the  equity  side, 
to  give  relief  after  the  complainant  has  been  sued  at  law,  and  been 
personally  served  with  process,  and  called  on  to  defend,  and  so 
frames  his  defense  as  to  rest  upon  the  form  of  the  declaration ; 
omitting  to  plead  so  as  to  bring  the  merits  in  question.  Can  he, 
after  this,  come  into  equity  aud  say,  I  did  not  plead  to  the  merits, 

nor  direct  my  counsel  to  do  so,  from  an  apprehension  that 
[211]     it  would  not  be  done.    The  court  *  thinks  that  would  not  be 

a  sufHcient  excuse.  For  then  this  court  must  take  cogni- 
zance of  all  former  cases,  where  the  decision  has  been  upon  princi- 
ples not  recognized  by  after  determinations.  Iterett  reipMicct  ut 
sit  finis  litiumj  is  a  favorite  maxim  of  this  court.  Its  anxiety  to 
prevent  multiplicity  of  actions  is  upon  the  same  ground.  It  is 
therefore  opposed  to  the  spirit  of  its  proceedings  to  adopt  a  rule 
leading  to  such  consequences.  The  excuse  is  not  allowable ;  as  it 
would  be  if  a  defense  upon  the  merits  were  intended,  and  by  some 
accident  that  intent  had  been  defeated,  and  in  such  way,  too,  as  to 
exclude  the  imputation  of  fault  or  neglect  from  attaching  on  the 
conduct  of  the  complainant  in  equity. 

See,  as  to  mistake  of  law,  ShiUe  v.  Biuihanony  8  Hay,  206,  not«  sub  Jin.  As 
to  plea  of  former  judgment,  Armstrong  t.  Thompson^  8  Hay.  127,  note  sub  fin, ; 
King's  Digest,  2884,  9688. 


McCuTCHIN   AND   OtHERS  V.   PrICB  AND   WiPB  AND   OtHBBS. 

[Emancipation,  —  Remedy  against  Tenant  for  Life  to  prevent  Waste  and 

RemovaL^ 

Per  Curiam.  The  bill  states  the  bequest  of  certain  negroes  by 
McCutchin,  deceased,  to  his  wife,  who  afterwards  married  Price, 
for  her  life,  and  then  said  negroes  to  be  liberated.  It  states  that 
the  plaintifis  are  the  next  of  kin,  together  with  some  of  the  defend- 
ants. That  Price  intermarried  with  the  widow,  and  that  he  has 
given  indications  of  an  intent  to  sell  or  remove  the  negroes.  The 
bill  is  founded  upon  the  idea  that,  the  gift  of  freedom  is  void  ;  that 
the  surplus  does  not  belong  to  the  executors ;  that  the  next  of 
kin  are  entitled  in  remainder,  and  that  the  property  ought  to  be  se- 
cured for  them.    The  evidence  is,  that  Price  said  he  would  sell  the 
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negroes,  particularly  when  drinking.  Some  of  the  witnesses  ad- 
vised him  to  do  so  ;  one  of  them  says  Price  told  him  he  would  take 
them  down  the  river  and  sell  them,  and  applied  to  the 
witness  to  *aid  in  confining  them  for  that  purpose.  It  is  [212] 
proved  that  Price  is  often  intoxicated,  and,  in  that  situation, 
is  easily  prevailed  on  to  do  whatever  is  recommended  to  him.  A 
testator  may  direct  that  the  executors  shall  endeavor  to  procure  the 
emancipation  of  his  slaves ;  and  if  the  executor  can  do  so,  then  all 
claims  founded  upon  the  legal  impossibility  of  doing  so,  vanish. 
But  if  the  attempt  fail,  then  their  claims  are  valid.  The  possibility 
is  such  an  interest  as  the  law  will  take  notice  of  and  protect.  The 
court  will  not.  now  decide  further  than  this,  that  if  the  executors 
shall  not  be  able  to  procure  the  emancipation,  that  then  the  com- 
plainant's claims  subsist.  For  it  is  true  that  the  laws  of  this  State 
do  not  allow  of  the  surplus  to  executors.  They  are  to  deliver  over 
to  the  legatees,  or  next  of  kin,  the  estate  of  the  deceased,  that  is  not 
disposed  of  in  legal  payments  and  disbursements.  It  is  of  necessity 
that  the  next  of  kin  succeed,  for  there  are  no  others  who  can. 
That  brings  us  to  the  question,  what  circumstances  require  the 
property  to  be  secured  ?  Where  there  is  no  danger  of  waste  or 
removal,  it  is  sufficient  to  order  an  inventory,  describing  the  prop- 
erty, to  be  signed  by  the  tenant  for  life,  and  to  be  lodged  in  the 
office  of  the  clerk  and  master ;  but  where  there  are  such  signs  or 
indications  as  raise  suspicion  that  a  sale  or  removal  are  intended, 
or  like  to  take  place,  then  security  ought  to  be  required ;  other- 
wise, in  many  instances  of  residence  near  the  line  of  the  State,  the 
duty  of  the  court  might  be  wholly  defeated  in  the  course  of  a  few 
hours  by  a  sudden  removal.  Circumstances  are  proved  in  this  case 
which  satisfy  the  court  that  some  danger  is  to  be  apprehended. 
Decree  that  the  clerk  and  master  report  to-morrow  morning  the 
value  of  said  slaves  and  their  increase,  and  that  the  defendant. 
Price,  shall  give  security  in  the  amount  of  their  value,  in  a  bond 
with  sureUes  to  be  approved  of  by  the  said  clerk  and  master,  with 
condition  underwritten  or  annexed,  that  he  will  not  remove 
said  negroes,  or  any  of  them,  *  beyond  the  bounds  of  this  [218] 
State,  nor  otherwise  dispose  of  them,  so  as  to  impair  the 
interests  of  those  in  remainder,  in  which  bond  shall  be  expressed  the 
names  of  said'  negroes ;  and  in  case' of  any  future  increase,  or  if 
for  any  other  cause  said  security  become  inadequate,  that  then  the 
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compldnants  shall  be  at  liberty  to  apply  to  this  court  for  fiirther 
security ;  and  in  case  the  said  bond  with  sureties  shall  not  be  given 
on  or  before  the  next  term  of  this  court,  that  then  the  complain- 
ants shall  be  at  liberty  to  apply  for  further  directions,  and  that  the 
said  Price  shall  continue  under  all  the  obligations  which  have  been 
taken  from  him  in  this  cause,  till  the  present  and  fiiture  decree  of 
this  court  shall  be  complied  with  on  his  part.  The  bill,  so  far  as 
respects  Kinnard,  to  be  dismissed  with  costs.  He  was  made  a  de- 
fendant without  any  cause ;  he  only  hired  negro  Jack  at  $50  per 
annum,  and  the  complainants  might  have  known  it,  iiad  they  taken 
the  trouble  to  inquire. 

See,  as  to  remedy  against  tenant  Jor  life  to  prevent  waste  or  loss,  SnUth  ▼.  Bellj 
Mar.  &  Yer.  802 ;  King's  Digest,  5694. 


David  Winchester  v.  Matthew  Gleaybb,  Devisee  of  Michael 

Gleaves. 

[Land  Law.  —  Conflict  of  Entries.  —  Parol  Testimony  as  to  Entries  and 

Notice.2 

Per  Curiam.  Upon  this  bill,  answer,  replication,  and  evidence, 
the  facts  appear  to  be,  that  on  the  17th  of  August,  1807,  David 
Winchester  entered  800  acres  of  land  in  the  second  district,  first 
range,  fifth  section :  **  Beginning  at  James  Robertson's  southwest 
comer,  on  the  section  line,  then  west,  800  poles ;  thence  north,  160 
poles ;  thence  east  and  south,  to  the  beginning."  Gleaves  entered  800 
acres  on  the  SOth  of  November,  1807,  situate  in  the  same  district, 

section,  and  range :  ^^  Beginning  at  John  Record's  southwest 
[214]     comer,  on  *  the  section  line,  then  west  with  the  said  line,  800 

poles,  thence  north  and  east  for  complement."  John  Record's 
entry  on  the  same  line  of  that  section,  for  1,200  acres,  had  been  made 
shortly  before  that  time  on  lands  within  the  same  section  ;  and  Loften 
afterwards  made  an  entry  the  24th  of  August,  1807,  calling  for 
Record's  and  Winchester's  entry.  A  grant  issued  to  Gleaves  in 
1810  ;  a  grant  also  issued  to  Winchester  in  1810.  Both  grants  began 
at  the  southwest  comer  of  Record's,  which  was  in  the  section  line^ 
being  the  southern  boundary  of  the  section.     And  the  question  is, 
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which  of  these  two  enterers  had  the  better  title  in  equity  ?  That 
depends  upon  the  question,  whether  is  Winchester's  entry  a  special 
entry  for  the  lands  covered  by  his  grant?  Winchester's  entry 
was  placed  on  the  general  plan  in  the  office,  beginning  at  RecordHt 
southwest  comer  in  the  section  line,  which  was  marked  I.  R.  It  is 
stated  in  the  answer,  but  not  proved,  that  there  were  other  entries 
in  that  section  before  the  17th  of  August,  1807.  It  does  not  ap- 
pear that  there  was  any  entry  on  that  line  of  the  section  before 
the  17th  of  August,  1807.  The  general  plan  showed  precisely  the 
spot  claimed  by  Winchester,  which  his  entry  covered.  An  eject- 
ment was  heretofore  carried  on  between  the  parties,  and  was  finally 
decided  in  the  Superior  Court  in  favor  of  Gleaves ;  what  were  the 
reasons  of  the  decision  does  not  appear,  or  how  far  they  applied 
to  the  present  controversy  does  not  appear.  It  appears  by  the 
testimony  of  four  or  five  witnesses,  that  Gleaves  and  his  locator 
both  knew  of  the  mistake  committed  in  calling  for  James  Robert- 
son's corner  instead  of  I.  Record's,  and  it  was,  they  say,  because 
of  this  mistake,  that  Gleaves's  entry  was  made  upon  the  same 
place.  Hightour  intended  to  enter,  before  he  saw  Winchester's 
entry  upon  the  general  plan^  but  then  desisted.  Anderson,  the 
Surveyor-General,  conceived  the  place  certain  by  its  position 
on  the  general  plan.  Before  we  proceed  *  to  the  main  point  [215] 
in  this  cause,  l^t  us  clear  away  the  preliminary  objections 
which  have  been  made  on  it.  First,  as  to  the  jurisdiction  of  this 
court,  sitting  as  a  court  of  equity.  We  are  satisfied  with  the 
opinion  of  the  called  court  which  sat  here  about  two  years  since. 
When  the  complainant's  title  is  both  legal  and  equitable,  a  trial  in 
ejectment  which  may  be  renewed  is  no  bar  to  the  assertion  of  his 
claim  in  equity  any  more  than  to  the  prosecution  of  a  new  eject- 
ment ;  it  would  be  unreasonable  to  say  so.  Secondly,  as  to  the 
law  established  in  the  decision  upon  the  ejectment  in  the  Supreme 
Court  on  a  writ  of  error ;  that  is  not  in  our  way,  for  we  know  not 
what  grounds  the  court  went  on,  nor  the  reasonings  employed  by 
the  then  judges,  which  resulted  in  the  affirmation  of  the  judg- 
ment of  the  court  below.  We  must  of  course  be  governed  by 
our  own  reasons  upon  this  subject.  Thirdly,  as  to  extrinsic  testi- 
mony to  add  to  or  alter  an  entry,  this  court  is  clearly  of  opinion 
that  no  such  testimony  ought  to  be  received.  The  secret  and  un- 
expressed ilUemtium  of  the  locator,  cannot  indicate  to  subsequent 
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locators  the  land  meant  to  be  appropriated  so  as  to  affect  their 
consciences  with  unfairness,  should  they  attempt  to  appropriate  the 
same  lands  which  the  other  contemplated.  Fourthly,  personal  no- 
tice is  not  such  as  the  law  prescribes.  It  has  directed  an  entry 
for  that  purpose,  which  is  the  same  thing  in  effect  as  to  say,  You 
shall  give  a  notice  in  writing.  It  would  introduce  the  danger  to  be 
apprehended  from  parol  proof  of  notice,  and  defeat  the  main  pur- 
pose of  the  Legislature,  if  the  latter  were  to  be  received  as  suffi- 
cient. Fifthly,  as  to  the  use  which  may  be  made  of  the  general 
plan,  the  solution  of  that  question  is  not  now  indispensable.  The 
plan  was  directed  to  be  made  from  the  actual  surveys  of  sections, 
and  of  claims  within  sections,  including  all  those  made  in  the  new 
office.     It  was  to  lie  in  the  office  for  the  inspection  of  all  those  who 

wished  to  see  it.  Every  new  entry  was  to  be  laid  down 
[216]     upon  *  it  as  soon  as  made,  and  before  actual  survey.     A 

copy  was  to  be  sent  to  each  register's  office,  and  there  pre- 
served. The  construction  which  makes  all  this  carefulness  and 
industry  end  in  nothing,  is  neither  agreeable  to  well  established 
rules  for  the  exposition  of  statutes,  or  to  the  respect  which  is  due  to 
the  Legislature.  Were  they  at  children's  play  when  all  these  pro- 
visions were  made  and  this  labor  called  for,  meaning  only  to  amuse 
themselves  ?  Certainly  not.  They  intended  it  to  be  used  as  evi- 
dence of  something ;  perhaps  not  as  conclusive  evidence  that  the  en- 
try was  correctly  laid  down,  but  as  evidence  when  correctly  laid  down, 
that  he  who  saw  it  knew  of  the  position  it  occupied,  and  should  not 
afterwards  pretend  ignorance  thereof.  If  before,  he,  upon  seeing  the 
entry,  must  inquire  concerning  its  call ;  this^  without  such  inquiry, 
now  enabled  him  to  see  the  place  spoken  of  in  the  entry,  and  to  avoid 
it  if  he  chose.  Most  certainly  it  would  give  him  no  such  information 
of  land  laid  down  on  a  place  not  described  in  the  entry.  We  now 
come  to  the  main  question.  As  to  the  jusUee  of  the  case,  there  can- 
not be  a  dissenting  opinion.  Winchester  entered  it,  paid  for  it, 
had  it  laid  down  on  the  general  plan.  What  place  he  intended  to 
appropriate  was  known  to  Mr.  Hightoar  and  his  company,  who, 
seeing  its  position,  declined  entering.  Gleaves's  locator  both  knew 
the  same  and  talked  of  it.  They  spoke  of  it  as  a  mistake  ;  they 
were  warned  not  to  meddle  with  it,  for  that  the  law  would  not, 
for  that  mistake,  take  the  land  from  Winchester  and  give  it  to 
them.     These  remarks,  however,  have  no  further  application  than 
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this,  to  give  satisfaction,  if  npon  searching  for  legal  principles  they 
shall  be  found  to  snpi>ort  the  justice  of  the  case,  and  not  to  be  in 
opposition  to  it.  Lex  plus  laudatur  qaando  rationeprobatury  is  one  of 
the  best  maxims  which  a  judge  can  select  for  the  regulation  of  his 
conduct*  Technicality  and  subtlety  will  then  never  triumph 
oyer  the  great  law  of  common  sense.  The  question  to  *  be  [217] 
decided  is,  whether  the  entry  of  Winchester  contains  cer- 
tainty enough  to  nmke  a  special  entry,  and  consequently  to  raise 
an  equity  for  him  prior  to  and  better  than  that  which  is  said  to 
be  raised  for  the  defendant  by  his  entry?  An  entry  is  certain 
enough  if  there  be  upon  the  face  of  it  so  many  calls  as  will  upon 
reflection  lead  an  inquirer  to  fix  upon  the  place  in  question  as  that 
which  the  enterer  intended  to  be  sanctified  by  a  survey.  It  is  not 
necessary  to  this  end  that  every  call  be  found  to  exist  at  the  place 
claimed  ;  if  some  do,  or  if  there  be  one  only,  from  whence  the  in-> 
ference  can  be  fairly  made  in  favor  of  the  place  in  question,  that 
will  do.  Benedieta  expontio  fienda  est  propter  simplieitatem  laico- 
rum.  The  entry  shall  be  supported  and  not  perish,  if  there  be 
hinU  enough  to  spell  out  the  meaning  of  the  enterer,  so  as  by  fair 
covjunetion  to  make  out  the  spot  contemplated.  Recurrence  to 
niceties  does  not  promote  jtutice^  and  withdraw  the  plain  man  from 
the  snares  of  speculation.  Does  it  promote  peace  and  an  honest 
pursuit  of  gain* by  laudable  means?  No  I  It  encourages  the  cun- 
ning man  to  look  for* flaws  in  the  title  of  his  neighbor,  and  to 
withdraw  him  from  the  care  of  his  farm  and  family  into  court,  to 
defend  himself  against '  attacks  which  it  is  for  the  public  good 
should  not  be  made.  If  we  ask  where  does  this  entry  lie,  it  can  be 
answered  with  certainty  that  it  lies  within  the  fifth  section  and  first 
range.  It  can  be  answered  further,  that  it  lies  on  the  south  bound- 
ary line  of  the  section ;  for  on  the  west  boundary  its  calls  would 
go  out  of  the  section,  on  the  north  boundary  tlie  same.  On  the 
east  boundary  it  cannot  begin,  on  the  southwest  comer  and  section 
line  also.  Place  it  on  the  south  boundary,  and  all  is  right ;  and  if 
we  reject  the  words  James  Robertson^  then  it  will  be  an  entry  be- 
ginning at  a  comer  on  the  section  line,  and  bounded  by  the  lines 
and  courses  expressed  in  the  entry.  Record's  corner  is  there;  the 
section  line  also ;  and  every  other  call  mentioned  in  the 
entry.  *  And,  moreover,  there  will  not  have  been,  at  the  [218] 
time  this  entry  was  made,  any  more  than  one  southwest  cor- 
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ner  of  any  tract  on  this  sectional  line.  This  produces  the  most  sat- 
isfactory conviction  that  no  other  corner  but  this  could  be  meant. 
Does  precedent  authorize  this  rejection  ?  Does  principle  require  it  ? 
That  it  is  a  mistake,  there  is  no  doubt,  for  Robertson  had  no  corner 
thei*e.  It  is  said  he  had  a  tract  entered  in  the  adjoining  section.  It 
is  not  proved  ;  it  is  said  to  be  of  a  posterior  date  ;  it  was  in  his  and 
Rains's  name.  But  there  was  a  southwest  corner  of  a  tract  in  that 
line,  and  the  only  corner  of  that  description.  Precedents  undoubt- 
edly justify  the  rejection.  The  cases  cited  by  Gleaves's  counsel, 
some  of  them,  prove  it.  What  did  the  court  say  in  Sendersan^s 
Lessee  v.  Long^  in  Cooke's  Reports,  129  ?  Suppose,  said  the  court, 
we  discard  altogether  that  part  of  the  entry  which  mentions  the 
name  of  the  lick,  will  not  the  entry  still  be  good  ?  there  is  but  one 
lick  proved  to  be  upon  the  creek,  &c.  So  say  we  in  the  present 
case  ;  reject  the  words  James  Robertson^  and  there  will  be  but  one 
southwest  corner  proved  on  this  sectional  line,  and  that  with  the 
sectional  line  is  sufficient  to  lead  to  the  place  where  Winchester 
made  his  entry.  So  of  the  calls  of  another  entry  for  Little  Har- 
per and  Tatom's  line,  one  was  rejected  and  the  other  adhered  to. 
For  being  nine  miles  apart,  it  was  evident  that  it  was  a  mistake  to 
call  for  Little  Harper.  So  here  it  is  evidently  a  mistake  to  call  for 
James  Robertson  as  the  owner  of  the  corner.  Such  rejection  is 
clearly  warranted  by  principle  ;  for  the  rule  of  the  common  law  is, 
to  preserve  every  transaction,  and  all  written  instruments,  if  by  any 
sensible  interpretation  of  their  contents  they  can  be  made  to  stand. 
It  is  true  that  by  posterior  occurrences  an  entry  at  first  uncertain 
may  become  certain  enough ;  as  where  it  called  to  begin  on  the 

continental  line  where  it  crossed  Harper  River.  This  entry, 
[219]     before  the  line  was  run,  was  so  uncertain  *  that  no  one 

could  tell  what  land  it  covered,  but  afterwards  it  had  all 
possible  certainty.  In  the  present  case,  however,  there  is  no  neces- 
sity for  resorting  to  this  rule.  The  court  proceeds  on  the  ground 
that  there  are  calls  enough  to  fix  the  entry  after  overlooking  the 
words  James  Robertson.  It  is  probably  true,  also,  that  an  entry 
originally  impei^ect  may  become  perfect  by  other  means,  such  as 
long  continuance  in  possession  of  a  certain  place  under  it,  including 
it  in  marked  lines,  &c.  This,  also,  need  not  to  be  decided  now,  for 
the  event  of  this  case  is  not  connected  with  that  point.  Winches- 
ter's entry  was  originally  a  good  one,  and  it  contains  caUs  which  are 
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proved  to  exist  at  the  place  he  claims.  His  equity  exists,  and,  being 
prior  toGleaves's,  attracts  to  itself  a  right  to  the  legal  title.  Decree 
all  the  lands  within  the  bounds  of  Winchester's  entry  and  grant, 
which  are  also  contained  in  Gleaves's  grant,  shall  be  divested  oat  of 
the  defendant's  and  vested  in  the  plaintiffs. 

See,  as  to  parol  evidence  affecting  land  titles  and  notice  to  grantee^  King's  Digest, 
6034  et  teq.y  and  7952  et  seq.    As  to  plea  of  former  judgment  in  ejectment^  WH'. 
Man  v.  Kileannon,  1  Tenn.  201 ;    Peeler  v.  Norris^  4  Yer.  831 ;  Bugg  v.  Norrit, 
4  Yer.  326.     See  King's  Digest,  6034,  7952,  7958,  7985,  8566,  8574,  9699. 


Roberts  t;.  Caktrell  and  Another. 

[  OertiarariJ] 

Per  Curiam.     The  bill  states  that  the  plaintiff  purchased  goods 
in  the  store  of  the  defendants,  and  went  with  the  tailor  to  his 
house,  and  returned  and  called  for  his  bill,  which  was  $38.88.     He 
laid  down  a  bank  note  of  $50,  which  the  clerk  put  into  his  box  ; 
upon  which  a  mistake  arose,  the  clerk  saying  he  did  not  put  it  in 
the  box.     After  some  dispute,  the  plaintiff  received  the  difference 
between  $88.38  and  $50.     The  defendants  warranted  the  plain- 
tiff and  obtained  judgment  for  $50.     Being  a  stranger, 
he  could  not  get  *  security  for  an  appeal  to  the  County     [220] 
Court,  but  deposited  $50  with  the  magistrate,  who  prom- 
ised not  to  issue  execution  till  some  time.     The  plaintiff  went  on 
his  way  to  Kentucky,  and  returned  in  10  or  12  days  and  had  a 
eertiorari  drawn  to  remove  the  proceedings,  but  could  not  procure 
security  to  prosecute  it,  and  was  obliged  to  desist.     He  says,  on 
searching  the  box  a  fifty  dollar  note  was  found,  which  was  the 
very  note  he  gave  in  payment.     The  clerk  said  that  note  was  paid 
in  by  Mr.  Baker,  who  now  says  that  the  note  he  paid  in  was  of  a 
different  bank  from  that  found  in  the  box.     The  defendants  de- 
murred.    A  certiorari  will  not  lie  to  relieve  the  plaintiff,  for  the 
mistake  is  in  a  matter  of  fact,  which  cannot  be  overhauled  by  cer- 
tiarari  for  reinvestigation  after  the  judgment  is  satisfied.     In  some 
cases  which  are  not  proper  for  a  writ  of  error,  a  certiorari  will  lie 
for  errors  in  law  to  reverse  the  judgment.     But  that  is  not  the 
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present  case.  A  certiorari  for  reexamination  of  the  &ct  cannot 
be  used  but  in  cases  where  an  appeal  could,  and  that  is  prevented 
by  some  means  not  under  the  plaintiff's  control.  An  appeal  for 
reexamination  of  the  fact  cannot  be  allowed  of  after  the  judg- 
ment is  satisfied.  The  complainant  then  has  no  remedy  at  law ; 
and  that  is  not  by  his  default  or  neglect,  for  he  could  not,  being  a 
stranger,  get  sureties,  though  he  made  every  effort  to  do  so ;  and 
this  circumstance  distinguishes  his  case  from  that  of  one  who  has 
become  without  remedy  at  law  by  his  own  neglect.  Then  here  is 
a  case  where  an  injured  man,  entitled  to  relief  upon  principles  of 
natural  justice,  will  be  precluded  therefrom,  unless  the  court  can 
interpose.  Shall  this  court  be  precluded  by  technical  rules  which 
result  in  such  conveyances  ?  No  ;  rather  break  down  the  rules,  if 
any  such  there  be,  than  incur  the  consequence  of  manifest  injus- 
tice.    But  indeed  there  is  no  rule  of  any  sort  opposed  to  this  idea. 

See,  as  to  certiorari  as  MubstiiuU  for  appeal,  Durham  ▼.  United  States,  4  Hay. 
69,  and  note  sub  Jin, ;  Rogers  v.  Ferrell,  10  Yer.  2M ;  King's  Digest,  1865-66. 


[221]  *  PiNKERTON  V,  WaLKER  AND  WiFE  AND  OtHBRS. 

[^LimitcUian.  —  EquitaUe  Remedies.  —  Jurisdiction  of  Oouni^f  Oourt  of 

the  Domicile  of  Deceased.'] 

Per  Curiam.  The  facts  are,  that  R.  Mitchel  died,  and,  as  the 
complainants  say,  intestate.  The  plaintiffs  are  his  next  of  kin  in 
America.  He  died  in  Wilson  County,  and  resided  there  at  the 
time  of  his  death.  A  writing,  purporting  to  be  his  will,  and  to  dis- 
pose of  the  property  now  claimed  by  the  plaintiffs,  was  proved 
and  admitted  to  registration  in  the  county  of  Davidson,  and  after- 
wards registered  in  Wilson  County  upon  the  probate  made  in 
Davidson.  The  proofs  made  in  this  cause  render  it  very  probable 
that  the  writing  thus  proved  is  a  mZZ,  or  was  a  genuine  paper. 
After  the  probate  in  Davidson,  a  reexamination  was  called  for,  and 
a  jury  decided  that  it  was  not  the  will  of  the  deceased.  This  was 
appealed  from,  and  went  off  the  Superior  Court  docket  by  nofi 
proe.  Letters  of  administration  were  issued  by  the  clerk  of  the 
County  Court  of  Wilson  to  the  widow  of  Mitchel,  afterwards  married 
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to  Hendricks,  and  now  to  Walker ;  and  afterwards  she,  with  her 
husband,  sold  some  of  the  negroes  now  sued  for  to  the  other  de- 
fendants. One  question  arising  upon  this  statement  of  facts  is, 
whether  the  plaintiffs  are  entitled,  supposing  Mitchel  to  have  died 
mtest€de.  They  are  the  collateral  relations  of  Mitchel,  and  though 
further  removed  than  brothers,  are  entitled  under  the  act  of  1809, 
if  that  be  consistent  with  treaties.  Another  question  is,  whether 
they  are  barred  by  the  act  of  limitations.  They  claim  a  distribu- 
tive share  or  shares  of  the  personal  estate  of  an  intestate^  as  they 
say.  The  suit  in  such  cases  is  sustainable  in  equity,  because  the 
executor  or  administrator  is  considered  a  trustee  of  the*  personal 
estate  for  the  legatees  or  distributees  (1  P.  W.  575)  ;  and 
he  who  is  the  cestui  qui  tnut  cannot  be  barred  by  the  *  act  [222] 
of  limitations,  for  he  cannot  sue  at  law  (8  T.  598)  ;  and 
when  he  can  sue,  only  in  equity.  The  statute  cannot  be  used  by 
way  of  analogy  to  the  like  case  at  law,  there  being  none  such. 
This  is  the  reason  why  bills  for  fraud,  equities  of  redemption,  and 
l^acies  are  not  barred.  2  Yes*  junior,  571 ;  1  Vernon,  256 ;  1 
Atk.  71 ;  8  Call,  542.  The  latter  are  trusts  by  operation  of  law, 
as  most  trusts  are,  and  of  necessity  are  exempt  from  the  statute  of 
limitations;  for  what  action  is  there  at  law  to  point  out  the  time 
which  shall  elapse  to  raise  the  bar  ?  The  court  cannot  make  a 
statute  in  order  to  apply  to  it.  It  must  use  the  one  already  made ; 
that  does  not  extend  in  terms  to  any  suit  in  equity.  And  when  we 
look  for  the  like  case  at  law  to  borrow  the  time  from,  we  cannot 
find  it.  2  Atk.  612.  When  time  is  used  at  all  as  a  defense  in 
such  cases,  it  must  be  used  as  presumptive  evidence  is  used  in  the 
case  of  a  bond  to  prove  payment.  In  like  manner,  when  a  legacy 
is  sued  for  in  the  County  Court,  by  petition  and  answer,  according 
to  the  course  of  the  ecclesiastical  courts  in  England,  they  cannot 
consider  the  act  of  limitations  a  bar,  because  the  act  does  not  men- 
tion the  suit  which  is  before  them.  Being  courts  of  more  moderate 
pretensions,  they  will  not,  like  the  High  Court  of  Chancery,  venture 
upon  the  bold  measure  of  adopting  the  statute  as  a  positive  bar, 
even  where  at  law  it  is  done  in  analogous  cases.  2  Bur.  962. 
The  act  of  limitations,  in  the  opinion  of  one  member  of  this  court. 
Judge  Haywood,  is  not  a  bar  in  any  case  where  the  remedy  is  ex- 
clusively equitable,  and  founded  upon  matter  that  is  exclusively  so 
likewise,  as  trusts,  equities  of  redemption,  and  legacies  are,  or  a 
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distributive  share  which  is  a  statutory  legacy.  We  now  come  to 
the  will,  which  is  used  as  a  defense.  It  is  proved  and  registered  in 
Davidson ;  the  testator  resided  at  the  time  of  his  death  in  Wilson. 
The  County  Court  of  Davidson  liad  no  jurisdiction.     The  probate 

and  registration  are  void.  The  registration  in  Wilson 
[228]     was  not  made  upon  any  *  probate,  nor  by  sentence  of  the 

County  Court  of  Wilson.  Had  it  been,  the  will  would 
have  been  considered  as  a  good  one  till  declared  otherwise  by  the 
County  Court  upon  a  reexamination,  or  by  the  Superior  Court 
upon  appeal  from  it.  The  probate  and  sentence  of  the  proper  tri- 
bunal is  conclusive.  Bull.  N.  Prius  48,  247.  There  is  no  way 
of  avoiding  this  effect  but  by  showing  that  the  probate  is  forged, 
or,  in  other  words,  not  made  before  the  proper  court.  And  then 
it  will  not  prove  properly  at  all  in  the  executor,  as  otherwise  it 
will ;  and  if  not  in  the  executor,  neither  will  it  in  the  legatee  who 
claims  under  him.  Consider  the  consequence  if  it  were  permitted 
to  claim  property  under  a  will  that  is  not  legally  proved,  and  es- 
tablished by  sentence  of  the  County  Court.  A,  B,  and  C  succes- 
sively sue  in  this  court  and  bring  the  will  collaterally  in  question, 
and  upon  proof  the  will  is  rejected  in  this  court.  Then  D  brings 
the  same  question  directly  before  the  County  Court,  and  there  the 
will  is  established.  Who  shall  have  the  legacies  that  A,  B,  and  C 
failed  to  recover  ?  Shall  they  have  the  same  legacies  in  face  of  the 
several  decrees  made  against  them  in  this  court  ?  Or  shall  they 
lose  them  forever ;  and  if  so,  who  shall  have  them  ?  Or  suppose 
A,  B,  and  C  sue  in  different  courts,  and  they  all  hear  evidence  to 
prove  or  disprove  the  will,  and  give  different  opinions  upon  the 
evidence ;  what  confusion  is  here.  This  or  any  other  court  cannot 
inquire  otherwise  than  by  the  probate,  into  the  question  of  will  or 
no  will  of  personalty.  What  then  is  to  be  done  ?  Mitchel  is  in 
the  eye  of  the  law  intestate  as  to  the  property  in  question,  and  yet 
the  court  is  satisfied  that  he  made  a  will.  We  have  power  to  re- 
tain the  complainant's  bill,  and  to  direct  such  proceedings  in  the 
mean  time  as  will  afford  satisfactory  evidence  upon  the  point, 
which  18  a  material  one,  and  is  not  yet  supported  by  legal  evidence. 

In  case  of  deeds  alleged  to  be  forged,  or  other  papers,  it 
[224]     is  often  done,  and  a  jury  trial  directed  in  the  mean  *  time, 

and  upon  the  return  of  the  verdict  the  court  proceeds ; 
so,  also,  ejectments  are  frequently  ordered  to  discover  whether  the 
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party  bas  a  title  at  law  or  not.  And  the  court  proceeds  after  judg- 
ment in  the  court  of  law.  Retain  this  bill  till  the  next  term  of 
this  court,  that  the  will  may  be  proved  and  registered  in  the 
proper  county  in  the  mean  time,  and  the  parties  then  to  apply  for 
further  directions.  As  to  those  defendants  who  are  vendees  of 
the  personal  estate,  or  part  of  it,  claimed  by  the  plaintiffs,  they 
ought  to  be  protected ;  if  letters  of  administration  were  granted 
by  the  County  Court  of  Wilson  to  the  widow  of  Mitchel,  the  new 
wife  of  Walker,  and  if  the  purchases  were  made  from  her  and  her 
husband,  after  the  date  of  them,  all  acts  done  under  such  letters 
between  their  date  and  the  repeal  and  revocation  of  them  are 
valid. 

See,  as  to  the  staiute  of  limUations  cut  to  legacies^  distributive  shares,  and 
equiiabU  remedies  generally^  Coleson  ▼.  Biantnn,  8  Hay.  162,  and  note  wubjin. 
As  to  jurisdiction  of  County  Court  of  the  domicile  of  the  deeeasfd,  Wilson  v. 
Fraxier^  2  Hum.  80  ;  Nelson  v.  Griffin,  2  Yer.  624 ;  Brien  ▼.  Hart,  6  Hum. 
131 ;  Code,  2202.     See  King's  Digest  2478,  2488  et  seq.,  8968,  6531,  8260. 


Hicks  v.  Parham,  Executok,  &c. 

J[Bailment,  —  Locaiio  Rei.  —  Failure  of  CoMiderationJ] 

Per  Curiam.  The  bill  states  that  the  defendant  hired  a  negro 
to  the  complainant  for  a  year,  and  took  his  bond  for  the  hire ;  that 
in  one  month  the  negro  died  ;  that  he  tendered  to  him  satisfaction 
for  one  month's  services,  which  he  refused,  but  sued  upon  the  bond 
and  recovered.  Upon  this  bill  an  injunction  was  granted.  These 
statements  are  admitted  in  the  answer.  And  the  question  is, 
whether  the  injunction  shall  be  dissolved,  and  the  defendant  per- 
mitted to  take  out  execution.  The  bill  is  founded  upon  a  supposi- 
tion that  the  consideration  has  failed.  Let  us  examine  this  supposi- 
tion :  first,  upon  principles ;  secondly,  upon  authority.  When  the 
thing  purchased  is  liable  from  its  nature  to  be  impaired, 
or  determined  by  a  *  contingency,  that  is  allowed  for  in  [225] 
the  diminution  of  the  price.  An  estate  for  the  life  of  the 
vendor,  who  may  be  expected  to  live  20  years,  will  be  sold  for 
a  less  sum  than  an  estate  for  20  years  certain.     The  purchaser 
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is  idemnified  for  the  contingency  by  a  proportionate  abatement,  and 
therefore  takes  it  upon  himself.  If  you  purchase  annually  for  the 
life  of  A,  and  A  dies  the  next  day,  the  purchase  money  shall  not  be 
refunded ;  and  if  not  yet  paid,  the  purchaser  may  be  compelled. 
One  agreed  to  purchase  lands  in  Jamaica  which  were  swallowed  up 
by  an  earthquake  before  the  conyeyance  was  made  to  him,  yet  he 
was  liable  for  the  purchase  money.  2  Vem.  428 ;  1  E.  C.  Ab. 
170 ;  2  Ves.  422 ;  1  Bro.  C.  Rep.  156 ;  2  Vem.  280 ;  1  P.  W. 
61 ;  2  P.  W.  410  ;  2  Bro.  C.  Rep.  17  ;  8  Br.  Ch.  0.  612.  For  the 
same  reason,  if  you  sell  me  a  horse  or  other  animal,  and  he  die  the 
next  day,  still  the  purchase  money  shall  not  be  refunded,  or  if  not 
yet  paid,  shall  be  paid.  The  consideration  fails  where  the  vendor 
cannot  or  will  not  transfer  to  the  purchaser  the  thing  contracted  for. 
But  if  it  be  transferred  and  afterwards  determined  by  a  contin* 
gency  to  which  it  is  naturally  subject,  that  contingency  is  an  ap- 
pendage which  was  calculated  on,  and  provided  against,  in  fixing 
the  price  at  the  time  of  the  purchase.  And  just  so  much  is  to  be 
presumed  to  have  been  deducted  from  the  price  a9  would  purchase 
an  insurance  against  it,  and  it  is  either  given  to  an  insurer,  or  the 
purchaser  keeps  it,  and  becomes  his  own  insurer.  Suppose  the  pur- 
chase of  a  slave  for  the  life  of  the  absolute  owner,  and  the  absolute 
owner  die  the  next  day.  Does  this  difier  in  reason  from  the  case 
last  put  ?  The  purchaser  in  this  instance  also  submits  to  the  con- 
tingency, and  runs  the  risk.  Suppose  it  be  calculated  that  a  slave 
will  be  fit  for  service  for  20  years  to  come  and  no  longer,  and  I 
give  J&IOO  for  20  years'  hire,  and  he  die  the  next  day,  shall 
[226]  I  be  absolved  from  payment  in  this  *  case,  and  yet  be  com- 
pelled to  pay,  had  I  purchased  him  indefinitely,  and  not  for 
20  years  ?  Do  I  not  in  both  instances  purchase  under  a  known  and 
foreseen  contingency  ?  and  do  I  not  in  one  case  as  well  as  the  other 
provide  for  my  own  indemnification,  in  the  reduced  price  which  I 
gave  for  him  ?  If  I  am  subject  to  this  loss  in  case  of  20  years* 
hire,  how  am  I  exempt  in  case  of  one  year's  hire  ?  When  I 
purchase  an  absolute  ownership,  or  one  for  life,  or  20  years,  I 
become,  for  the  time  stipulated,  an  atvner  in  the  place  of  the  ab- 
solute owner.  I  purchase  the  right  of  substitution,  and  am  substi- 
tuted in  all  respects  as  a  husband  takes  his  wife,  for  better  for  worse. 
And  immediately  the  maxim  becomes  applicable.  Qui  9erUit  Gommo- 
dum  dAet  sentire  it  onus.     The  vendor  who  transfers  to  me  this 
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power  and  ownerehip,  has  done  all  that  he  contracted  for  ;  he  has 
performed  the  consideration  on  his  part.  Immediately  afterwards  I 
may  bring  trespass  against  him,  if  he  take  the  slave  from  me,  or 
trover  or  detinue,  and  recover  against  him  for  his  intmsion  upon 
my  property.  Before  this  period,  the  vendor  was  exposed  to  the 
loss  of  his  services  by  death,  sickness,  or  running  away ;  I  was 
bound  to  find  him  clothes,  food,  medical  aid,  pay  his  taxes,  defend 
him  from  wrongs.  Immediately  after  this  period,  the  person  sub- 
stituted is  onerated  with  all  these  casualties  and  duties.  And  there 
is  no  hardship  in  this.  For  what  is  the  price  that  the  owner  should 
receive  for  his  services  in  case  of  a  contract  to  be  paid  for  his  ser- 
vices ?  Retaining  the  control  over  him,  feeding,  clothing  him,  and 
remaining  liable  to  all  the  aforesaid  consequences.  It  would  proba- 
bly be  half  a  dollar  for  every  working  day  in  the  year,  amounting 
to  9150  or  more.  But  when  I  give  you  the  ownership  of  him  for  a 
year,  then  deducting  for  all  these  casualties  and  duties,  the  absolute 
owner  will  take  perhaps  not  quite  half  this  sum  for  parting  with 
the  power  over  him  for  one  year.  Have  you  a  right 
*  after  this  to  throw  upon  the  absolute  owner  the  loss  oc^  [227] 
casioned  by  any  of  these  casualties,  should  they  fall  in  your 
time  ?  If  he  is  still  to  bear  the  expense  of  medical  aid,  and  loss  of 
time  by  running  away  or  sickness,  and  the  other  expenses  and  bur- 
dens before  enumerated,  there  will  be  exhausted  perhaps  the  one 
half  of  the  sum  total  which  his  services  are  worth  for  one  year,  and 
which  the  owner  agrees  to  take  as  the  price  of  the  hire  ;  and  the 
person  taking  to  hire  will  be  the  clear  gainer  of  the  other  half  of 
the  sum  total  which  the  services  of  the  slave  amount  to  in  the  year 
above  those  necessary  expenditures,  which  are  placed  upon  the 
owner.  He  runs  the  risk  of  the  slave's  life,  and  gets  nothing ;  he 
that  takes  to  hire  runs  no  risk,  and  gets  all  the  excess  acquired  by 
his  labor.  Upon  principle,  then,  the  consideration  only  fails  when 
the  temporary  ownership  and  power  over  the  slave  is  withheld 
from  him  who  has  bargained  for  the  temporary  ownership.  How 
does  this  case  stand  upon  authorities?  1  Henning  &  Munford 
makes  a  difference  between  a  loss  by  the  death  of  a  slave,  and  one 
occasioned  by  sickness  or  running  away.  The  grounds  of  this  dis- 
tinction are  not  stated,  and  if  there  be  a  difference  in  principle,  this 
court  is  unable  to  perceive  it.  Analogous  cases  proceed  upon  the 
principles  which  this  court  is  now  adopting.     The  lessee  of  a  house 
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which  happens  to  be  burnt  or  occupied  by  an  enemy  during  the 
whole  or  part  of  the  term,  is  not  therefore  exempted  from  payment. 
He  is  the  owner  for  his  time  as  much  as  the  owner  in  fee  is  for  his 
time,  and  therefore  must  bear  the  loss  accruing  in  his  time.  The  de- 
cisions at  law  upon  this  point  are,  Dy.  88  (a)  ;  AUeyn's  Reports,  26 ; 
Com.  Rep.  627 ;  2  Ld.  Ray.  1477 ;  4  Ba.  Ab.  870 ;  2  Str.  768 ; 
1  Term,  310, 710 ;  6  T.  650,  651.  And  the  rule  of  law  established 
has  never  been  impaired  in  equity.  1  Ch.  Ca.  88 ;  Amb.  619 ;  3 
Anstruther,  687 ;  1  Fonb.  879 ;   1  Dall.  214,  215 ;   which  latter 

case  is  considered  to  be  very  material,  for  there  the  court 
[228]     applied  to  it  the  principles  of  equity,  and  seemingly  *  with 

a  disposition  to  relieve  the  lessee  if  possible,  and  yet  could 
find  no  principle  which  supported  the  position  that  the  lessee  could 
be  relieved  in  equity.  The  one  volume  of  Rutherf.  Institutes,  254, 
is  opposed  to  these  decisions ;  but  perhaps  his  opinion,  which  only 
professes  to  proceed  on  principles  of  natural  justice,  is  no  better 
fortified  than  are  the  uniform  decisions  given  by  our  municipal 
judges  for  so  great  a  length  of  time.  And  upon  what  grounds  are 
these  decisions  ?  Not  a  difierence  of  natures  between  the  securi- 
ties ;  the  one  being  under  seal,  the  other  not.  For  that  would  be 
no  obstacle  to  relief  in  equity,  where  the  substance  and  not  the  form 
is  regarded.  But  upon  the  ground  that  the  consideration  has  not 
failed,  though  the  premises  be  burnt  down,  or  ruined  by  flood,  or  be 
occupied  by  an  enemy ;  for  that  these  are  contingencies  which  he 
has  purchased  together  with  the  term  or  temporary  ownership,  and 
which  he  has  been  paid  for  taking  upon  himself  by  a  commensurate 
deduction  from  the  consideration  money.  It  then  follows,  by  parity 
of  reasoning,  that  neither  is  the  temporary  owner  of  a  slave  exempt 
from  paying  the  price  of  his  hire,  in  case  the  slave  die  within  the 
year.  He  is  the  temporary  proprietor ;  he  is  substituted  for  that 
term  in  place  of  the  absolute  owner,  and  is  subject  to  all  the  duties 
and  to  all  the  casualties  which  may  happen  in  that  time,  so  far  as 
his  interest  reaches,  unless  there  be  stipulations  in  his  favor  to  the 
contrary.  Upon  the  falling  out  of  any  of  these  contingencies,  the 
purchase  money  or  consideration  agreed  to  be  given  is  not  in  any 
degree  affected  thereby,  and  can  neither  be  revindicated  or  sub- 
tracted.    The  injunction  therefore  must  be  dissolved. 

N.  B.  The  like  opinion,  founded  upon  the  same  principles,  was 
given  in  Saunders  v.  Kemp^  Nashville,  August  term,  1827,  and 
the  case  decided  upon  them. 
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See,  M  to  loeaiio  reiy  Young  v.  Forgey,  4  Hay.  10 ;  NdM<m  t.  GiUiam,  7  Yer. 
474 ;  OverUm  y.  Bigehw^  10  Yer.  48 ;  Wharton  y.  Thompson^  9  Yer.  45.  As  to 
failure  of  eonsideration^  Stephenson  y.  Yandle^  d  Hay.  109,  note  «tt6  fin.  See 
King's  Digest,  1040,  S567-68. 


*  Scales  v.  Nichols  and  Scales.  [229] 

[^Practice.  —  Pro  Confesso. —  Oross-BiUJ] 

Per  Curiam.  This  is  a  bill  for  an  account,  filed  June,  1815, 
returnable  to  August,  1815.  Time  was  then  given  to  answer. 
February,  1816,  one  month's  time  was  given  to  answer.  August, 
1816,  taken  pro  coT^esso  as  to  Nichols  ;  Joseph  Scales  allowed  one 
month's  time  to  answer,  and,  if  he  answered,  a  replication  to  be 
filed,  and  the  cause  to  be  set  for  hearing,  or  otherwise  to  be  taken 
pro  aD7^e$9o,  The  papers  in  the  cause  were  mislaid  by  the  plain- 
tiff's counsel,  and  found  and  returned  to  the  office  in  May,  1816. 
They  had  been  thus  mislaid  since  the  February  preceding.  And 
now  at  this  term,  February,  1817,  the  cause  standing  ready  for 
hearing  as  to  both  defendants.  Scales  offers  his  answer,  and  pro- 
duces an  affidavit  stating  that  he  could  not  well  answer  until  Nich- 
ols had  first  answered  ;  and  states  the  want  of  the  papers  mislaid. 
It  18  further  stated  and  not  denied,  though  not  inserted  in  the  affi- 
davit, that  he  was  sick  during  the  month  allowed  him  to  answer  by 
the  order  of  August,  1816,  and  for  that  reason  could  not  comply 
with  the  order.  The  act  of  1801,  ch.  6,  §  15,  admits  of  the  recep- 
tion of  the  answer  after  the  bill  taken  pro  eor^MSO^  upon  good  cause 
shown,  and  also  of  the  courts  granting  further  day  for  the  hearing. 
The  meaning  is,  that  both  the  reception  of  the  answer  and  the  giv- 
ing further  day  for  the  hearing  are  discretionary,  and  to  be  allowed 
npon  good  cause  shown.  If  good  cause  be  shown  for  the  one,  and 
not  for  the  other,  in  that  case  the  court  may  allow  of  the  one  and 
refuse  the  other.  The  practice  anterior  to  the  act  was  to  receive 
the  answer  if  unreasonable  delay  had  not  intervened  (2  Br.  Ch. 
279) ;  and  when  received,  the  defendant,  filing  his  answer,  was 
to  pay  costs.  8  Atk.  468.  By  the  modem  practice,  the 
*  answer  is  to  be  replied  to  instarUery  and  is  not  to  delay  [280] 
the  hearing.    4  Hen.  &  Munford,  484.    At  law,  if  the  de- 
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fendant  is  allowed  to  plead  at  a  late  period,  it  is  upon  condition  that 
the  plaintiff  shall  not  be  delayed.  As  to  the  time  between  May 
and  August,  1816,  very  little  reason  is  offered  for  not  answering. 
Could  he  not  as  well  have  answered  then  as  now,  without  Nichols  ? 
The  court  overlooked  that,  and  gave  further  time  in  August.  The 
time  then  given  him  to  answer  in  he  was  sick.  That  forms  an  ex- 
cuse^ but  much  diminished  by  looking  back  upon  his  former  con- 
duct ;  but  such  as  it  is,  taken  together  with  the  consideration  that 
his  answer  states  a  material  fact,  which  cannot  be  examined  into 
before  the  nuuter  in  taking  an  account,  and  that  it  would  be  ex- 
cluded from  the  view  of  the  court  unless  put  in  issue,  it  seems, 
therefore,  that  it  should  be  deemed  sufficient  for  the  admission  of 
Scales's  answer.  Let  the  answer  be  filed  and  replied  to  instanter^ 
and  the  hearing  of  the  cause  not  be  at  all  delayed,  unless  good 
cause  shown  for  a  continuance  ;  and  should  a  continuance  be  ren- 
dered necessary  for  the  plaintiff  by  this  answer,  or  be  obtained  by 
the  defendant  Scales,  then  the  defendant  Scales  to  pay  all  the  ^osts 
of  this  suit  accrued  since  the  time  when  this  answer  ought  to  have 
been  filed  by  the  rule  of  this  court,  thai  is  to  say,  August  term, 
1815. 

At  another  day  in  this  term,  another  dispute  arising  between 
these  parties,  upon  which  counsel  were  heard,  the  court  delivered 
their  opinion  thereon  as  follows  :  The  bill  was  filed  1818  ;  Janu- 
ary, 1814,  Nichols  filed  a  cross-bill,  returnable  to  August,  1814. 
August,  1814,  Scales  had  time  to  answer.  February,  1815,  had 
time  again  three  months.  February  15th,  1815,  amended  bill  filed 
by  Scales,  returnable  to  August,  1815.  August,  1815,  Nichols 
had  two  months  to  answer  the  amended  bill.  Scales  one  month  to 
answer  the  cross-bill.     February,  1816,  Nichols  had  two  months 

and  Scales  one  month.  August,  1816,  no  rule  in  either 
[231]     case.     *  Rule   day,  January,  1817,  the   amended  bill  of 

Scales  against  Nichols  taken  pro  confessom  Nothing  was 
done  in  Nichols  against  Scales.  Nichols  now  applies  for  leave  to 
answer  the  amended  bill.  And  it  is  said  he  must  first  answer  the 
amended  bill  before  he  can  be  allowed  to  proceed  in  the  cross-bill. 
The  answer  ought  to  be  allowed  of.  And  the  only  qtiestion  is, 
whether  Nichols  ought  not  to  have  answered  the  amended  bill  be* 
fore  he  can  proceed  to  the  cross-bill.  The  rule  is  already  stated  in 
2  Atk.  218  or  219.     The  amended  bill  takes  date  from  the  day  it 
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is  filed ;  and  if  that  be  after  the  cross-bill,  the  latter  must  be  firat 
answered.  Let  the  rale  for  taking  pro  eofnfe%%o  be  set  aside,  and 
each  answer  according  to  the  date  of  the  bill  he  is  to  make  answer 
onto ;  and  Nichols  to  answer  two  months  after  Scales,  who  him« 
self  shall  answer  in  one  month. 


See  King's  Digest,  9620,  9908. 


Thb  Executobs  of  Cabson  v.  Richardson,  HsiiDEBsoif,  and 

Simpson. 

[  Chancery  Oourt  a  Court  of  Seeord.  —  Set.  Feu  upon  Decree  for  Money.  — 

JBxecutors  not  qualifiedJ] 

Per  Curiam.  This  is  a  anre  facia$  reciting  a  decree  of  this 
court,  directing  a  sum  of  money  to  be  paid  by  Richardson  to  the 
then  complainant,  Carson,  partly  in  his  own  right  and  partly  as  ex- 
ecutor of  James  King,  deceased ;  to  be  levied  of  the  estate  of  Rich- 
ardson, and,  if  not  sufficient,  then  so  much  as  shall  remain  to  be 
levied  of  the  estate  of  William  King,  deceased,  in  the  hands  of 
Henderson,  the  administrator.  Since  which  decree,  part  of  said 
moneys  have  been  satisfied  out  of  the  estate  of  Richardson,  leaving 
a  part  still  unsatisfied.  Stating  also  the  death  of  Carson  since  the 
decree,  leaving  a  last  will,  in  which  he  appointed  Smith, 
Russel,  and  *  Claiborne  his  executors,  of  whom  Claiborne  [282] 
alone  hath  qualified.  The  act.  fa.  is  for  the  defendants 
who  were  parties  to  the  original  bill  to  show  cause  why  said  judg- 
ment and  execution  should  not  be  revived.  Richardson  and  Hen* 
derson  demurred ;  and  now  their  counsel  take  several  objections, 
which  the  court  will  consider  seriatim.  First;  it  is  argued  that  the 
9ei.  fa.  should  have  stated  the  sum  paid,  and  the  balance  yet  due. 
Answer :  the  judgment  on  the  icire  faeia$  can  only  be  that  the 
plaintiff  may  have  execution.  The  record  shows  for  how  much  it 
ought  to  issue.  And  the  defendants,  in  a  plea,  might  have  stated 
what  sum  has  been  paid,  if  they  thought  proper.  No  inconvenience 
can  arise  from  a  eci.  fa.  in  the  form  this  hath  issued.  Secondly,  it 
18  said  here  are  three  executors  plaintiffs,  and  but  one  hath  quali- 
fied.    Answer:  those  who  have  not  renounced  ought  also  to  be 
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named ;  otherwise,  judgment  could  onlj  be  for  him  who  had  quali- 
fied ;  whereas,  in  the  interim^  before  judgment,  the  others  might 
qualiiy,  and  yet  would  have  no  control  over  the  judgment ;  whereas, 
if  all  be  named  at  first,  and  some  qualify  afterwards,  all  those  who 
are  qualified  may  proceed  to  execution,  and  the  receipt  of  the 
money.  If  all  are  not  named  at  first,  then,  in  case  of  an  interme- 
diate qualification,  the  proceedings  must  be  delayed  till  new  process 
issues  to  make  them  parties,  which  would  be  productive  of  great 
inconvenience.  Thirdly,  another  objection  is,  that  a  judgment  to 
have  execution  thereof  ought  to  be  on  motion,  or  bill  of  revivor, 
and  not  by  id.  fa.  Answer :  a  set,  fa.  is  certainly  more  advanta- 
geous for  a  defendant  than  a  motion.  He  will  know  better  how  to 
defend  himself  by  seeing  previously  what  he  is  called  upon  to  show 
cause  against ;  and  besides,  a  sci,  fa.  will  show  more  clearly  than 
a  motion  will,  when  put  on  record,  the  ground  on  which  the  court 
orders  that  the  plaintiff  may  have  execution.     The  bill  of  revivor 

will  also  answer  the  purpose ;  but  it  is  not  preferable  to  the 
[233]     id.  fa.  where  *  the  plaintiff  dies,  for,  whether  one  mode  or 

the  other  be  resorted  to,  the  executor  is  simply  to  stand  in 
the  place  of  the  testator.  His  right  to  do  so  can  be  as  piflinly  stated 
in  the  sei.  fa,  as  in  the  bill  of  revivor.  Where  a  defendant  dies, 
a  bill  is  preferable  to  the  $ci.  fa.^  for  a  new  fact  is  then  to  be  stated, 
namely,  oxsete  in  the  hands  of  the  executor.  Then  there  ought  to 
be  a  bill  of  revivor  and  supplement.  Formerly  a  Mubptena  sdre 
facias  issued,  and  not  a  sei,  fa,  simply.  For  the  decree  of  the  court 
in  England,  being  not  a  court  of  record,  debt  will  not  lie  upon  it, 
and  therefore  a  sci,  fa.^  which  is  a  writ  issuing  upon  the  foundation 
of  a  record,  cannot  lie,  but  only  a  sfubp(xna  in  the  nature  of  a  %eu 
fa.  But  by  our  act  of  1787,  and  1801,  our  Court  of  Equity  is  a 
court  of  record,  and  therefore  a  wbpoeiMi  in  the  nature  of  a  sci.  fa. 
is  no  longer  proper,  but  the  sd.  feu  itself.  Debt  will  lie  upon  a 
decree  of  our  Court  of  Equity.  The  execution  of  the  decree  is  to 
be  enforced  by  common  law  process,  the  same  that  is  used  upon 
judgments  at  law.  It  is  stated  in  Cooper's  Equity  Pleading,  72, 
that  decrees  are  not  usually  enrolled,  and  that  therefore  the  process 
of  sfiikfcsna  sdre  facias  is  not  much  used.  All  our  decrees  are  en- 
rolled the  same  term  in  which  they  are  finally  made,  for  they  are 
signed  by  the  judges  in  the  book  in  which  the  clerk  records  them, 
and  that  is  an  enrollment ;  and  therefore  the  same  cause  for  the  dis- 
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use  of  this  process  does  not  exist  here  as  in  England.  An  executor 
who  qualifies  in  Virginia  may  sue  here  by  our  acts  of  Assembly. 
If  a  defendant  think  proper  to  contest  the  fact  of  executorship,  he 
has  it  in  his  power  to  do  so  by  putting  in  the  proper  plea.  All  the 
objections  are  unavailing ;  therefore  let  the  plaintiff  have  judgment, 
that  he  may  take  out  execution. 

Chancery  Court  a  court  of  record,  see  Cox  v.  Cox^  2  Yer.  805 ;  Wray  v. 
WUHanu^  2  Ter.  802 ;  Unwersiiy  ▼.  Cambreling,  6  Yer.  79 ;  Dibrell  v.  Eastland^ 
8  Yer.  583.     See  King's  Digest,  2100,  9828,  10,675. 


*  White  v.  Crockbt  and  Drake.  [^34] 

[Land  Law,  —  Survey  of  JSntries.^ 

» 
Per  Curiam,  ^n  petition  for  rehearing.     This  is  a  petition  for 

rehearing.  The  court,  without  recapitulating  the  testimony  now, 
refers  to  what  is  said  in  the  former  opinion  relative  to  the  position  of 
Dunham's  survey  and  Cornelius  Drake's  survey.  We  adhere  to  that 
opinion.  As  to  the  beginning  of  Funkhouser's  survey,  as  called  for 
by  the  entry,  the  640  is  to  be  *^  on  Little  Harpeth,  two  and  a  half  miles 
below  the  south  road,  &c.,  beginning  one  quarter  above  his  improve- 
ment, and  half  a  mile  on  the  east  side  of  the  river,  running  west  and 
south  for  quantity,  to  include  the  spring  and  improvement."  This 
latter  call  was  wholly  useless,  if  he  were  to  begin  at  the  Letter  A, 
for  running  west  and  south  from  thence,  there  could  not  be  a  doubt 
of  their  inclusion.  The  point  spoken  of  must  unite  these  characters : 
one  quarter  above  the  spring  ;  (me  half  from  the  river  on  the  east  side  ; 
cmd  it  must  also  be  one  titat  by  a  west  line  tviU  include  the  spring. 
That  is  not  true  of  A,  nor  of  the  termination  of  a  quarter  above 
the  spring  on  the  river,  nor  of  the  termination  of  a  line  east  from 
thence  half  a  mile,  nor  a  point  north  of  that  so  as  by  a  west  line  to 
include  the  spring.  But  it  is  true  of  a  line  running  west  so  as  just 
to  include  the  spring,  reversed  from  its  intersection  with  the  river 
below  the  spring  and  continued  to  a  point  half  a  mile  from  the  river, 
and  a  quarter  from  the  spring.  That  will  be  one  beginning  uniting 
all  these  calls,  and  will  be  on  the  north  boundary  as  run  by  MoUoy, 
a  short  distance  west  of  his  beginning,  and  east  of  the  corner  made 
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for  Crocket.  A  line  320  from  thence  will  terminate  on  the 
[235]  line  between  R  and  K  beyond  Molloj's  *  west  boundary,  and 
west  of  Drake's  east  boundary,  and  not  interfering  with 
Drake's  survey.  On  further  reflection,  the  court  is  of  opinion  that 
this  is  the  beginning  called  for  in  the  entry  ;  and  is  capable  of  being 
ascertained  with  8u£Scient  precision  by  mathematical  experiment. 
So  far  the  court  changes  its  former  opinion.  But  the  change  makes 
nothing  in  favor  of  Crocket,  the  assignee  of  Funkhouser,  for  his 
survey,  as  made,  includes  the  lands  in  question,'  which  would  not 
have  been  included  had  it  been  rightly  surveyed.  It  is  urged  that 
a  survey  in  an  oblong  form,  from  the  beginning  now  fixed  on  as  the 
right  one,  with  longitudinal  lines  of  twice  the  breadth  of  rectangular 
parallel  ones,  at  each  end  of  the  tract,  would  have  included  the  land 
in  controversy.  That  is  not  clear  ;  it  might  perhaps  have  included 
some,  internally  adjoining  the  east  boundary  of  Drake's  survey.  If 
needful,  that  can  be  ascertained.  First,  however,  let  us  see  whether 
it  be  needful  to  ascertain  it.  Say  it  would  be  included  by  an  ob- 
long, and  excluded  by  a  square.  A  square  is  chosen  and  misplaced, 
so  as  to  be  on  the  land  in  controversy,  which  a  square  beginning  at 
the  right  place  would  not  have  taken  in ;  the  oblong  would  have  in- 
cluded it.  But  can  the  efUerer  be  allowed  the  benefit  of  both  ob- 
long and  square  ?  Whenever  he  has  chosen  the  square  form,  he 
shows  that  all  beyond  that  was  not  in  his  entry.  If  the  oblong  form, 
then  all  beyond  that  is  no  part  of  his  entry.  His  after  act  has  shown 
the  meaning  of  the  entry,  which  was  before  doubtful.  The  adop- 
tion of  a  square  is  an  actual  renunciation  of  all  that  is  not  included 
in  a  square,  beginning  at  the  corner  called  for  in  his  entry.  Sup- 
pose, in  this  case,  the  north  boundary  made  by  Donelson  had  been 
as  far  south  as  the  north  boundary  made  by  Molloy,  then  the 
survey  would  have  included  lands  on  the  south,  which  could  not 
have  been  included  by  an  oblong  from  the  proper  beginning.  Ac- 
cording to  this  doctrine,  he  would  have  held  those  out  of 
[236]  the  oblong,  because  *  a  square  would  have  taken  them,  and 
also  those  now  in  controversy  because  an  oblong  would 
have  taken  them,  taking  to  himself  a  double  advantage  for  not 
observing  the  rules  prescribed  by  law..  The  law  directed  the  form 
to  be  in  a  square  or  oblong  to  prevent  the  picking  out  of  fertile  spots, 
omitting  the  less  valuable.  By  observing  the  directions  of  the  law, 
the  enterer  will  be  obliged  to  take   a  portion  of  each,  generally 
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speaking.  But  if  he  can  survey  in  a  square  so  as  to  embrace  the 
lands  which  a  square  commencing  at  the  right  beginning  would  not, 
upon  the  pretense  that  the  same  were  within  the  limits  of  an  oblong, 
then  he  picks  out  lands  which  he  could  not  have  held  if  either  forih 
had  been  rightly  pursued,  namelj,  those  which  an  oblong  would 
exclude,  and  those  which  a  square  would  exclude.  And  this  is  an 
evasion  of  the  law.  If  the  survey  made  in  a  square  be  misplaced, 
but  yet  comprehended  lands  which  a  correct  survey  in  that  form 
would  also  have  comprehended,  these  are  so  far  within  his  entry  and 
his  title,  and  will  relate  to  the  date  of  the  entry,  so  far  as  regards 
this  part.  And  so  if  a  correct  oblong  include  lands  which  a  mis- 
placed one  also  covered,  this  part  thus  covered  by  both  is  a  part 
of  the  entry,  and  has  the  same  advantage  o(  relation.  But  it  is  not 
so  of  any  lands  covered  by  an  oblong,  and  not  covered  by  a  square 
beginning  at  the  right  corner,  which,  however,  is  covered  by  a  square 
misplaced.     And  so  vice  versa,  DismiBs  the  petition,. 

S^e' White  V.  Crockety  8  Hay.  188,  and  note  sub  Jin. 


Crow  v.  Bltthe. 


[^AnibignotM  AUegaHon  in  BiU,  —  Effect  of  long  continued  Possession  as 

Basis  of  Decree.'] 

Per  Curia^m.  Tlie  bill  states,  that  a  tract  of  land  of  4,800 
acres,  Ijring  in  the  county  of  Williamson,  was,  on  the 
*  14th  day  of  March,  in  the  year  1786,  granted  by  the  [237] 
State  of  North  Carolina  to  the  defendant,  Joseph  Blythe, 
who  afterwards  gave  his  nephew,  Thomas  Spratt,  640  acres,  part 
thereof,  being  the  same  land  that  is  described  and  contained  in  a 
deed  executed  by  said  Spratt  to  the  complainant ;  that  in  testimony 
of  said  ffiftj  said  Joseph  sealed  and  delivered  to  the  said  Spratt  a 
deed,  whereby  he  conveyed  to  him,  his  heirs  and  assigns  forever,  or 
some  other  writing  sealed  and  delivered,  whereby  he  covenanted 
and  obliged  himself  to  convey  the  said  tract  of  land  to  said  Spratt, 
his  heirs  and  assigns  forever;  which  said  deed  or  writing  said 
Spratt  brought  with  him  to  this  State,  in  the  year  1806,  and  showed 
the  same  to  divers  persons,  particularly  to  a  William  Dooly  and  the 

18 
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complainant^  who,  before  that  time,  had  been  well  acquainted  with 
the  handwriting  of  said  Blythe  subscribed  diereto,  and  knew 
that  the  name  Joseph  Blythe,  subscribed  thereto,  was  the  proper 
handwriting  of  the  said  Blythe*  Spratt  sold  the  said  land  to  one 
Gordon  for  $100,  and  was  paid,  and  gave  his  bond  in  the  penalty  of 
92,000  to  make  a  title.  Gordon  afterwards,  for  the  consideration  of 
9380,  assigned  the  said  bond  to  the  complainant,  who  called  upon 
Spratt  for  a  title.  And  he,  on  the  24ih  day  of  January,  1806, 
executed  a  deed  in  fee  simple  for  the  same,  as  described  in  the  bill^ 
which  deed  was  duly  proven  in  Williamson  County  Court,  April 
term,  1806.  The  bill  iiirther  states^  that  the  complainant,  imme* 
diately  after  the  execution  of  said  deed  to  him  by  Spratt,  took  poe* 
session  of  the  land,  cultivated  and  improved  the  same,  and  bath 
hved  thereon  ever  since;  which  is  the  southwest  corner  of  the 
tract  of  4,800  acres.  The  answer  of  Blythe  denies  that  he  ever 
gave,  or  intended  to.  give  his  said  nephew  Spratt,  or  any  other 
person,  the  land  lying  in  the  southwest  comer  of  his  tract  de- 
scribed in  his  bill,  or  any  instrument  of  writing  to  that  purport. 

He  admits  that  he  gave  to  his  nephew  some  memorandum 
[238]     *  for  some  other  lands  in  the  northeast  corner  of  his  tract, 

and  that  to  the  best  of  his  recollection,  his  intention  in 
giving  the  memorandum  was  not  to  convey  a  fee  simple  to  his  said 
nephew,  but  that  he  should  hold  during  his  life  so  much  of  the 
said  640  acres  in  the  northeast  corner  of  said  tract  as  he  could 
occupy  and  cultivate.  And  further  answering,  saith,  he  does  not 
know  Dooly  or  the  complainant,  nor  does  he  know  or  believe  that 
they  ever  saw  him  write*  The  deposition  of  William  McDaniel 
states,  that  about  the  middle  of  December,  1810,  in  the  town  of 
Columbia,  in  the  State  of  South  Carolina,  he  heard  a  conyersation 
between  tlie  complainant  and  the  defendant  Blythe,  when  the  conii* 
plainant  inquired  of  him,  whether  he,  said  Blythe,  had  not  conveyed 
to  his  nephew,  Thomas  Spratt,  640  acres  of  land  lying  in  the  south* 
west  corner  of  said  Blythe's  original  tract,  and  waters  of  Duck 
River,  county  of  Williamson  and  State  of  Tennessee  ?  And  said 
Joseph  replied  he  had  given  an  instrument  of  writing  conveying  or 
giving  to  Thomas  Spratt  and  his  children  the  said  land ;  but  he  did 
not  expect  for  said  Thomas  Spratt  to  sell  the  same.  And  Blythe 
seemed  displeased  at  his  nephew  Thomas's  selling  the  land  so  con* 
veyed,  and  said  Blythe  gave  the  complainant  very  little  satis&etion 
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concerning  the  same.   William  Dooly's  deposition  states,  that  in  the 
month  of  January,  1806,  he  was  called  upon  by  Isaac  Crow  to  lay 
off  640  acres  from  Thomas  Spratt  to  him,  said  Crow ;  that  when  on 
or  near  said  land,  Spratt  palled  out  a  paper  to  ascertain  where  said 
land  lay,  which  paper,  as  well  as  his  memory  served  him,  was  a 
grant  or  deed  of  conveyance,  or  some  other  writing  directing  them 
to  a  poplar  and  dogwood  corner.     They  then  proceeded  to  run  off 
640  acres  of  land,  in  the  southwest  corner  of  said  Blythe's  original 
tract,  lying  on  the  head  of  West  Harpeth  and  waters  of  Duck 
River,  which  appears  by  the  deed  of  Spratt  to  Crow,  which 
deed  he  witnessed  after.      *  Deponent  farther  states,  that     [280] 
some  years  after  this  Crow  came  to  his  house,  and  inquired 
of  him  if  he  recollected  seeing  or  reading  the  power  of  attorney  or 
instrument  of  writing  made  from  Blythe  to  Spratt ;  that  deponent 
answered  that  he  did  see  and  read  some  instrument  of  writing  as 
above  stated,  directing  them  where  to  begin  tlieir  survey  that  tliey 
made,  but  he  does  not  retain  what  that  instrument  was ;  and  further, 
from  said  writings  and  parties'  directions,  he  went  on  and  made  said 
survey.      Herring,  the  other  subscribing  witness  to  the  deed  of 
Spratt  to  Crow,  says  that  Spratt  showed  a  paper,  saying  it  was  a 
title  from  his  uncle ;  does  not  remember  the  particulars,  but  took 
it,  from  what  was  said,  to  be  a  title  from  the  uncle ;  on  being  ques- 
tioned whether  the  paper  looked  like  print  or  writing,  he  said  a 
writing.     Further,  said  Crow  took  possession  of  the  land  immedi- 
ately, and  lived  on  it  ever  since ;  has  cleared  about  100  acres ;  says 
Spratt  sold  to  Gordon,  but  the  land  not  run  off  till  Crow  purchased  ; 
Gordon  had  no  deed,  but  a  bond  for  title ;  that  the  contract  to  Gor- 
don was  several  years  before  the  deed  to  Crow  ;  that  Gordon  gave 
Spratt  a  horse  worth  #100  or  |120,  and  got  from  Crow  J&IOO  for 
the  land.    Smith  says  that  Crow  said  he  gave  26  cents  per  acre  for 
the  land.    Allen,  a  witness,  says  that  when  Spratt  first  came  out, 
he  brought  with  him  a  conditional  deed  from  his  uncle  for  land  in 
the  northeast  comer,  if  he  settled  and  improved  the  same  in  two 
years ;  the  deed  was  to  Spratt  and  his  heirs,  or  to  Spratt  for  life^ 
and  after  to  his  children  ;  that  Spratt  went  to  South  Carolina  and 
returned  in  the  fall  of  1805,  when  he  had  another  writing  for  land 
in  the  southwest  comer ;  said  it  was  a  deed  from  his  uncle ;  that  he 
examined  the  signature,  but  did  not  believe  it  to  be  Blythe's  hand* 
writing.     Blythe's  signature  to  his  answer  was  then  showed  to  the 
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witness  bj  the  counsel  as  a  signatnre  to  a  deed,  and  he  was 
[240]     asked  if  that  was  Blythe's  handwriting  ?     He  replied  *  he 

did  not  think  it  was.  Spratt,  a  witness,  says  he  was  in 
North  Carolina  lately,  since  the  commencement  of  this  suit ;  saw  a 
deed  from  his  uncle  to  his  brother  Thomas  Spratt,  which  is  for  land 
in  the  northeast  corner,  640  acres,  to  him  and  his  heirs,  if  he  settled 
in  two  years ;  says  his  father  is  settled  in  the  southeast  comer  of 
Blythe's  tract,  and  is  Blythe's  agent,  and  that  he  has  promised  this 
land  to  some  of  the  family,  but  does  not  expect  any  of  it  himself. 
Blythe's  signature  to  his  answer  was  shown  to  this  witness  iii  the 
same  manner  as  to  Allen,  the  same  question  asked,  and  the  same 
answer  given.  These  are  the  principal  allegations  of  the  bill  and 
answer,  and  the  material  parts  of  the  testimony  given  in  upon  this 
cause.  The  allegation  in  the  answer,  that  the  defendant  Blythe 
gave  no  instrument  of  writing  to  his  nephew,  Thomad  Spratt,  for 
land  in  the  southwest  comer  of  this  tract,  is  positively  contradicted 
by  the  testimony  of  McDaniel,  who  says  that  he  heard  Blythe  say 
he  had  given  an  instrument  of  writing  conveying  or  giving  to 
Thomas  Spratt  and  his  children  the  said  land;  the  other  allegations 
in  the  answer,  that  the  memorandum  given  by  the  defendant  to  his 
nephew  was  not  intended  to  convey  a  fee  simple  to  him,  but  that 
he  should  have  during  his  life  so  much  of  the  640  acres  as  he  could 
occupy  and  cultivate,  is  disproved  as  to  the  quantity  of  interest  by 
the  witness  Spratt,  who  wefnt  to  his  brother's  house  in  North  Caro- 
lina for  the  purpose  of  procuring  the  deed,  the  only  one  contended 
by  the  defendant's  counsel  to  have  been  given  by  him,  and  which 
they  wish  to  consist  with  this  allegation  and  identify  with  the 
memorandum  there  mentioned  ;  he  says  his  brother  showed  him 
the  deed ;  that  it  read,  as  well  as  he  recollects,  to  him  and  his 
heirs,  if  settled  within  two  years.  The  testimony  of  Dooly,  the 
surveyor,  corroborates  and  supports  the  testimony  of  McDaniel, 
both   as   to   the   situation   of   the   land    and    the   existence   of  a 

conveyance  for  it.  A  paper  was  pulled  out  by  Spratt 
[241]     *  for  the  purpose  of  ascertaining  where  the  land  lay,  and 

what  part  was  the  particular  part  of  the  4,800  acres  to  be 
deeded  to  Crow.  The  grant  could  not  have  ascertained  this,  for 
that  would  have  only  showed  the  situation  of  the  whole  tract  in 
reference  to  the  surrounding  country,  not  the  position  of  a  part  to 
be  carved  out  of  the  tract,  in  reference  to  the  balance,  and  distin- 
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guish  it  therefrom.  It  also  presents  the  idea  of  a  conveyance,  for 
if  the  paper  was  used  for  the  parpose  of  ascertaining  a  particular 
part  of  a  larger  tract,  the  grant  being  inadequate  to  this  purpose,  it 
follows  that  it  was  a  deed,  taking  into  view  existing  circumstances, 
especially  that  of  a  gift  from  an  uncle  to  a  nephew,  the  donor 
wealthy,  the  donee  the  reverse,  and  the  particular  occasion  of  using 
the  paper  as  a  direction  or  rule  by  which  to  draw  another  deed. 
McDaniel's  testimony  is  also  corroborated  by  the  witness  Allen, 
who  saw  this  paper  for  land  in  the  southwest  corner,  and  purported 
to  be  a  deed  from  the  defendant  to  his  nephew,  as  the  nephew  said  ; 
he  only  examined  the  signature,  and  did  not  believe  it  to  be  Blythe's 
handwriting.  But  in  this  last  point,  however,  he  might  well  be 
mistaken,  from  his  knowledge  exhibited  in  court  of  the  defendant's 
handwriting,  with  regard  to  the  signature  in  the  answer.  This 
witness  also  proves  the  existence  of  the  deed  for  land  in  the  north- 
east comer,  lately  in  possession  of  Thomas  Spratt ;  that  he  saw  this 
deed  in  1803  or  1804  ;  that  the  nephew  went  after  this  into  South 
Carolina,  and  returned  in  the  fall  of  1805,  when  he  had  the  paper 
or  second  deed  before  mentioned.  The  court  therefore  infers  that 
the  defendant,  Blythe,  did  give  a  deed  in  fee  simple  to  his  .nephew, 
Thomas  Spratt,  for  640  acres  of  land,  lying  in  the  southwest  corner 
of  bis  tract  of  4,800  acres,  as  described  in  the  bill,  and  that  the 
same  hath  been  sufficiently  proved  by  the  degree  of  proof  required 
by  the  rules  of  this  court.  But  it  is  argued  by  the  defendant's 
counsel  that,  notwithstanding,  the  complainant  is  not  enti- 
tled to  relief,  for  *  that  the  statement  in  the  bill  is  indefinite,  [242] 
not  charging  in  particular,  or  exclusively,  whether  a  deed 
was  given  by  Blythe  to  Spratt,  or  a  covenant  or  other  paper  pur- 
porting to  be  a  deed,  and  delivered,  and  obligating  himself  to  con- 
vey 640  acres  of  land ;  and  relied  upon  Newland,  162,  as  supporting 
the  objection,  which  says,  it  is  incumbent  upon  the  plaintiff  to  prove 
the  same  agreement  which  he  hath  set  forth  in  his  bill ;  that,  if 
the  agreement  proved  by  him  be  of  a  different  sort,  equity  will  not 
execute  it.  The  authority  quoted  does  not  support  the  objection 
taken,  for  here  the  proof  is  that  one  of  the  positions  or  agreements 
stated  in  the  bill  was  made,  and  the  objection  is  that  several  are 
made  by  the  bill.  We  do  not  recollect  at  present  of  any  parallel 
case.  But  the  exception  to  the  above  general  rule,  contained  in  the 
same  book,  pp.  163,  164,  the  case  of  Mortimer  and  Archard,  2 
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Yes.  junior,  248,  will  throw  some  light  on  the  subject,  and  fiimish 
an  example  of  what  the  court  ought  to  Ao  on  the  present  occasion. 
There  the  plaintiiF,  having  built  a  house  on  the  estate  of  the  two 
defendants,  brought  a  bill  for  the  specific  performance  of  an  agree* 
ment  for  a  new  lease  for  21  years.  The  terms  of  granting  this 
lease,  proved  for  the  plaintiff  bj  the  testimony  of  a  single  witness, 
were  different  from  those  set  up  by  the  bill.  The  defendants,  in 
their  answers,  stated  the  agreement  to  be  different  both  from  that 
proved  and  that  set  up  by  the  bill.  The  chancellor  held  that  though 
in  strictness  the  plaintiff's  bill  ought  to  be  dismissed,  yet,  as  there 
had  been  an  execution  of  some  agreement  between  the  parties,  the 
court  was  to  inquire  into  the  single  fact,  what  was  the  agreement. 
And  he  directed  a  lease  to  be  settled  pursuant  to  the  agreement 
confessed  in  the  answers.  So  here  the  complainant  hath  settled  the 
land,  lived  on  it  10  years,  cleared  100  acres,  made  other  improve- 
ments, and  executed  one  of  the  agreements  in  the  bill  mentioned ; 

and  we  will  not  therefore  dismiss  the  bill.  It  is  to  be  ob- 
[243]     served  that  *  the  case  under  consideration  is  much  stronger 

for  the  complainant  than  the  one  quoted.  Decree  that  the 
land  in  the  bill,  mentioned  and  described  in  the  deed  of  convevance 
from  the  defendant  Spratt  to  Isaac  Crow,  be  divested  out  of  all 
persons  defendants  to  this  bill,  and  be  vested  in  the  complainanta, 
or  such  of  them  as  are  the  heirs  of  Isaac  Crow,  deceased,  or  are 
entitled  under  his  will. 

A  decree  was  drawn  by  counsel,  and  presented  as  usual  to  the 
court  next  morning,  and  was  read  over  to  the  court  in  presence  of 
the  defendant's  counsel,  and,  being  amended  and  made  conformable 
to  the  foregoing  opinion  of  the  court,  was  passed  and  recorded,  and 
signed  the  morning  atler.  This  is  the  usual  course  of  drawing, 
amending,  passing,  and  recording  decrees  in  this  court,  after  which 
they  are,  in  contemplation  of  our  practice,  deemed  to  be  enrolled. 
And  during  the  term  may  be  impeached  by  petition  for  rehearing, 
but  after  the  term  by  a  bill  of  review,  or  by  a  bill  in  the  nature 
thereof.  This  the  court,  in  divers  instances,  hath  declared  to  be  the 
course  to  be  pursued,  but  being  not  stated  in  any  special  case,  is 
mentioned  here  generally  for  the  preservation  of  tlie  cause  itself, 
and  to  make  it  known  generally  to  practitioners. 

See  King's  Digest,  9808. 
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Babker  v.  Butler. 
[  CkmstnicHim  of  Deeds.  —  Ward  «  LoL'^ 

Per  Curiam.  The  bill  states,  that  on  the  8d  day  of  December, 
1806,  the  complainant  purchased  from  Thomas  Butler,  one  of  the 
defendants,  an  undivided  fourth  part  of  a  house  and  two  lots  in  the 
town  of  Nashville,  which  he  inherited  from  his  father.  Colonel 
Thomas  Butler,  and  got «  deed  of  that  date  for  the  same,  to 
*  which  he  refers  ;  that  on  the  16th  of  June,  1808,  the  [244] 
complainant  sold  and  conveyed  to  Robert  Butler,  one  of 
the  defendants  and  heirs  of  the  said  Colonel  Thomas  Butler,  (me  un- 
dioided  fourth  part  of  the  lot  (f  grcund  on  which  the  house  stands^ 
bring  the  half  of  lot  No.  23,  by  deed,  to  which  he  refers ;  but  avers 
that  he  sold  thereby  no  part  of  lot  Na  22 ;  it  being  agreed  at  the 
time  that  he  only  sold  an  undivided  fourth  part  of  lot  No.  28,  upon 
which  the  house  stood.  The  bill  further  charges  that  the  defendant, 
Robert,  now  pretends  that  he  purchased  from  the  complainant  the 
whole  of  the  property  in  Nashville  conveyed  by  the  deed  of  the  de- 
fendant, Thomas,  to  him,  and  under  that  pretense  hath  caused  a 
division  to  be  made  between  him  and  the  other  defendants,  heirs  of 
said  Colonel  Thomas,  and  proceeding  upon  the  ground  that  Robert 
was  entitled,  not  only  to  his  own  share,  but  to  the  share  of  Thomas 
also,  to  both  lots,  hath  made  an  unequal  division  to  the  prejudice  of 
the  complainant,  by  taking  out  of  Thomas's  share  in  lot  No*  22,  com- 
pensation for  an  excess  received  by  it  in  lot  No.  28,  and  prays  a 
division  of  No.  22,  that  an  equal  fourth  part  may  be  laid  off  to  him. 
The  answer  of  Robert  Butler  admits  of  the  purchase  by  the  com^ 
plainant  of  a  house,  the  half  of  two  lots,  No.  22  and  No.  23,  in 
Nashville,  which  two  halves  lay  coatigaous  and  formed  one  whole  lot; 
that  be  agreed  Ito  purchase  from  the  complainant  the  whole  of  said 
lot,  and  received  from  him  the  deed  stated  in  the  hill.  The  defend- 
ants, before  the  contract,  informed  the  complainant  that  there  was 
Jbut  one  whole  lot,  forioed  by  two  half  lots,  the  one  lying  back  of 
the  other  from  the  public  square ;  and  that  the  complainant  agreed 
io  sell  the  two  half  lots.  The  defendant  believed  the  deed  to  him 
contained  and  passed  the  complainant's  title  to  the  two  half  lots,  and 
that  the  complainant  intended  to  do  so.    The  deeds  referred  to  were 
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read  in  evidence  ;  the  division  between  the  claimants ; 
[245]  and  the  local  situation  of  the  lot,  two  half  *  lots,  and  their 
division.  The  question  submitted  to  the  consideration  of 
the  court  is,  what  passed  by  the  deed  from  Abner  Barker  to 
Robert  Butler.  The  words  are  **  an  undivided  fourth  part  of  a  cer- 
tain lot  of  ground  and  house^  situ^ated  in  the  town  of  Nashville^  m  the 
State  of  Tennessee^  late  the  property  of  Colonel  Thomas  Butler  of  the 
United  States  army^  and  of  which  undivided  fourth  part  of  the  same 
lot  and  house^  the  said  Abner  Barker  is  now  seised  in  fee  simple^  by 
virttie  of  several  legal  conveyances  and  instruments  of  uniting^  to- 
gether with  all  and  singular  the  hereditaments^^*  &c.  The  primary 
rule  in  the  construction  of  deeds  is,  that  it  be  favorable  and  as  near 
the  minds  and  apparent  inteht  of  the  parties  as  the  rules  of  law  will 
admit.  In  discovering  this  intent,  the  sense  in  which  the  word  lot 
was  used  bv  the  parties  seems  the  greatest  if  not  the  only  difficulty ; 
and  in  ascertaining  it,  leads  to  an  examination  of  what  is  generally 
understood  by  the  term  lot.  It  seems  to  have  two  significations  at- 
tached to  it  in  common  acceptation.  The  first  is,  that  it  means  a 
certain  portion  of  a  town  originally  laid  out  in  the  plan  thereof  by 
metes  and  bounds,  and  includes  the  compound  idea  of  quantity  and 
situation,  the  aggregate  of  what  portions  constitutes  the  town. 
Thus,  when  we  say  lot  No.  1  in  the  town  of  Nashville,  we  mean 
not  only  a  certain  quantity  measured  by  the  original  plan,  whether 
it  be  an  acre,  a  half  acre,  or  any  other  quantity ;  it  is  always,  how^- 
ever,  a  determinate  quantity  settled  by  original  assignment ;  but 
we  also  mean  a  certain  position  peculiar  and  fixed  as  to  its  locality, 
and  having  by  its  first  demarcation  a  relation  to  the  other  por- 
tions which  form  this  aggregate.  The  second  signification  of  the 
word  lot  is,  piece  or  parcel ;  taken  in  this  sense,  it  has  of  itself 
no  precise  meaning  as  to  quantity  or  situation,  but  depends  on  the 
context  to  ascertain  its  real  import.  Let  us  make  the  applica- 
tion of  these  two  meanings  to  this  deed,  and  mark  the  re* 
[246]  suit.  As  to  the  first  in  the  clause  "  an  *  undivided  fourth 
part  of  a  lot  of  ground  and  house  situate  in  the  toum  of  Nash-- 
viUe,**  The  word  lot,  for  want  of  the  number  annexed  to  it,  ofitseffy 
wants  precision  in  point  of  locality  and  relative  position,  and  is  inde- 
terminate. It  is  not  ascertained  where,  in  particular,  it  lies,  only 
that  it  doth  lie  somewhere  in  the  town  of  Nashville.  For  want  of 
this  locality,  we  are  equally  at  a  loss  as  to  its  quantity,  for  the  quan- 
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tity  depends  upon  the  original  assignment  in  the  plan,  and  unless  we 
can  find  this,  the  proper  criterion  to  ascertain  it  is  wanting.  The 
word  lot,  therefore,  of  itself,  gives  no  sufficient  information  of  what 
passed  by  the  deed.  We  proceed  further  in  the  deed,  and  we  find 
in  aid  the  following  description,  "  late  the  property  of  Colonel 
Thamae  Butler^^^  &c.,  &c.  Here  is  brought  into  view  what  was  late 
the  property  of  Colonel  Thomas  Butler,  in  the  town  of  Nashville ; 
and  to  ascertain  this  we  have  recourse  to  the  title  deed  vesting  the 
lot  of  ground,  &c.,in  said  Colonel  Thomas  Butler,  and  the  plat  and 
proofs  given  in  evidence.  From  these  we  find  that  Colonel  Thomas 
Butler  had  a  property  in  two  lots,  not  the  tahole  of  either,  but  the 
half  of  edehy  which  half  1*7  o"®  behind  the  other  from  the  public 
square,  and  in  form  was  an  oblong;  that  by  said  deed  of  the  de- 
fendant, Thomas,  to  the  complainant,  the  said  property  was  vested 
in  the  complainant  by  description  of  one  house  and  two  lota  eituate 
in  the  town  of  Nashville  in  the  State  of  Tenneeaee.  In  this  last  deed 
the  word  lot  cannot  be  taken  in  its  first  acceptation  for  the  reasons 
before  assigned.  And  the  complainant,  when  he  became  seised  of  the 
interest  of  Colonel  Thomas  Butler,  as  stated  by  him  in  his  convey- 
ance to  the  defendant,  Robert,  must,  from  the  deeds  and  evidences 
mentioned,  as  well  as  from  implication,  been  taken  and  deemed  to 
have  been  acquainted  with  the  extent  of  his  interest.  Taking  it 
for  granted,  then,  that  he  knew  the  whole  of  his  interest,  and  also, 
for  the  present,  that  hQ  intended  to  pass  the  whole  by  his 
deed  to  Robert  *  Butler,  has  he  used  apt  and  proper  words  [247] 
to  effectuate  it  ?  The  first  words  are  an  undivided  fourth 
part  of  a  certain  lot  of  ground  and  house.  Lot,  taken  according  to 
its  second  signification,  is  synonymous  to  piece  or  parcel^  and  not 
importing  anything  precise  and  determinate  of  itself,  either  as  to 
quantity  or  situation,  comprehends  it  and  is  sufficiently  proper. 
And  a  good  reason  for  using  it  in  the  second  sense  is,  that  the  other, 
or  first  sense,  would  not  be  a  proper  use  of  it ;  for  in  the  latter 
sense  it  would  be  made  to  have  the  same  operation  as  if  number 
were  attached  to  it ;  and  instead  of  the  real  quantity  which  it  pur- 
ports to  pass,  would  only  pass  one  half.  Besides,  the  mode  of  ex- 
pression, certain  lot  of  ground  and  house^  being  different  from  what 
is  commonly  used  in  conveying  a  town  lot,  must  be  taken  to  have 
some  other  meaning  by  the  parties  than  that  which  the  common  ex- 
pression for  that  purpose  has ;  else,  why  not  use  the  common  ex 
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pression  ?  Again,  if  the  complainant  only  intended  to  pass  his  inter- 
est in  the  house  and  lot  No.  28,  why  alter  or  vary  from  the  expres- 
sion nsed  in  the  de^d  to  him,  and  which  it  is  to  be  presumed  he  had 
before  him,  and  would  naturally  copy  the  description  of,  as  far  as  it 
applied  ?  In  that  case,  he  would  have  said,  a  house  and  lot,  or  a 
house  and  one  lot,  the  deed  before  him  saying  a  house  and  two  lots ; 
and  the  more  so,  as  in  speaking  of  property  circumstanced  as  this 
was,  having  no  other  improvement  on  it  but  one  house,  we  would 
say  house  and  lot^  not  lot  and  house.  But  here  the  terms  are  not 
only  reversed,  but  a  quite  different  phraseology  introduced.  A  eer" 
tain  lot  of  ground  and  house^  making,  as  it  were,  the  first  object  of 
the  bargainee's  attention  the  ground^  and  the  second,  the  house. 
But  this  description,  certain  lot  of  ground  and  house^  taken  in  con- 
junction with  what  follows,  ^^  the  late  property  of  Colonel  Thomae 

Butler^  ^c^  by  virtme  of  eeverdl  legal  eonveyanoee^**  &c.,  may 
[248]     well  refer  to  the  whole,  that  is,  to  the  two  *  halves  of  lots 

Nos.  22  and  28.  Taking  it  in  this  sense,  the  conveyance  is 
according  to  the  complainant's  interest ;  for  he  assumes  to  convey 
«n  undivided  fourth  part  of  a  certain  lot  of  ground,  which  he  well 
may,  consistent  with  the  extent  of  his  interest  therein.  But  take  it 
to  extend  to  lot  No.  2S  only,  as  he  contends  in  his  bill,  then  a  fourth 
part  of  a  town  lot  will  not  be  conveyed,  but  only  an  eighth  part, 
and  the  whole  of  the  deed  will  not  be  consistent  and  stand.  And 
the  construction  giving  effect  to  every  part  jof  the  deed  that  it  may 
all  operate,  is  the  rather  to  be  pursued.  Decree  that  the  complain- 
ant's bill  be  Dismissed  with  costs* 
See  McDaniel  t.  Bell,  8  Hay.  268  ;  King's  IXigest,  5216,  et  stq. 


Alexander  Smith  anb  Othsrs  v.  The  Heirs  and  Reprbsbnt- 

ATivES  OF  Matthew  Brooks. 

[Ixmd  Law.  —  Locative  LUerests,  —  Specific  Performance.  —  Statute  of 

Frauds.^ 

Per  Cxtriam.  Matthew  Brooks  ia  his  lifetime  was  possessed 
of  three  land  warrants  of  640  acres  each.  Two  of  the  warrants 
were  his  own  property,  and  the  other  belonged  to  his  son  Arthur. 
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In  the  year  1607,  about  the  time  the  land  office  was  opened,  he 
delivered  them  to  Alexander  Smith  for  the  purpose  of  having  them 
located  and  surveyed,  that  grants  may  issue  thereon.  A.  Smitli, 
at  the  time  of  receiving  the  warrants,  or  shortly  after,  associated 
himself  with  several  others,  all  complainants  in  this  cause,  as  a 
company  of  locators,  for  the  purpose  of  furnishing  locations,  and 
making  entries  on  all  warrants  put  into  their  hands,  and  to  superin- 
tend the  surveying,  and  procure  grants  to  be  issued  thereon ;  and 
by  contract  were  to  be  equally  interested  in  said  business,  and  the 
proceeds  or  profits  thereof.  This  association,  for  those  pur- 
poses, was  generally  *  known.  It  was  a  prevailing  custom,  [249] 
At  that  time,  that  the  locator  should  have  one  third  of  the 
land  for  his  services.  The  warrants  furnished  by  Matthew  Brooks 
were  located  by  Henry  Rutherford,  one  of  the  said  company  of 
locators ;  and  three  grants  were  afterwards  ]M'octtred  thereon  by 
said  company  for  640  acres  each ;  two  in  the  name  of  Matthew 
Brooks,  and  the  other  in  the  name  of  Arthur  Brooks.  The  bill 
charges  that  Matthew  Brooks,  for  himself  and  Arthur,  agreed  to 
convey,  or  cause  to  be  conveyed,  by  <leed  in  fee  simple,  one  third 
of  each  tract  as  soon  as  grants  should  be  procured  for  them.  And 
also,  after  grants  issued,  promised  to  have  a  division  made,  but  that 
the  defendants,  his  heirs,  now  refiise  to  do  so,  in  violation  of  the 
general  usage  among  locators,  as  well  as  the  agreement  made  pur- 
suant thereto*  It  is  also  stated  that,  at  a  dissolution  of  the  partner- 
ship between  the  complaijoants,  a  division  was  made  of  the  lands  to 
which  they  were  entitled.  That  the  locator's  part  of  grant  No. 
4,452  fell  to  the  share  of  Gideon  Pillow,  and  grant  No.  4,382  to 
Alexander  Smith,  and  grant  No.  4,588  to  Henry  Rutherford.  They 
pray  that  a  decree  may  be  made  vesting  the  title  in  the  said  Gideon, 
Henry,  and  Alexander,  respectively,  agreeably  to  this  division,  and 
that  partition  thereof  may  be  made,  or  that  the  defendants  may  be 
compelled  to  pay  the  value.  The  answers  admit  Uiat  the  warrants 
were  placed  in  the  hand^  of  Smith  for  the  purposes  stated  in  the 
bill,  but  deny  that  any  agreement  was  then,  or  at  any  time  afters- 
wards,  made  as  to  the  amount  or  manner  of  compensation,  or  that 
Smith  gave  any  information  of  the  partnership  stated  in  the  bill, 
except  the  following.  After  the  locations  were  made,  Arthur 
Brooks,  in  behalf  of  himself  and  his  father,  made  an  agreement 
with  Smith  that  he  should  have  <me  tract  specified,  as  a  eompensa- 
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tion  for  his  services  as  locator ;  but  this  latter  agreement  has  not 
been  proved,  nor  is  any  proof  made  of  any  particular  agree- 
[250]     ment  respecting  the  mode  of  compensation,  *at  the  time 
the  warrants  were  placed  in  the  hands  of  Smith.     The 
only  question  made  by  the  defendants  in  this  case  is  this :  can  the 
court,  without  proof  of  any  express  contract  as  to  the  amount  or 
mode  of  compensation,  decree  to  the  complainants  one  third  of  the 
lands  by  them  located  for  the  defendants,  pursuant  to  the  general 
custom  and  usage  among  locators.     The  bill  charges  a  special  con- 
tract before,  and  promise  after  the  locations  were  made,  to  convey 
one  third  of  the  lands  to  be  located.      To  the  bill  the  defendants 
pleaded  the  statute  of  frauds  and  perjuries  in  bar.     1801,  ch.  25. 
The  plea  was  overruled,    and  the  defendants  ordered  to  put  in 
theif  answer.     So  that  the  law  of  this  case  must  be  considered  as 
decided  so  far  as  respects  the  plea.     In  all  cases  where  services  are 
performed  by  one  man  for  another,  at  his  request,  the  law  implies, 
and  the  dictates  of  natural  justice  require  that  compensation  shall 
be  made,  though  no  express  promise  shall  have  been  made  for  that 
purpose.     In  this  case,  we  may  infer  from  the  proof  that  there  was 
a  contract,  or  at  least  a  mutual  understanding  between  the  parties 
respecting  the  compensation,  and  that  one  third  of  the  land  was 
considered  by  them  to  be  the  amount  of  that  compensation.     On 
what  other  supposition  can  we  account  for  the  conversation  that 
passed  between  Arthur  Brooks,  who,  it  appears,  was  acting  for  the 
father  as  well  as  himself,  respecting  the  mode  in  which  it  would  be 
best  to  make  a  division?    Why  assent  to  a  division  by  tracts  ?    As- 
signing one  to  the  locator  would  be  better  than  dividing  each  tract. 
This  conversation,  though  it  is  not  proved  that  any  agreement  was 
the  result,  will  convey  the  idea  that  no  other  mode  of  compensa- 
tion was  then  contemplated  except  by  a  conveyance  of  land. 

In  the  answers,  the  defendants  say  that  they  are  willing  to  convey 
one  tract,  which  they  specially  designate.  From  this  evidence  a 
conclusion  may  be  drawn,  that  there  was  a  contract  to  con- 
[251]  vey  one  third  *  of  the  land  ;  and,  if  so,  it  will  follow  as  a 
consequence  that  neither  party,  without  consent  of  the 
other,  can  designate  or  specify  the  particular  part  to  be  conveyed. 
In  such  cases,  the  part  to  be  conveyed  should  be  of  equal  value  in 
proportion  to  the  quantity  with  that  retained.  This  view  of  the 
case,  as  presented  by  the  proof,  does  not  differ  much  in  principle 
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from  that  stated  by  the  bill.     And  if  it  were  now  for  the  first  time 
to  be  decided,  whether  this  conrt  could,  on  such  parol  proof,  divest 
one  man  of  his  legal  title  and  vest  it  in  another,  the  opinion  of 
Judge  KoANE  would  probably  be,  that  this  court  ought  not  to  inter- 
fere in  decreeing  a  specific  performance,  even  with  the  additional 
proof  of  the  usage  and  custom  of  locators ;  which  usage  and  cus- 
tom seems  only  to  be  a  custom  common  to  them  with  other  men,  to 
take  what  they  can  get,  and  to  make  the  best  bargain  they  can ; 
sometimes  a  compensation  in  money ;    sometimes  the   holders   of 
warrants  prefer  giving  part  of  the  land  —  one  fourth,  one  third,  or 
one  half;  but  that  contracts  for  one  third  are  much  more  common 
than  for  any  greater  or  less  quantity.     And  this  custom  may  be 
given  in  evidence  in  a  trial  at  law,  in  a  quardum  meruit  for  services 
rendered,  &c.,  to  aid  the  court  and  jury  in  their  determinations 
respecting  the  amount  of  damages  ;  but  will  not  authorize  a  decree 
for  a  title  to  any  part  of  the  land,  when  no  contract  for  that  purpose 
has  been  made.     And  even  when  such  a  contract  has  been  made, 
and  not  reduced  to  writing,  it  is  still  very  doubtful  in  the  mind  of 
Judge  Roane  whether  the  Court  of  Equity  ought  to  interfere.   But 
in  this  case  the  court,  at  a  former  term,  decided  that  the  statute  of 
frauds  and  perjuries  will  not  be  a  bar,  and  as  the  proof  makes  out 
a  case  of  contract  similar  to  that  stated  in  the  bill,  the  court  must 
be  governed  by  the  decision  heretofore  made,  and  afford  the  com- 
plainants relief  by  divesting  the  title  of  one  third  of  the  average 
value  out  of  the  defendants,  and  vesting  it  in,  the  complain- 
ants, or  such  of  them  as  *  are  entitled  to  it ;  but  as  the     [252] 
court  cannot  now  ascertain  what  particular  land  should  be 
thus  divested,  let  commissioners  be  appointed  to  lay  off  by  metes 
and  bounds  one  third  part  of  each  of  the  three  tracts  described  in 
the  bill,  of  equal  value,  in  proportion  to  the  quantity,  to.  the  other 
two  thirds,  and  make  the  report  thereof  to  next  court,  that  the 
court  may  be  enabled  to  make  a  final  decree  therein.   The  question 
of  costs  to  be  reserved  to  the  final  hearing. 

See  Davis  y.  Wcdker,  4  Hay.  295  ;  Smith  v.  Brooks^  3  Hay.  248  ;  TerreU  v. 
Murray,  2  Yer.  884  ;  Hopkins  v.  ToU,  4  Hum.  46  ;  King's  Digest,  2620,  2877, 
11,092. 
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William  O.  Bryant  v.  Douglas  Puckett,  Administrator  of 

Cheatham  Puckett. 

[^Statute  of  Limitations, —  Tnuts,  —  Retainer,  —  Survivorship  of  Wife,  — 

Parties.'] 

Per  Curiam.  It  appears  from  the  bill,  answer,  and  testimony, 
that  the  complainant,  aboat  the  year  1806,  had  a  bond  on  Mr,  Ervin 
for  X200,  Virginia  currency;  that  he  placed  it  in  the  hands  of  his 
father-in-law,  C.  Puckett,  deceased,  for  collection ;  and  in  order 
to  secure  it  from  his  just  creditors,  made  an  assignment  thereon 
to  Puckett,  who  put  it  into  the  hands  of  Colonel  Allen  for  coUec 
tion  ;  that  Allen,  in  1797,  paid  a  part  of  the  money  to  C.  Pncketfs 
creditors,  and  at  sundry  times  paid  the  rendoe  to  William  O. 
Bryant,  the  complainant,  or  to  others  for  his  use ;  that  C.  Puckett 
paid,  in  1806  and  1807,  divers  sums  to  or  for  the  use  of  the  com« 
plainant,  O.  Bryant.  The  account  has  been  referred  to  the  clerk 
and  master  to  report  thereon,  who  has  reported  that  a  balance  of 
977.04|  is  not  yet  paid.  The  defendant  who  is  administrator  of  his 
father's  estate,  insists  that  the  whole  has  been  paid,  but  is  unable 

to  produce  vouchers  or  to  prove  any  other  payments,  and 
[258]     also  *  pleads  the  statute  of  limitations  in  bar  of  the  demand. 

From  the  uniform  decisions  upon  this  subject,  that  an  ex^ 
press  trust  is  not  barred  by  the  act  of  limitations,  and  from  the 
evidence  in  this  cause  of  the  frequent  advances  of  money  by  Puckett 
to  O.  Bryant,  or  payments  made  by  Allen  to  him,  it  clearly  ap^ 
pears  that  Puckett  considered  himself  only  a  trustee,  and  that  he 
was  accountable  for  the  money.  The  statute  therefore  will  not 
operate  as  a  bar.  Nor  will  the  objection  prevail  that  the  court  has 
not  jurisdiction.  Courts  of  equity  have  always  had  jurisdiction  to 
compel  sureties  to  account.  Exceptions  have  been  taken  to  the 
report  that  interest  has  not  been  allowed  on  the  sum  of  $77.04| 
reported  due.  This  exception  is  allowed.  Interest  ought  to  be 
paid  from  the  time  the  trust  ceased,  that  is,  from  the  time  a  demand 
was  made,  which,  in  this  case,  will  be  from  the  commencement  of 
this  suit,  as  no  prior  demand  to  account  has  been  proved.  It  is 
therefore  ordered  that  the  clerk  rectify  this  part  of  his  report  by 
calculating  interest  from  that  time.     It  was  also  referred  to  the 
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clerk  to  report  what  assets  came  to  the  hands  of  tlie  administrator, 
bow  he  has  disposed  of  the  same,  and  how  much  yet  remains  in 
his  hands  to  be  administered*  To  this  report  exceptions  have  also 
been  filed.  The  first  items  of  the  account,  debt  and  interest,  and 
costs  of  a  judgment  by  Douglas  Puckett  in  1804,  are  contested,  and 
it  is  insisted  that  the  judgment  was  obtained  by  fraud.  How  far 
this  judgment  is  fraudulent  as  to  creditors,  the  court  are  not  agreed, 
£rom  the  evidence  produced,  but  it  is  good  against  distributees  and 
must  be  retained  in  the  administrator's  account.  This  was  a  jud^ 
ment  obtained  by  Puckett,  the  administrator,  against  the  intestate 
in  his  lifetime.  Exception  is  taken  to  No.  2,  cash  paid  David 
Buchannon,  96.06  allowed.  It  appears  that  Douglas  Puckett  was 
jdntly  concerned  with  others  in  the  note,  and  as  his  signature 
stands  first,  it  does  not  appear  but  that  it  was  his  own  debt. 
*  The  exception  to  his  own  proven  account  is  allowed,  ex-  [254J 
cept  as  to  the  sum  of  three  dollars  for  moving  the  furniture, 
and  f 2.50  paid  Bennet  Searsy.  It  was  decided  at  Carthage  the 
last  term,  in  the  case  of  Stephenson  v.  YandU^  and  that  decision  is 
still  believed  to  be  correct,  that  an  executor  or  administrator  is  not 
as  against  creditors  allowed  to  retain  anything  in  his  hands  for 
personal  services,  but  only  for  his  reasonable  charges  and  disburse- 
ments, and  such  debts  as  he  shall  legally  pay.  1789,  ch.  28,  §  2. 
When  the  report  shall  be  thus  rectified  it  will  appear  th%t  the  ad- 
ministrator has  in  his  hands  assets  sufficient  to  pay  the  sum  reported 
due ;  that  is  to  say,  $77.04|,  with  interest  from  the  commencement 
of  this  suit,  for  which  there  ought  to  be  a  decree.  But  this  bill  is 
also  brought  for  a  distributive  share  of  the  estate  of  C.  Puckett, 
deceased.  This  is  claimed  in  right  of  his  wife,  the  daughter  of  S. 
Puckett«  He  cannot,  as  Judge  Boanb  thinks^  recover  anything 
on  this  part  of  his  bill,  for  two  reasons.  First,  his  wife  is  not  made 
a  party.  It  is  believed  to  be  a  good  general  rule,  that  in  all  cases 
where  the  right  or  cause  of  action  survives  to  the  wife  afler  the 
death  of  her  husband,  that  she  ought  to  be  made  a  party.  1.  C.  D. 
«« Baron  and  Feme,"  Letter  V»  Letter  W,  Letter  X,  Letter  F.  There 
is  no  doubt  but  a  distributive  share  survives  to  the  wife,  if  not  re-^ 
dnced  into  possession,  or  recovered  by  the  husband  in  his  lifetime, 
and  will,  on  his  death,  go  tew  the  wife,  and  not  to  his  representatives^ 
But  an  insurmountable  objection  to  the  plaintiff's  recovery  is,  that 
there  is  nothing  to  distribute.    Whatever  may  be  said  respecting 
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the  judgment  from  Virginia,  as  it  respects  creditors,  it  is  certainly 
good  against  C.  Puckett  and  his  representatives,  and  the  adminis- 
trator will  be  allowed  to  retain  it  as  against  them.  If  anytliing 
remains  after  that,  the  complainant  is  not  entitled  to  any  share  of  it. 

It  appears  by  the  report  that  he  has  received  $160  in  ad- 
[265]     vancement,  which  is  *  much  more  than  any  other  of  the 

distributees  can  get.  The  last,  and  perhaps  the  most  im- 
portant consideration  respects  the  costs.  The  complainant  brings 
his  bill  in  a  double  capacity,  as  creditor  and  distributee.  He  suc- 
ceeds in  the  first  character ;  but  the  administrator  prevails  in  the 
last.  Costs  are  regulated  by  the  judicial  discretion  of  the  court ; 
and  if  in  this  case  it  could  readily  be  determined  what  costs  had 
accrued  in  each  branch  of  the  case,  it  might  be  proper  to  class  the 
costs  according /to  the  decision.  But  as  this  appears  difficult,  if  not 
impracticable,  let  the  costs  be  divided,  each  party  to  pay  a  moiety 
thereof. 

See,  as  to  the  application  of  the  statute  oflimiiatioM  to  trusts^  CdUson  y.  BUmton^ 
8  Hay.  152,  note  sub  Jin,  As  to  retainery  Stephenson  v.  YandUy  8  Hay.  109; 
Stephenson  y.  Stephenson^  8  Hay.  128;  Code,  2811.  See  King's  Digest,  2484, 
6720,  7276,  8259,  9590. 


Perkins  v.  McGavock. 

[  Costs.  —  Trusti."] 


Per  Curiam.  Costs  are  in  the  discretion  of  the  court ;  but  this 
is  not  an  arbitrary  discretion,  it  is  an  equitable  one,  depending  upon 
the  circumstances  of  the  case,  guided  by  principles  that  have  been 
established  and  regulated  by  the  practice  that  has  been  adopted  in 
analogous  cases.  2  Atk.  400,  561 ;  8  B.  Ch.  C.  890.  That  the  de- 
fendant  in  this  case  should  pay  no  costs,  it  hath  been  urged  that  a 
trustee  pays  no  costs  where  there  is  no  default  in  him  (2  Eq.  Ca. 
Ab.  740)  ;  and  that  the  court,  in  their  opiirion  and  decree,  viewed 
him  in  that  capacity.  This  would  be  true  when  he  was  brought 
into  court  unnecessarily ;  but  was  this  the  case  ?  Did  he,  after  he 
had  acted  in  the  trust,  and  eflFected  the  compromise  with  Donelson, 
offer  the  cestui  qtie  trust  a  settlement  pursuant  thereto  ?  Or  did  he 
not  take  the  matter  upon  himself,  renounce  the  agency,  and  in  his 
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answer  claim  the  beneBt  accming  therefrom?  In  such  a 
State  of  things,  he  comes  not  *  within  the  principle  of  the  [256] 
rule  laid  down  by  his  counsel,  but  more  properly  within  the 
case  of  Henly  v.  Philips^  Atk.  48.  When  a  trustee,  merely  to 
have  a  point  relating  to  his  private  interest  determined,  brings  the 
cestui  que  trust  before  the  court,  in  that  case  he  shall  pay  the  whole 
costs  of  the  suit.  But  another  ground  is  taken  by  the  defendant's 
counsel,  why  in  this  case  he  should  not  be  taxed  with  the  costs, 
and  that  is,  that  the  defendant  is  liable  to  be  called  upon  by  Hugh 
McGavock,  the  devisee  in  the  pleadings  mentioned,  and  by  the 
executors  of  James  McGavock,  the  devisor,  to  account  for  the  sums 
as  trustee,  in  which  suit  he  would  have  to  pay  costs,  and  therefore 
ought  not  to  be  adjudged  against  him  upon  this.  But  neither  these 
premises,  nor  the  conclusion  drawn  from  them,  can  be  admitted.  It 
is  not  conceived  what  interest  Hugh  McGavock  can  possibly  have 
in  the  subject  matter  of  this  decree.  His  interest  in  the  land  ac- 
crued after  the  death  of  his  devisor,  of  course ;  and  the  rents  that 
became  due  in  the  life  of  his  devisor,  and  appropriated  by  him  or 
by  his  agent,  David,  which  amounts  to  the  same  thing,  are  no  more 
a  matter  of  interest  to  him  than  any  other  stranger.  When 
money  becomes  due  for  the  use  and  occupation  of  lands,  which  is 
the  present  case,  and  appropriated  by  the  party  to  whom  it  is 
owing,  what  question  concerning  it  can  be  raised  by  a  futiu*e  devisee 
of  the  land  so  used  and  occupied  ?  The  executors  of  the  devisor 
are  equally  out  of  the  case  as  far  as  these  rents  or  this  sum  for  use 
and  occupation  are  to  be  considered  separate  and  not  merged  in  the 
settlement,  which  in  part  took  place  upon  the  division  of  the  land, 
and  was  consummated  afterwards  by  the  compromise.  To  whom 
the  interest  of  that  compromise  is  given,  does  not  appear  upon  the 
pleadings,  whether  to  the  defendant  or  to  the  devisee,  Hugh,  or 
what  other  person ;  and  therefore  is  not,  as  it  need  not  be,  taken 
into  consideration  upon  the  present  question.  On  the  other 
side,  for  the  complainants  *  it  is  argued,  that  they  ought  [257] 
not  to  pay  costs,  for  they  were  compelled  to  come  into  this 
court  by  the  conduct  of  the  defendant  in  two  respects^  first,  because 
he  was  at  law  forcing /rom  them  their  equivalents  for  the  100  acres 
of  lost  land,  which,  as  their  agent  and  trustee,  he  had  received  for 
them  ;  secondly,  by  refusing  to  discount  the  rents  out  of  an  account 

they  had  against  James  McGavock,  defendant  to  this  bill,  and  ad- 

u 
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mitting  the  balance  of  the  acconni  as  a  charge  against  him.  With 
regard  to  tliis  last,  the  court  decided  that  the  complainant's  accoant 
against  James  for  cotton  and  other  items  of  a  like  nature,  furnished 
James  at  his  own  instance,  had  no  relation  to  the  point  in  con- 
troversy  between  the  complainant  and  the  defendant,  Darid.  That 
the  application  of  the  rents  to  this  account  by  way  of  discount,  waa 
no  discount  to  the  benefit  of  David.  The  defendant,  David,  was  not 
therefore  acting  against  conscience  in  resisting  the  claim.  And  his 
repelling  it  affords  no  ground  of  equity  to  the  complainants  as  to 
the  first  point,  to  wit,  their  being  compelled  to  come  into  this  court. 
Did  they  all  they  ought  to  have  done,  and  all  they  might  have  done 
to  prevent  the  necessity  of  coming  into  this  court?  Did  they  not 
refuse  the  advantageous  terms  procured  by  their  agent,  the  defend- 
ant, properly  authorized  to  settle  the  matter  between  them  and 
Donelson  and  Gillespie  in  the  first  instance  ?  And  did  they  after^ 
wards,  when  the  compromise  was  made  by  their  agent,  after  time 
to  inform  themselves  of  the  merit  of  it,  having  regard  to  the  prob- 
able result  of  a  legal  remedy,  o£kr  to  accede  to  it  and  come  to  a  set- 
tlement with  the  defendant?  They  did  not.  And  for  the  not 
doing  so,  and  for  the  refusing  the  fair  offer  of  accommodation  made 
to  them,  they  ought  to  pay  costs.     2  Atk.  48,  Biggleston  v.  Gfrub. 

Decree  ih(U  the  eomplainaaU  pay  the  eoste  at  law^  and  that  the  costs 
in  this  court  be  divided* 

See,  as  to  cosU,  Clark  v.  Clarky  4  Haj.  86.    See  King's  Digest,  3121,  992S, 
11,787. 


[258]    *  Clement  McDanibl  t;.  Montgomsby  Bbll  and  Mobg  ak 

Brown. 

[^Construction  of  Contracts."] 

Per  Curiam.  The  case  from  the  bill,  answer,  and  testimony, 
appears  to  be  thus :  The  complainant  and  the  defendant  Brown,  on 
the  26th  of  February,  1804,  entered  into  an  article  of  agreement 
under  their  hands  and  seals,  by  which  they  mutually  covenanted  to 
build  a  furnace  on  Yellow  Creek,  in  the  county  of  Montgomery 
and  State  of  Tennessee,  on  the  lands  of  Brown,  and  to  commence 
the    building    thereof   immediately;  the   said  Brown  to  furnish 
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$1,500  worth  of  such  articles  and  good  property  towards  carrying 
on  said  building,  to  be  passed  to  his  credit ;  and  the  said  McDan- 
iel to  furnish,  on  or  before  the  first  of  the  succeeding  May,  the  sum 
of  #1,500  in  cash  to  be  passed  also  to  his  credit  on  the  partnership 
books ;  that  said  furnace  should  be  built  at  the  joint  and  equal  ex> 
pense  of  the  said  McDaniel  and  Brown,  and  that  they  should  be 
equally  entitled  to  the  profits  arising  from  said  furnace  for  the  term 
of  seven  years ;  and  that  their  partnership  should  end  the  last  day 
of  May,  1811  ;  and  that  at  the  end  of  the  aforesaid  term,  said  fur- 
nace, together  with  all  her  tackling,  &c.,  should  belong  to  the  said 
Brown,   his  heirs,  &c.     In  consideration   of  which,  said    Brown 
covenanted  to  pay  said  McDaniel,  his  heirs,  &c.,  one  half  of  the 
original  costs  of  building  said  furnace,  afler  deducting  a  sufficient 
and  reasonable  allowance  for  the  wear  and  tear  and  damages  which 
she  may  have  sustained  during  the  term  aforesaid.    The  said  Brown 
alao  covenants,  that  iron  ore  for  the  use  of  said  furnace  during  the 
term  aforesaid  might  be  gotten  off  his  land,  and  cord- wood  also ;  for 
which  latter  article  the  said  McDaniel  was  to  pay  him  at  the 
rate  of  #100  *  per  annum*     It  was  also  covenanted  that  the     [259] 
said  McDaniel,  during  the  continuance  of  the  aforesaid  term, 
should  furnish  such  quantities  of  pig  metal  for  the  use  of  the  forges  of 
Brown,  as  he.  Brown,  might  require,  not  exceeding  200  tons  in  any 
one  year ;  for  which  Brown  was  to  give  McDaniel  at  the  rate  of  one 
ton  net  of  bam  iron  for  six  tons  gross  of  pig  metal,  and  also  receive 
from  the  furnace  the  grates  and  scraps,  rating  three  tons  of  grates  and 
scraps  equal  to  two  tons  of  pigs.     There  are  some  other  covenants 
in  the  foregoing  articles,  which  are  not  necessary  upon  this  occasion 
to  be  noticed.    It  seems  that  afler  Brown  and  McDaniel  had  entered 
into  the  foregoing  articles,  in  pursuance  thereof  they  commenced 
the  building  of  a  furnace,  and  carried  it  on  almost  to  completion, 
when,  through  some  cause  unexplained,  they  became  exceedingly 
hostile  to  each  other.     At  this  time  McDani^l's  advances  towards 
the  building  of  said  furnace  amounted  to  the  sum  of  #2,957.41^, 
and  Brown's  to  the  sum  of  $5,987.52^,  when  Montgomery  Bell,  on 
the  26th  of  April,  1805,  entered  into  an  article  of  agreement  with 
Brown,  by  which  he  purchased  the  whole  of  the  interest  of  Brown 
in  said  furnace  and  partnership  concern,  together  with  a  considerable 
quantity  of  other  property,  which  belonged  exclusively  to  Brown ; 
and  by  said  article  bound  himself,  his  heirs,  &c.,  to  do  and  perform 
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all  and  singular  the  articles  in  the  covenant  before  mentioned,  be- 
tween McDaniel  and  Brown,  which  were  on  the  part  of  Brown  to 
be  performed,  in  the  same  manner  which  the  said  Brown  onght,  in 
law,  equity,  and  good  conscience,  to  perform  them.  •  After  this, 
Brown  withdrew  his  hands  and  funds  from  the  partnership  busi- 
ness, and  Bell  did  not  assist  McDaniel  in  carrying  it  on  as  a  partner 
ought  to  have  done.  McDaniel  was  not  able  to  carry  it  on  himself, 
but  endeavored  to  do  so,  as  far  as  in  his  power  lay ;  and 
[260]  in  doing  this,  was  *  compelled  to  make  considerable  sacri- 
fices: Bell  declared  that  he  would  not  be  in  partnership 
with  McDaniel ;  that  he  would  have  the  exclusive  interest  in  the 
whole  business  himself.  After  a  while  a  negotiation  took  place  be- 
tween Bell  and  McDaniel,  by  which  Bell  was  to  become  exclusively 
entitled  to  the  furnace.  And  the  parties  not  agreeing  as  to  terms, 
on  the  13th  day  of  May,  1805,  entered  into  bond,  containing,  among 
other  things,  the  following  clauses,  to  wit :  "  We,  Clement  McDan- 
iel and  Montgomery  Bell,  having  mutually  agreed  that  George 
West,  Samuel  Thornton,  Doctor  Branson,  and  William  Clement, 
shall  and  do  value,  ascertain,  and  award  the  amount  of  the  interest, 
right,  and  title  of  the  said  Clement  McDaniel  in  and  to  the  one  half 
of  the  furnace  for  the  term  of  seven  years,  on  Yellow  Creek,  lately 
the  property  of  said  McDaniel  and  Doctor  Brown,  do  hereby  bind 
ourselves,  our  heirs,  &c.,  in  the  penal  sum  of  $50,000,  to  abide  by 
the  decision  and  award  of  the  aforesaid  persons  or  a  majority  of 
them,  &c.,  and  that  the  said  Montgomery  Bell  shall  pay  the  amount 
of  the  award  to  the  said  Clement  McDaniel,  which  he  shall  receive 
as  full  payment  and  compensation  for  his  right  and  interest  in  the 
furnace,  for  the  term  aforesaid,  to  be  paid,  &c.  And  further,  we 
bind  ourselves,  our  heirs,  &c.,  to  lay  before  the  aforesaid  referees, 
articles  agreed  upon  between  ourselves  for  their  government.'* 
After  this  bond  was  executed,  the  parties  agreed  by  bond  that  the 
balance  of  the  arbitrators,  exclusive  of  Shelby  and  Brunson,  should 
act  upon  the  matters  before  mentioned.  The  arbitrators  accoi*d- 
ingly  met  on  the  18th  of  May,  1805,  when  the  parties  submitted  to 
them  the  following  preliminary  articles  for  their  government,  to 
wit:  "Montgomery  Bell  having  agreed  to  purchase  of  Clement 
McDaniel  one  half  for  seven  years  of  the  furnace  on  Yellow  Creek, 
and  having  appointed  arbitrators  to  ascertain  the  value 
[261]     thereof,  it  is  agreed  that  said  arbitrators  shall  take  *  into 
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consideration,  and  act  upon  and  in  conformity  to  the  following  ar- 
ticles. Montgomery  Bell  agrees  to  assume  the  payment  of  said 
McDaniePs  furnace  debts,  as  they  stand  in  the  book,  and  to  make 
good  every  contract,  made  by  or  under  the  direction  of  Clem- 
ent McDaniel  in  behalf  of  the  firm  of  Brown  and  McDaniel." 
Other  articles  were  also  submitted,  which  it  is  not  important  upon 
this  occasion  to  notice.  The  arbitrators,  in  the  presence  of  the 
parties,  then  went  into  an  ascertainment  of  the  matters  submitted 
to  them,  and  used  the  books  in  which  an  account  of  the  expenses 
of  Brown  and  McDaniel  had  been  kept  as  evidence.  After  recit- 
ing their  authority,  they  say  "  that  Montgomery  Bell  shall  pay  all 
McDaniePs  furnace  debts  as  they  stand  stated  in  said  furnace  books, 
and  make  good  every  contract,  made  by  or  under  the  direction  of 
the  said  McDaniel,  in  behalf  of  the  firm  of  Brown  and  McDaniel ; 
which  debts  the  said  Bell  shall  hold  himself  responsible  for,  and 
shall  pay  to  the  individual  creditors  of  the  said  Brown  and  McDan- 
iel ; "  and  shall  also  hold  himself  and  be  accountable  to  Morgan 
Brown,  or  any  other  person  or  persons  claiming  under  him,  for  any 
charge  or  charges,  claim  or  claims  that  may  be  made  or  produced 
against  the  said  McDaniel,  for  any  privilege  of  any  kind  or  nature 
whatsoever  granted  by  the  said  Brown  for  the  benefit  of  said  fur- 
nace, or  relative  to  the  working  or  carrying  on  the  business  thereof; 
and  said  Bell  to  advertise,  &c.  And  moreover,  that  the  said  Bell 
do  pay  the  said  Clement  McDaniel  for  and  in  consideration  of  his, 
said  McDaniel's,  interest^  rights  title^  claim^  and  property  in  and  to 
the  furnace  aforesaid,  for  the  aforesaid  term  of  seven  years,  and  for 
and  including  all  accounts  of  advances  of  every  nature  and  kind 
made  by  said  McDaniel /or  the  purpose  of  building  said  furnace^  the 
sum  of  $4,754.05,  which  said  sum  of  money  may  be  discharged  in 
castings,  &c.  Should  any  error  or  mistake  be  discovered  to 
have  *  taken  place  in  said  McDaniel's  account  in  the  books  [262] 
of  the  furnace  aforesaid,  and  which  has  been  considered  as 
a  part  of  his  interest  in  said  furnace,  amounting  to  $2,766.07^,  they 
are  to  be  admitted  and  rectified.  It  is  to  be  understood  that  Mont- 
gomery Bell  is  to  pay  Morgan  Brown  any  claim  or  claims  he  may 
have  against  the  said  McDaniel  on  account  of  advances  made  by 
him.  Brown,  or  on  any  other  account  whatever  relative  to  the  fur- 
nace business. 

This  award  being  made,  McDaniel  delivered  up  possession  of  the 


214  8  HAYWOOD.  [Nashville, 


McDaniel  v.  Bell. 


furnace  to  Bell,  who  carried  on  the  works  and  put  the  furnace  in 
blast  about  three  months  thereafter.  The  compIainant^s  bill  is  filed 
after  the  expiration  of  the  term  of  seven  years,  praying  that  an  ac- 
count may  be  taken  of  the  sum  advanced  for  building  the  furnace, 
and  that  the  defendants.  Bell  and  Brown,  may  be  compelled  to  pay 
him  one  half  of  that  9um  after  deducting  for  wear  and  tear  and  dam- 
ages ;  and  insists  that  at  the  time  of  arbitration  he  had  no  knowledge 
that  Bell,  by  his  contract  with  Brown,  was  liable  to  pay  for  those 
advances,  and  that  ht^  right  to  them  was  not  submitted  to  the  arbi- 
trators, and  if  the  words  of  the  award  seem  to  include  them,  these 
words  were  inserted  by  mutake.  Bell's  answer  asserts  expressly 
that  McDaniel  was  by  him  informed  of  his  contract  with  Brown, 
and  that  he  was  thereby  liable  for  the  payment  of  these  advances ; 
that  tiietf  were  included  in  the  submission  and  award,  and  have 
been  fully  paid  and  satisfied.  The  only  material  questions  that  can 
arise  in  this  case,  are :  firsts  was  the  sum  advanced  for  building  the 
furnace  included  in  the  terms  of  the  submission  ?  or,  in  other 
words,  had  the  arbitrators  a  right  to  make  any  award  respecting  it  ? 
Secondly,  is  it  included  in  the  award  ?  Thirdly,  if  included  in  the 
award,  has  it  been  paid  to  the  complainant  ?  The  court  cannot  com- 
prehend why  it  was  stated  by  the  complainant  in  his  bill,  or  why 

his  counsel  have,  with  such  persevering  earnestness,  in- 
[268]     sisted  that  Bell  did  not  communicate  to  the  *  complainant 

that  by  his  contract  with  Brown  he  was  liable  to  pay  for 
these  advances.  The  complainant  was  not  purchasing  BelPs  inter- 
est. If  this  had  been  the  case,  a  concealment  of  that  interest,  so 
as  to  induce  the  complainant  to  give  a  greater  sum  for  it,  might 
have  been  urged  as  a  ground  of  setting  aside  the  contract  wholly 
or  partially.  But  in  this  case  the  complainant  was  the  vendor, 
and  certainly  knew  what  his  own  interest  was.  And  whether  he 
knew  the  quantity  of  interest  Bell  had,  or  whether  he  had  any,  it 
could  not  and  ought  not  to  have  any  efiect  on  the  terms  of  this  con- 
tract. Another  reason  why'  this  must  be  wholly  immaterial  is, 
that  the  complainant  is  not  seeking  to  have  the  contract  set  aside 
for  fraud  in  the  party,  but  only  insists  that  this  sum  which  he  now 
claims  is  not  included  in  it  unless  by  mistake.  The  rules  laid 
down  for  the  construction  of  written  instruments  are  familiar  to  the 
bar,  and  need  not  now  be  repeated.  The  result  of  all  the  rules  is 
an  inquiry,  what  ideas  the  parties  intended  to  convey  by  the  words 
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they  have  UBed  ?  It  is  stipulated  in  the  terms  of  the  submission 
that  the  referees  shall  value  the  amount  of  the  interest^  rights  and 
title  of  Clement  McDanid  in  and  to  the  one  half  of  the  furnace 
for  the  term  of  seven  yeare ;  that  Bell  shall  pay  the  amount  and 
McDaniel  receive  it,  ae  a  full  compeneation  for  hie  right  and  inteir^ 
est  in  the  furnace  and  for  the  term  aforesaid.  What  was  his  right 
in  the  furnace  and  term  ?  It  arose  wholly  from  a  partnership  con- 
tract, and  must  be  governed  by  the  terms  of  that  contract,  which 
were,  that  McDaniel  should  advance  one  half  the  expense  of  build- 
ing, half  the  costs  of  carrying  it  on ;  that  he  should  have  half  the 
net  profits,  and  at  the  end  of  the  term,  have  half  the  cattle,  work- 
ing oxen,  &c.,  and  the  half  of  the  expense  which  he  had  advanced 
for  building  the  furnace,  after  certain  deductions.  The  whole  of 
this  interest  appears  to  be  included  in  the  expression  used  in  the 
submission.  If  any  exception  had  been  intended,  it  would 
probably  ^  have  been  made.  But  it  is  not  made.  The  [264J 
court  conceive  it  would  require  a  strong  effort  of  the  imagi- 
nation to  separate  the  different  parts  of  this  entire  contract,  so  that 
one  part  of  it  should  be  exclusively  intended  by  the  terms  used,  and 
the  other  be  a  mere  personal  contract  for  the  repayment  of  money 
advanced.  It  is,  however,  not  material  to  determine  what  the  par- 
ties did  certainly  mean  when  they  submitted  to  the  award,  for  on 
the  second  point  it  is  clear  that  the  referees  so  understood  it,  and 
awarded  accordingly.  They  say  that  Bell  shall  pay  to  McDaniel 
$4,754.05  for  and  in  consideration  of  his  right,  &c.,  in  and  to  the 
furnace  aforesaid,  for  the  aforesaid  term  of  seven  years,  and  for  and 
including  all  advances  of  every  kind  for  the  purpose  of  building 
the  iurnace ;  and  lest  their  meaning  should  be  mistaken,  they  after* 
wards  add,  in  substance,  that  MeDanier$  accounts  on  the  books  of 
the  furnace^  amounting  to  $2,766.07^,  have  been  considered  as  a  part 
of  his  interest  in  said  furnace.  After  this  declaration  it  seems  to 
the  court  impossible  so  to  torture  the  meaning  of  words  as  to  say 
that  the  sum  claimed  by  the  bill  is  not  included  in  the  award.  It  is 
admitted  by  the  court,  that  if  arbitrators  exceed  their  authority  the 
award  may  be  set  aside  wholly,  or,  in  some  cases,  pro  tanto^  if  the 
party  complaining  take  the  proper  measures  for  that  purpose.  But 
this  cannot  be  done  after  the  award  has  been  acquiesced  in  and  car* 
ried  into  effect.  And  this  leads  to  the  third  question :  has  the 
award  been  performed  ?     There  can  be  no  doubt  upon  this  part 
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of  the  case.  The  possession  was  delivered  up  by  McDaniel.  Bell 
paid  a  part  of  the  sums  awarded,  voluntarily.  On  a  failure  alleged, 
McDaniel  commenced  an  action  on  the  award,  and  assigned  as  a 
breach  the  non-payment  of  the  very  sum  in  the  award  which  in- 
cludes the  advances  for  building  the  furnace,  and  recovered  judg- 
.  ment.  Shall  he,  then,  after  enforcing  payment  of  this  very 
[266]  *sum,  be  permitted  to  come  into  this  court  and  recover 
it  again  ?     Every  principle  of  law  and  equity  says  no. 

Let  the  hUl  be  dismissed. 

See  Barker  y.  BtUleVj  8  Hay.  248  ;  King's  Digest,  8575,  5216  et  seq. 


Daniel  Perkins,  Wiujam  Perkins,  Thomas  H.  Perkins,  and 
THE  Executors  of  the  last  Will  of  Nicholas  Perkins  v. 
James  McGavock  and  David  McGavock.  • 

[  Tntsts,  —  Duty  and  Capacity  of  TVusteesJ] 

Per  Curiam.  The  bill  states,  that  the  complainants,  Thomas 
H.  and  Nicholas,  deceased,  purchased  divers  tracts  of  land  for  the 
benefit  of  the  said  Nicholas  and  the  other  complainant,  there  being 
an  agreement  between  them  that  each  should  have  an  equal  propor- 
tion, and  each  should  pay  an  equal  part  of  the  purchase  money ; 
that  amongst  the  lands  so  purchased,  was  a  tract  of  500  acres,  be- 
ing half  of  a  tract  of  1,000  acres  patented  by  William  Gillespie,  and 
by  him  conveyed  to  John  Donelson  for  his  share  for  locating  the 
1,000  acres ;  and  by  the  said  Donelson,  on  the  15th  of  October,  1805, 
conveyed  to  the  said  William  Perkins,  by  order  of  the  said  Thomas 
H.  and  Nicholas,  deceased  ;  the  other  500  acres,  the  balance  of  the 
1,000  acre  tract,  the  said  William  Gillespie  conveyed  in  fee  to  James 
McGavock  ;  that  the  said  Thomas  H.  and  Nicholas,  at  the  time  they 
purchased  as  above  &om  John  Douel?  n,  gave  him  their  bond  for  the 
purchase  money,  being  $750,  part  jf  which  has  been  paid ;  that 
some  time  after  the  said  conveyan^  js  were  made  to  the  said  James 
McGavock  and  William  Perkins,  and  before  the  land  was  divided 
between  them,  it  was  discovered  that  a  part  thereof,  to 
[266]    *  wit,  200  acres,  were  covered  by  the  elder  and  better  title 


Feb.  Term,  1817.]  8  HAYWOOD.  217 

Perkins  v,  McGavock. 

of  Daniel  Perkins  and  Thomafl  Berry,  and  consequently  that  the 
said  Donelson  and  Gillespie  were  liable  to  the  amount  of  the  de- 
ficiency, to  wit,  the  said  Donelson  to  the  complainants  for  lOO'^acres, 
part  of  the  500  conveyed  to  the  said  William,  and  the  said  Gillespie 
liable  in  like  manner  to  the  said  McGavock.  And  in  order  that  the 
said  deficiency  might  as  soon  as  possible  be  accounted  for  and  satis- 
fied, it  was  agreed  that  the  said  William  should  convey  to  the  said 
James  McGavock  the  400  acres  which  he  was  entitled  to  by  virtue 
of  the  above  conveyance  from  Gillespie,  and  also  the  200  acres 
covered  by  the  better  claims  of  the  said  Daniel  and  Thomas  Berry  ; 
and  that  the  said  James  McGavock,  by  himself  or  his  agent,  the 
defendant,  David,  should  settle  with  said  Donelson  and  Gillespie  for 
the  200  acres  deficient  and  covered  as  aforesaid  ;  and  in  pursuance 
of  said  agreement,  said  William  did,  on  the  5th  of  Octol)er,  1810, 
convey  600  acres,  and  upon  trust  as  to  100  acres  covered  as  afore- 
said that  the  said  James  and  David  would  settle  with  the  said  John 
Donelson  concerning  the  same,  and  pay  to  the  said  William  the  net 
amount  of  what  the  said  Donelson  should  agree  to  pay  for  the  said 
100  acres.  The  bill  further  states,  that  the  said  James  or  David, 
by  virtue  of  said  agreement  and  the  authority  thereby  created,  did 
settle  with  the  said  John  Donelson  concerning  the  said  100  acres, 
and  received  from  him  the  said  bond  given  by  the  said-  Nicholas  and 
Thomas  H.  for  the  purchase  money,  which  the  said  John  assigned  to 
the  said  James  McGavock,  and  that  the  defendants  refiise  to  discover 
and  pay  over  to  them  such  part  of  said  bond  as  they  are  entitled  to 
for  the  said  100  acres  as  aforesaid,  but  have  commenced  an  action 
on  the  said  bond  so  obtained  fix>m  and  assigned  by  the  said  Donel- 
son, and  prosecuted  the  same  to  judgment,  and  recovered  thereon 
the  sum  of  $648.41. 

*The  answer  of  David  McGavock  admits  the  purchase  [267] 
by  his  father,  James,  from  Gillespie,  in  1795,  of  an  undivided 
moiety  of  the  1,000  acres  in  the  bill  mentioned,  and  the  purchase 
of  the  other  moiety  of  said  tract  firom  John  Donelson  by  said  Thomas 
H.  and  Nicholas,  and  the  giving  of  their  bond  for  $750  for  the  pur- 
chase money.  The  answer  further  states,  that  previous  to  the  year 
1807,  certain  trespassers  had  settled  on  the  said  land,  and  cleared 
about  48  acres  ;  that  in  the  beginning  of  that  year  they  went  away, 
and  the  complainant,  William,  by  himself  and  his  tenants,  took  pos- 
session of  the  same,  and  continued  to  occupy  them  during  that  year 
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and  the  years  1808,  1809,  and  1810 ;  and  that  in  the  latter  part  of 
this  year  4  division  took  place  between  said  William  and  James, 
when  it  was  agreed  that  James  should  be  entitled  to  one  half  the 
arrears  of  said  rents,  and  said  William  conveyed  600  acres  of  said 
land,  including  the  200  acres  covered  by  the  elder  claim,  and  that  at 
the  same  time  this  defendant  executed  a  promise  in  writing,  that 
said  William  should  be  entitled  to  one  half  of  what  mio;ht  be  re- 
covered  from  Donelson  or  Gillespie ;  that,  upon  application  to  Don- 
elson,  he  admitted  that  in  justice  he  was  liable  for  the  whole  defi- 
ciency of  the  200  acres,  and  offered  the  bond  and  what  was  due 
thereon  by  way  of  compromise.  This  offer  was  communicated  to 
the  said  William,  who  refused  the  same  and  to  accept  of  anything; 
less  than  the  then  value  of  the  lost  land ;  upon  which  this  defendant 
accepted  said  offer,  and  gave  a  covenant  to  indemnify  both  said  Don- 
elson and  said  Gillespie  against  all  suits  at  law  that  might  be  brought 
against  them  on  account  of  said  100  acres ;  and  conceives  that  said 
William  is  bound  by  his  election,  and  that  he  ought  not  to  have  more 
than  what  he  could  have  recovered  at  law,  which  this  defendant  con- 
ceives to  be  the  price  of  the  land  when  it  wm  purchased,  with  the 

interest.  The  answer  of  James  McGavock  states,  before 
[268]     the  year  1801,  when  he  came  to  this  *  State,  he  knows 

nothing  of  the  transactions  mentioned  in  the  bill ;  that  he 
was  present  at  the  division  of  the  land  in  1810,  and  heard  the  com- 
plainant, William,  agree  to  be  accountable  for  half  the  amount  of 
the  i'ent ;  that  William,  the  following  year,  rented  to  him  15  acres 
of  the  said  land  at  $2  per  acre,  which  should  be  deducted  out  of  the 
arrearages.  It  appears  from  the  testimony  in  the  cause  that  the 
cleared  land  in  part  was  rented  out  by  the  complainant,  William, 
and  in  part  occupied  by  his  tenants,  but  the  particulars  either  as  to 
time  or  quantity  need  not  be  at  present  noticed,  being  properly  in- 
vestigable  before  the  clerk  and  master. 

Upon  the  question  whether  this  cause  should  be  referred  to  the 
master  for  an  account  to  be  taken,  and  in  case  of  a  reference  what 
should  be  submitted,  it  was  argued  by  the  defendant's  counsel  that 
no  account  should  be  .taken  as  to  him ;  for  as  between  him  and  the 
complainant,  he  could  not  be  considered  as  a  trustee  upon  the  bond 
upon  which  he  brought  suit  at  law,  for  although  as  agent  for  his 
father,  James  McGavock,  he  had  entered  into  an  agreement  with 
the  complainant,  William  Perkins,  to  divide  the  land  and  to  take 
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600  acres,  including  the  200,  and  to  endeavor  to  settle  the  matter 
with  Donekon,  and  pay  Perkins  for  his  100  acres ;  yet,  that  before 
he  concluded  the  business  with  Donelson,  the  complainant,  William, 
refused  the  terms  offered ;  and  that  this  defendant  having,  against 
the  consent  of  the  said  William,  settled  the  matter  at  his  own  will 
and  risk,  he  thereby  divested  himself  of  the  character  of  agent  and 
trustee  in  the  said  business,  as  £ir  as  regards  the  said  William ;  and 
that,  having  taken  an  assignment  of  the  bond,  the  consideration 
of  the  compromise  with  Donelson,  in  his  own  name,  he  disaffirmed 
the  interest  of  the  said  William  therein,  and  considers  himself  a 
stronger  ifi  the  equi^  of  the  bill.  Further,  that  said  William's 
remedy  is  what  he  can  recover  at  law,  to  which  he  admits 
he  is  responsible  by  his  covenant  to  Donelson,  *  but  can-  [269] 
not  be  called  upon-  by  this  suit.  The  bill  and  answer  show 
he  is  a  trustee,  and  it  is  conceived  he  cannot  divest  himself  of  this 
character  at  pleasure,  for  were  it  otherwise,  all  trusts  would  be  at 
an  end.  If  a  trustee  could  be  permitted  to  say.  Thus  far,  or  so  far 
I  proceed  in  the  transaction  for  my  cestvi  que  trusty  and  as  to  the 
remainder  for  myself,  might  he  not  shelter  himself  against  any 
breach  whatever,  however  flagrant  or  injurious  to  his  ce%tui  que 
trust f  But  the  rule  is,  that  a  trustee  cannot  act  for  himself;  that 
whoever  undertakes  to  act  for  another  in  any  matter,  shall  not  in 
the  same  matter  act  for  himself.  And  it  is  no  objection  to  the 
application  of  this  rule,  that  the  trustee  or  agent  has  made  no 
advantage  by  such  act,  for  equity  disallows  the  measure  upon* the 
general  principle  (Newland,  461 ;  Sugden,  899),  without  reference 
either  to  advantage  or  unfairness.  It  is  no  answer  to  this  by  the 
defendant,  that  the  complainant,  William,  refused  the  terms  of  the 
compromise  communicated  to  him.  The  defendant  was  within  the 
bounds  of  his  agency ;  he  had  not  exceeded  them,  and  the  com- 
plainant was  compellable  to  accede  to  them.  It  rather  appears 
that  the  terms  of  compromise  in  this  case  were  favorable,  and  the 
execution  of  the  agency  meritorious,  and  so  ought  to  have  been 
considered  by  Perkins,  for  more  has  by  this  means  been  obtained 
than  what  perhaps  would  have  been  received  at  law.  In  this 
view  of  the  case  the  defendant,  David  McGavock,  must  account 
for  one  half  of  the  bond  mentioned,  being  the  whole  that  was 
received.  The  remaining  question  on  this  part  of  the  case  is  as  to 
the  rents,  whether  they  ought  to  be  taken  into  the  account.     By 
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the  complainant  it  is  contended  thej  cannot,  for,  say  they,  the 
rents  accnied  either  before  or  after  the  death  of  James  McGavock. 
If  before,  they  were  personalty,  and  belong  to  the  execators ;  if 
after,  they  belong  to  the  heirs  or  devisees,  or  to  whoever  is  the 
o^vner  of  the  land.  For  as  the  defendant,  David,  in  the 
[270]  present  suit,  sustains  neither  of  these  characters,  *  they  can- 
not be  taken  into  the  account  as  proper  items  to  charge  the 
complainants.  These  positions  are  unquestionably  true  in  the  gen- 
eral ;  but  in  the  present  case  are  conceived  not  to  apply.  When 
these  rents  accrued,  it  was  in  the  power  of  James  McGavock  to 
make  any  appropriation  or  disposition  of  them  he  thought  proper. 
He  might,  for  instance,  upon  the  division  of  the  land,  direct  them 
to  be  received  by  his  agent,  the  defendant,  David.  And  the  09^ 
9ump9it  of  William  Perkins  to  him  for  this  purpose,  being  an  au- 
thorized agent,  would  be  such  an  undertaking  as  could  be  enforced 
by  action  at  law.  In  this  state  of  things,  had  David  McGavock  the 
power  to  make  any  disposition  of  the  sum  he  might  think  proper  ? 
He  certainly  had  such  power.  He  might  have  directed  the  appli- 
cation of  them  as  a  discount  for  so  much  out  of  the  moneys  to 
be  returned  by  him  upon  a  settlement  with  Donelson  for  the  best 
lands,  and  which  William  Perkins,  at  the  same  time,  by  contract 
authorized  him  to  receive.  In  the  answer,  it  is  stated  that  Wil- 
liam agreed  to  be  accountable  for  one  half  of  the  arrearages  of  the 
rent ;  and  it  may  be  fairly  inferred  from  the  whole  of  the  case,  that 
this  was  to  be  by  a  discount  out  of  the  funds  of  William  when  re- 
ceived. This  construction  naturally  arises  out  of  the  relative  situ- 
ation of  all  the  parties,  violates  no  rule  of  law,  does  justice  between 
them,  and  makes  a  final  end  of  the  matter.  This  court,  therefore, 
is  of  opinion  that  the  rents  are  properly  receivable  into  the  accoufit 
to  be  taken  before  the  master. 

See  King's  Digest,  8079,  11,708. 
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*  Roger  B.  Sappington  r.  Thomas  Rutherford  and     [271] 

Philip  Shackler. 

[^JEkndence  to  disprove  Answer,  —  Agreement  of  Pleadings  and  Proof."] 

Per  Curiam.  The  bill  states,  that  on  the  10th  of  May,  1808, 
the  complainant  purchased  of  the  defendant,  Shackler,  lot  No.  136, 
in  the  town  of  Nashville,  for  the  consideration  of  $15  in  hand,  and 
the  further  sum  of  $160  secured,  to  be  paid  by  two  notes  at  a  future 
day.  When  these  notes  became  due  they  were  put  in  suit  and  re- 
coveries had  thereupon.  The  bill  further  states,  that  the  defendant, 
Thomas  Rutherford,  claims  title  to  the  said  lot,  threatens  to  bring 
suit  for  it,  but  says  he  will  take  his  own  time  to  do  so.  It  further 
pra}'s  that  the  defendants  may  interplead,  that  the  complainant  may 
be  quieted  in  his  title  and  possession,  or  that  he  may  be  relieved 
from  the  payment  of  the  purchase  money.  The  defendant,  Ruther- 
ford, by  his  answer,  claims  title  to  the  said  lot  by  purchase  at  exe- 
cution sale,  sold  as  the  property  of  Elijah  Robertson  by  Wright 
Williams,  sheriff  of  Davidson  County ;  that  the  defendant,  Shackler, 
as  his  agent,  bid  off  the  lot ;  but  that  he,  Rutherford,  paid  the  pur- 
chase money  to  the  sheriff  as  principal  in  the  transaction ;  that 
Shackler  afterwards  acknowledged  the  agency,  and  gave  an  order 
to  the  sheriff  to  convey  to  him,  Rutherford ;  that  the  complainant, 
before  his  purchase,  had  notice  of  this  defendant's  claim.  The  de- 
fendant, Shackler,  admits  the  sale  of  the  lot,  in  substance,  to  the 
complainant,  as  stated  in  his  bill,  but  denies  that  he  ever  made  any 
contract  with  Rutherford  for  it,  either  directly  or  indirectly.  He 
says,  that  being  about  to  remove  to  Louisiana,  Rutherford  requested 
him  to  take  a  bond  for  twenty  dollars  upon  one  of  his  debtors  re- 
siding there,  and  collect  the  money  for  him,  and  presented 
him  with  a  *  paper  to  sign,  which  he  represented  to  be  a  [272] 
writing  specifying  that  if  the  money  was  not  collected  the 
bond  should  be  returned.  This  defendant  signed  said  paper  under 
the  above  understanding,  and  no  other,  being  himself  illiterate  and 
unable  to  read.  There  was  some  evidence  given  by  one  witness, 
that  Rutherford  produced  to  the  sheriff  an  order  from  Shackler  to 
make  him  a  deed  for  the  lot,  which  was  considered  by  the  sheriff 
and  others  insufficient  for  that  purpose ;  by  another,  that  he  had 
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seen  a  small  paper  purporting  to  be  a  receipt  for  forty  or  fifty  shil- 
lings, the  price  of  the  lot  given  by  Shackler  to  Ratherford,  with  a 
subscribing  witness ;  by  a  third,  that  this  sam^  paper,  which  he  also 
had  seen,  was  a  receipt  for  a  note  on  some  man  in  Liouisiana  given 
by  Shackler  to  Rutherford.  The  order  itself  was  not  produced, 
being  lost,  nor  a  copy  of  it.  There  was  no  evidence  of  Shackler's 
agency  as  stated  in  Rutherford's  answer,  or  of  any  payment  by 
Rutherford  to  the  sheriff  of  the  price  the  lot  sold  for  at  the  sale. 
The  complainant  showed  a  regular  title  from  the  commissioners  of 
the  town  of  Nashville,  down  to  himself  by  deed.  In  opposition  to 
the  relief  in  this  case  prayed  by  the  complainant  in  his  bill,  it  was 
contended,  in  behalf  of  the  defendant,  Rutherford,  by  his  counsel, 
that  the  execution  of  a  writing  being  admitted  by  the  answer  of 
Shackler,  and  proof  having  been  given  of  it  by  two  witnesses,  and 
this  paper  being  of  a  nature  that  presumed  a  consideration  paid,  the 
defendant,  Rutherford,  is  to  be  considered  a  purchaser  in  equity. 
The  court  is  of  opinion  that  this  opinion  is  not  established.  All  the 
three  witnesses  have  a  separate  and  different  view  of  the  writing. 
One,  that  it  was  an  order  on  the  sheriff  to  convey.  This  is  con- 
tradicted by  the  answer ;  another,  that  it  was  a  receipt  for  money. 
This  also  contradicts  the  answer.  The  third,  that  it  was  a  receipt 
for  a  note.  This  supports  the  answer.  And  none  of  them  speak 
with  certainty  as  to  the  real  import.  If  the  defect  of  un- 
[278].  certainty,  *  and  the  other  defect  of  not  producing  the  sub- 
scribing witness,  or  accounting  for  his  non-production  were 
removed,  as  the  testimony  relates  to  different  contracts,  still  it  is 
only  one  witness  to  countervail  the  defendant's  answer,  which  is  not 
su£Eicient  proof  of  a  contract.  Newland,  161.  But  suppose  in  the 
present  case  a  contract  had  been  proved  of  the  sale  of  this  lot  by 
Shackler  to  Rutherford,  and  a  valuable  consideration  paid  therefor 
by  Rutherford  to  Shackler ;  and  to  such  a  contract  the  evidence  re- 
lates as  far  as  it  goes,  if  it  amounts  to  anything :  it  is  conceived 
that  it  would  not  support  tlie  case  Rutherford  has  made  in  his  an- 
swer. He  there  claims  by  contract  of  sale  under  execution  against 
Elijah  Robertson,  at  which  Shackler  acted  as  his  agent.  This  is 
quite  different ;  and  for  him  to  succeed,  it  is  incumbent  upon  him 
to  prove  the  same  agi*eement  he  hath  set  forti),  for  if  the  agree- 
ment proved  be  of  a  different  sort,  equity  will  not  execute  it.  New- 
land,  162,  163  ;  Cowp.  880.    Decree  that  the  defendant,  Ruther- 
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ford«  has  not  any  such  claim  to  the  premises  mentioned  in  the  com- 
plainant's bill  as  entitles  him  to  a  conveyance  from  the  complainant 
or  Shackler,  and  that  the  persons  last  mentioned  be  forever  hereaf- 
ter exonerated  and  discharged  from  said  claim  of  said  Thomas 
Rutherford.  It  is  further  ordered,  that  the  defendant,  Shackler,  be 
at  liberty  to  recover  of  the  complainant  all  such  sums  of  money  as 
at  law  he  obtained  judgments  for  against  him,  and  as  specified  in 
the  bill  of  complaint,  which  have  not  yet  been  received  of  him. 
It  is  further  ordered,  that  the  costs  of  this  suit  be  paid  by  Thomas 
Rutherford. 

See,  as  to  agreement  of  pleadings  and  proof,  Crow  v.  Blyihe,  8  Hay.  286  ; 
King's  Digest,  9785. 


*  Childress  v.  Holland.  [2*^^] 

[^Land  Law.  -^  Boundary.  —  Plat  and  Certificate  ae  Evidence.  —  Duty  of 
Locator.  —  Lapse  of  Time  in  Bills  for  Specific  Performance.'] 

Per  Curiam.  This  bill  states,  that  Mark  Robertson,  in  the 
month  of  October,  1788,  aji^reed  to  sell  two  locations  or  descriptions 
of  land,  of  5,000  acres  each,  situated  on  Duck  River  and  Fountain 
Creek,  in  the  middle  district  <^  the  State  of  North  Carolina,  and  to 
superintend  the  surveying  thereof.  The  said  James  Holland  agreed 
to  convey  to  said  Mark  Robertson  one  equal  fourth  part  of  the  lands, 
to  be  secured  as  soon  as  titles  should  be  obtained.  And  as  evidence 
of  and  security  for  performance  of  said  agreement,  said  James  Hol- 
land gave  his  bond,  on  the  8th  of  October,  1788,  in  the  penalty  of 
jC1,000,  with  the  condition  following :  ^*  That  whereas  the  said 
Mark  Robertson  hath  furnished  the  said  James  Holland  and  Wil- 
liam Gilbert  with  two  locations  containing  10,000  acres,  upon  Duck 
River  and  Fountain  Creek,  and  also  is  £Euthfully  to  superintend  the 
surveying  of  the  said  land,  and  provided  the  said  Holland  and  Gil- 
bert should  obtain  indefeasible  titles  to  the  same  by  virtue  of  said 
entries  and  lands  when  surveyed,  then,  and  in  that  case,  the  said 
Holland  and  Gilbert  should  transfer  and  convey  to  the  said  Robert- 
son, his  heirs  and  assigns  forever,  2,500  acres  of  the  said  land,  of 
equal  value  in  proportion  to  the  quantity,  then  the  above  obligation 
to  be  void,  otherwise  to  remain  in  fiill  force  and  virtue."    Before 
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the  execution  of  the  bond,  the  entries  had  been  made  in  the  office 
of  John  Armstrong,  kept  at  Hillsborough,  in  the  following  words : 
"  No.  421, 25th  October,  1783,  James  Holland  5,000  acres  in  Greene 
County,  on  the  western  waters,  lying  on  Duck  River,  beginning  on 

the  south  side  of  the  river,  about  a  mile  below  the  mouth  of 
[275]     Fountain  Creek,  and  extending  up  both  sides  of  the  *  river, 

including  the  mouth  of  Fountain  Creek,  for  complement. 
No.  542,  27th  October,  1788,  William  Gilbert,  5,000  acres,  on  the 
western  waters,  on  both  sides  of  Fountain  Creek,  on  the  south  side 
of  Duck  River,  about  three  miles  above  the  mouth  of  the  creek, 
and  extending  up  both  sides  of  the  river  for  complement."  These 
entries  were  actually  surveyed  under  the  superintendence  of  Mark 
Robertson  ;  and  grants  vesting  valid  and  indefeasible  titles  therein 
issued  the  10th  of  July,  1788.  That  Holland  holds  still,  of  the  lands 
granted  to  himself,  about  1,200  acres;  that  the  remainder  he  hath 
sold  at  different  times,  and  he  claims  the  land  granted  to  Gilbert, 
but  by  what  title  is  not  known.  The  bill  then  states  Elijah  Rob- 
ertson's interest  in  a  large  number  of  land  contracts,  and,  among 
others,  in  Holland's  contract,  and  recovered  the  lands  ;  that  Mark 
Robertson  died,  and  left  his  wife,  Mary  and  James  Robertson,  exec- 
utor and  executrix,  who  proved  the  will ;  and  in  1798  Elijah  Rob- 
ertson died,  leaving  the  complainants  his  heirs  at  law  ;  that  on  the 
25th  of  September  last,  said  Mary,  having  before  intermarried  with 
John  McNairy,  and  said  John,  by  indorsement  on  said  bond  on  the 
back  thereof,  with  their  names  thereto  subscribed,  assigned  the  said 
bond  to  John  Childress,  in  trust  for  the  complainants;  that  the 
plaintiff  Childress  hath  applied  to  the  defendant  to  convey  accord- 
ing to  the  said  bond,  but  he  hath  failed,  and  prays  a  specific  per- 
formance, &c.  The  answer  states,  that  on  the  declarations  of  the 
said  Mark  that  said  two  locations  were  for  lands  of  the  first  quality, 
and  equal  in  value  to  any  in  the  western  country,  he  was  induced 
to  enter  into  the  contract,  and  signed  the  bond  of  the  import  of  that 
in  the  bill  stated,  and  for  many  years  after  fully  intended  to  exe- 
cute the  condition  ;  and  it  would  now  give  him  pleasure  to  do  so, 
if  he  could  in  justice  to  himself.     He  admits  Childress  applied  to 

him  for  a  specific  execution  soon  after  the  extinguishment  of 
[276]     the  Indian  title,  but,  from  his  solicitude,  he  suspected  *  the 

claim  was  not  good.  And  this  defendant  employed  Gen- 
eral Isaac  Roberts  to  survey  the  same,  when  he  discovered  the  de- 
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ception,  and  tliat  the  land,  instead  of  being  of  the  first  quality, 
was  of  the  most  inferior  quality ;  that,  of  the  first  quality,  there 
were  not  800  acres,  and,  of  the  whole,  not  one  half  fit  for  cultiva- 
tion ;  that  he  suggested  to  said  Mark  that,  to  avoid  bad  land,  it 
would  be  better  to  have  smaller  locations ;  that  he  replied  nothing 
would  be  gained  by  that,  and,  trusting  to  these  and  similar  declara- 
tions, he  had  entered  into  the  bond  ;  that  he  now  knows  these  state- 
ments, are  false,  and  that  he  was  deceived  ;  but,  from  the  lapse  of  time 
and  death  of  witnesses,  it  is  difficult  to  support  this  averment ;  and 
brings  before  the  court  the  bond  and  the  faithful  surveying,  &c.,  that 
this  has  not  been  done,  but  is  fair  contrary  to  the  locations ;  that 
the  Gilbert  tract,  according  to  his  opinion  and  the  law,  ought  to  have 
been  oblonged  up  the  creek ;  that,  by  oblonging  it  across  the  creek, 
it  afforded  Elijah  Robertson,  who  superintended  the  surveying,  an 
opportunity  of  laying  a  warrant  not  located  there,  for  himself,  and 
thereby  takes  5,000  acres.  He  believes  there  are  no  interfering 
claims ;  but  that,  if  Mark  Robertson  had  faithfully  superintended 
the  surveying,  the  lands  would  have  been  of  one  third  more  value. 
He  charges  that  he  hath  been  deceived  and  injured  by  the  survey- 
ing so  as  to  enable  Elijah  Robertson  to  take  so  much  good  land, 
which  ought  to  have  been  included  in  his  survey.  The  defendant 
admits  he  offered  to  convey  2,500  acres,  being  the  part  wrongfully 
taken  in  surveying,  which  was  refused  ;  that  he  told  said  Childress, 
if  he  intended  to  pursue  his  claim,  to  bring  suit ;  but  why  pro- 
tracted till  now  he  knows  not ;  that  said  offer  was  not  made  from  a 
legal  or  equitable  obligation,  but  because  the  bond  was  not  worth 
attending  a  suit  at  law  for.  He  further  answers,  that  soon  after  the 
entries  were  made  he  sold  three  fourths  of  the  Holland 
tract,  reserving  one  fourth  on  the  northeast  *  corner  for  [277] 
the  compliance  with  his  contract ;  but  when  he  discovered 
the  imposition,  he  settled  it  himself,  and  hath  improved  it ;  that, 
with  regard  to  the  other  tract,  Gilbert  was  to  have  conveyed  to 
him,  but  died  without  having  done  so ;  and  thereafter  he  took  leg^l 
means  to  realize  it,  and  recovered  judgments,  to  satisfy  which  the 
land  was  sold  to  him  as  the  highest  bidder  for  $3,050,  and  hath  the 
sheriff's  deed,  which  he  believes  to  be  valid,  and  that  he  hath  been 
put  to  great  expense  in  securing  it.  Several  grounds  of  defense  are 
taken  upon  argument  in  this  case,  some  of  which  are  predicated 
upon  the  answer,  and  others  raised  upon  the  testimony.     The  first 
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ground  is,  that  the  defendant  was  misled  by  the  misrepresentations 
of  Mark  Robertson,  and  his  statements  before  the  purchase  of  the 
locations,  in  saying  the  land  was  of  the  first  quality  and  equal  to 
any  in  the  western  country ;  that,  by  these  declarations  and  aver- 
ments of  the  said  Mark,  he  was  induced  to  enter  into  the  contract ; 
that,  the  fact  being  that  these  locations  are  not  of  lands  of  the  first 
Quality,  he  was  deceived,  and  therefore  not  bound  to  a  specific  exe- 
cution. To  prove  this  defense,  and  that  Mark  Robertson  made 
these  representations,  the  deposition  of  Colonel  Benjamin  Herndon 
is  relied  on,  which  states  that,  in  a  conversation  deponent  had  with 
General  James  Robertson  relating  to  the  entering  lands  on  Duck 
River,  the  General  recommended  his  brother  Mark  as  knowing  the 
lands  better  than  himself,  and  introduced  the  said  Mark  to  this  depo- 
nent ;  and,  while  in  conversation  relative  to  those  lands.  Major  James 
Holland  came  into  the  room,  and  much  was  said  about  the  quality  of 
the  lands  of  which  the  said  Mark  had  locations,  and  the  said  Mark 
stated  to  the  deponent  that  the  locations  he  was  then  selling,  and 
did  sell  to  him,  covered  lands  of  the  first  quality  ;  that  they  joined 
lands  he,  the  said  Mark,  had  located  for  Major  Holland,  which  he 

said  was  first-rate  land.    This  is  the  principal  passage  relied 
[278]     upon,  and,  taken  in  conjunction  with  another  *  which  I 

shall  afterwards  notice,  constitutes  the  proof  on  this  part  of 
the  case.  I  cannot  see,  I  confess,  this  testimony  in  the  light  it  is 
viewed  by  the  defendant,  as  giving  information  to  him,  and  contain- 
ing a  description  of  the  lands  and  a  representation  of  their  quality 
before  his  contract  or  agreement  for  the  purchase  of  them  ;  but 
quite  the  reverse.  This  is  a  conversation  between  Mark  Robertson 
and  Herndon,  which  took  place  at  a  particular  time,  to  wit,  when 
Mark  Robertson  was  selling  a  location  to  the  deponent ;  and  it  refers 
to  an  antecedent  time  when  the  defendant's  purchase  is  mentioned, 
to  a  time  that  is  passed  then,  to  an  act  that  is  done  and  finished 
before  the  then  present  time  of  this  conversation.  The  words  are, 
had  located  for  Major  Holland,  or,  in  other  words,  had  sold  to  Major 
Holland.  It  is  too  late  information  that  is  received  after  an  act  is 
done,  to  influence  the  agent  in  doing  that  act.  This  seems  to  me 
to  be  the  plain  and  obvious  meaning  of  the  deposition.  An  infer* 
ence  was  attempted  in  argument  to  be  drawn  from  the  number  of 
the  entries  of  Holland  and  Herndon,  from  their  dates  and  relative 
position  on  the  books  in  the  office,  to  prove  that  this  conversation 
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musl  relate  to  the  purchase  of  Holland  as  well  as  of  Hemdon,  and 
show  that  both  purchases  were  at  the  same  time.  Bat  I  do  not 
think  that  anything  material  is  to  be  derived  from  these  circnm* 
stances.  The  persons  intending  to  make  entries  in  Armstrong's 
office  were  there  some  time  before  it  opened,  for  the  purpose  of 
being  prepared  for  the  opening,  and  to  be  ready  to  seize  the  first 
opportunity  of  making  their  respective  entries.  It  followed  that 
those,  who  were  not  provided  with  locations  before  they  got  there 
would,  according  to  circumstances,  supply  themselves,  but  at  the 
latest,  before  the  opening.  The  contracts,  therefore,  for  the  loca- 
tions, to  a  certain  extent,  at  least,  must  have  been  all  made  before 
the  first  entry  was  made ;  and  no  argument,  as  it  seems  to  me, 
can  be  drawn  from  their  position  on  the  entry  book  as  to 
•  the  time  of  the  purchase  of  the  location  by  the  enterer.  [279] 
It  was  therefore  a  matter  of  course  for  Mark  Robertson, 
who  was  there  for  the  purpose  of  selling  locations,  to  do  so,  as  he 
could  find  a  purchaser ;  and  no  inference  can  be  drawn  from  the 
nature  of  the  business  but  this  one,  that  the  sales  were  made  at 
some  time  or  other  before  the  opening  of  the  ofiice,  and  before  the 
entries  were  made.  The  other  part  of  the  deposition  on  which  reli- 
ance is  placed  is  the  following  question  by  the  defendant,  and  the 
answer  thereto :  Do  you  not  think  the  statement  made  to  me  by 
the  said  Mark  Robertson,  respecting  the  quality  of  said  lands,  was 
not  sufficient  to  cause  me  to  believe  they  were  first-rate  lands? 
Now  these  statements  in  this  question  and  answer  evidently  refer 
to  the  conversation  between  the  deponent  and  Mark  Robertson 
above  alluded  to,  upon  the  deponent's  own  purchase,  stated  in  the 
first  part  of  the  deposition,  and  to  no  other  statement,  and  alter  not 
in  any  manner  the  import  of  the  said  conversation,  which  has  al- 
ready been  observed  upon.  The  answer  to  the  question,  it  is  true, 
contains  the  opinion  of  the  deponent,  but  that  has  no  bearing  on  the 
ground  of  defense  it  is  introduced  to  support.  It  is  to  be  remarked, 
however,  that  the  answer  to  the  question  corrects  and  negatives  one 
part  of  the  question,  that  part  which  implies  the  statement  is  made 
to  Holland.  For  the  answer  says.  Statements  by  said  Mark  respect- 
ing, &c.,  &c.,  omitting  the  designating  words  **  to  y<w,"  which  would 
have  been  responsive  to  the  question,  and  implies  the  statements 
were  made  to  the  deponent,  and  refers  to  the  former  conversation^ 
which  in  its  turn  explains  this  mode  of  expression,  and  justifies  the 
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correctness  of  the  exposition  now  given  to  it  From  this  vie?W  of 
Herndon's  deposition,  that  the  description  of  the  land  therein  men- 
tioned was  made  to  Herndon,  and  not  to  Holland,  upon  a  sale  of  a 

location  to  Herndon,  and  evidently  subsequent  to  the  sale 
[280]     to  Holland  of  his  locations  by  Mark  Robertson,  *  it  cannot 

be  said  that  he  was  induced  thereby  to  enter  into  the  con- 
tract respecting  them,  relying  upon  their  quality.  And  another 
circumstance  exists  in  this  case  which  has  weight  with  me,  and 
tends  to  prove  that  my  understanding  of  the  above  deposition  of 
Herndon  is  a  correct  one.  It  is  this  :  that  if  these  representations 
had  been  made,  and  such  as  are  charged,  and  before  the  purchase, 
how  are  we  to  account  for  the  manner  of  the  defendant's  afterwards 
proceeding  in  the  contract,  by  entering  into  the  bond  without  no- 
ticing them  therein.  Can  it  be  supposed  that  so  important  an  ingre- 
dient in  the  substance  of  a  contract  was  not  known  to  him  ?  We 
are  not  to  suppose  any  such  thing  ;  we  must  take  it  for  granted  that 
it  did  not  exist,  or  it  would  have  been  made  a  part  of  the  evidence 
of  the  contract,  or,  in  other  words,  be  inserted  in  the  bond  ;  and  it 
is  to  be  mentioned  that  it  is  nowhere  in  the  answer  expressly 
charged  that  these  representations  were  made  before  the  contract  or 
purchase  of  the  locations,  but  only  before  he  entered  into  the  bond. 
If  it  had  been  his  agreement  to  have  first-rate  land,  would  he  have 
entered  into  the  bond  without  this  stipulation  ?  What  could  have 
induced  him  to  do  so  ?  He  was  not  circumvented  by  any  artifice  ; 
he  was  not  surprised  by  any  accident ;  he  was  not  under  any  press- 
ure of  situation,  but  the  reverse.  He  had  got  the  locations,  and 
his  entries  attached  to  them,  on  the  books  in  the  office.  Mark  Rob- 
ertson might  be  said  to  be  in  his  power.  Added  to  all  this,  he  wrote 
the  bond  himself,  and  was  well  acquainted  with  the  legal  import  of 
the  instrument.  The  proof,  therefore,  not  supporting  this  ground 
of  defense,  it  must  fail. 

The  second  ground  of  defense  is,'  that  Mark  Robertson,  attend- 
ing at  Hillsborough  for  the  purpose  of  selling  locations,  is  to  be 
considered  in  the  same  light  as  if  he  had  got  the  warrants  to  lo- 
cate as  a  locator,  and  is  liable  for  a  faithful  discharge  of  his  duty  ; 

that  these  numbers  being  early  ones,  to  wit,  421,  442, 
[281]     *  ought  to  have  been  laid  on  better  land.     It  is  in  proof, 

that  at  that  date,  to  wit,  in  1788,  it  was  generally  believed 
that  all  the  land  on  Duck  River  was  land  of  the  first  quality,  that 
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being  covered  in  many  places  with  cane,  and  then  untrodden  by 
domestic  animals,  it  had  a  much  better  appearance  than  afterwards, 
when  it  had  been  inhabited  for  some  time.  It  was  further  proved, 
•  that  from  the  danger  justly  to  b^  apprehended  from  the  Indians, 
the  knowledge  of  these  lands  was  not  particular  and  precise  as  at 
an  after  period  when  danger  was  removed,  and  when  they  could  be 
explored  at  leisure  and  in  safety.  It  was  fiirther  proved,  that  going 
a  distance  of  20  miles  west,  down  the  river,  almost  every  tract 
would  be  better,  that  going  a  like  distance  east,  up  the  river,  every 
tract  would  be  worse ;  that  taking  the  land  upon  Duck  River 
from  head  to  foot,  it  was  an  average  tract ;  that  Fountain  Creek 
was  a  large  creek,  that  it  traversed  both  tracts  with  Silver  Creek, 
its  branch,  passing  through  the  northeast  comer  of  the  Gilbert 
tract,  aYid  entering  the  Holland  tract  near  the  southeast  corner, 
and  running  into  Fountain  Creek  near  the  centre  of  that  tract ; 
that  on  these  creeks  were  several  mill-seats,  and  also  one  on 
Duck  River  on  the  Holland  tract.  Taking  all  these  circumstances 
into  view,  I  cannot  say  that  the  locator  has  not  done  his  duty  in 
this  instance.  A  perfect  knowledge  of  the  country  at  that  day 
was  not  to  be  expected,  and  with  less  than  this  it  might  have  been 
supposed  that  Holland's  tracts  stood  as  good  a  chance  as  any  for 
good  land. 

A  third  ground  of  defense  is,  that  Mark  Robertson  did  not  su- 
perintend the  surveying  of  these  tracts  faithfully.  The  survey  of 
the  Holland  tract  began  275  poles  below  the  mouth  of  Fountain 
Creek,  on  the  river,  and  ran  south  30,  west  180  poles,  thence 
south  880  poles  thence  east,  820  poles,  thence  north  1,010  poles, 
crossing  Duck  River,  then  760  to  the  beginning.  If  the  second 
line  was  extended  north  from  the  second  comer,  it  would 
pass  the  beginning  60  poles  *  distant  at  a  point  due  west  [282] 
therefrom,  which  would  be  near  the  river,  so  that  the  sur- 
vey covers  within  a  few  acres  the  same  land  as  if  it  had  begun  one 
mile  below  the  mouth  of  Fountain  Creek.  The  Gilbert  tract  be- 
gins in  the  southwest  corner  of  the  Holland  tract,  and  runs  west 
74  poles,  but  measures  94  poles,  then  south  696  poles,  then  east 
1,220  poles,  crossing  Fountain  Creek  at  a  little  upwards  of  two 
miles  from  the  southwest  corner,  then  north  to  Holland's  line  696 
poles,  then  west  to  the  beginning,  crossing  Fountain  Creek  at  nearly 
three  miles  from  the  northeast  comer.     All  the  testimony  goes  to 
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show  that  the  Holland  tract  could  not  be  laid  to  greater  advantage 
than  it  has  been  done.  With  regard  to  the  Gilbert  tract,  there  are 
different  opinions :  some,  that  if  it  had  been  oblonged  up  the  creek 
to  Eindrick's  line,  it  would  have  been  better ;  others,  that  the  dif- 
ference, if  any,  would  have  been  little,  paying  due  respect  to  the 
calls  of  the  entry.  It  seems  to  me  that  the  weight  of  evidence 
supports  the  latter  position,  and  that  I  am  not  authorized  to  say 
that  the  surveying  of  this  tract  hath  not  been  faithfully  superin- 
tended. And  further,  this  conclusion  I  should  feel  myself  bound 
to  draw  from  the  testimony,  if  the  party  were  permitted  by  law 
to  direct  the  outline  of  the  survey  in  any  ratio  he  pleased  between 
a  square  and  an  oblong,  having  proper  regard  to  the  calls  of  the 
entry.  But  according  to  the  case  of  Eendricks  and  Dallum  in  this 
court,  if  the  party  by  his  entry  does  not  express  the  figurd  of  his 
survey,  and  the  entry  instructed  the  surveyor,  he  has  no  right 
afterwards  to  interfere  and  say.  Such  is  the  figure  I  wish  the  plat 
to  form.  If,  therefore,  the  plat  in  this  case  had  been  rather  disad- 
vantageously  placed,  yet  being  legal,  pursuing  the  calls  of  the  entry 
and  in  conformity  thereto,  the  defendant  could  not  avail  himself  of 
this  circumstance,  and  be  permitted  to  allege  against  a  legal  execu- 
tion of  a  survey,  an  unfaithful  execution  of  it.     Add  to  this,  he 

made  the  entries  himself  before  he  entered  into  the  bond, 
[283]     and  *  in  contemplation  of  law  was  bound  to  know  how 

they  would  be  surveyed.  The  next  point  made  by  the 
answer  is,  that  the  plaintiff's  claim  at  this  distance  of  time  came  too 
late  to  be  sustained  by  the  court ;  that  admitting  he  once  had  a 
right  to  come  into  this  court  for  a  specific  execution,  the  failing  for 
so  great  a  length  of  time  to  exert  this  right  precludes  him  from  the 
remedy  prayed  for,  and  leaves  him  to  his  redress  at  law,  if  any  he 
has.  The  facts  are,  that  at  the  time  these  entries  were  made,  Mark 
Robertson  was  a  citizen  of  this  place,  and  so  continued  till  his  death, 
and  also,  the  complainants  were,  at  the  death  of  said  Mark,  and  still 
are,  citizens  of  this  place  ;  the  defendant  was  at  the  date  of  these 
entries  a  citizen  of  the  State  of  I^orth  Carolina,  and  so  continued 
until  he  removed  to  this  State,  about  the  year  1807, 1808,  or  1809 ; 
that,  in  the  year  1792,  he  was  here  a  short  time  upon  business, 
when  application  was  made  to  him  for  a  specific  performance  of  the 
present  contract,  which  was  not  complied  with ;  that  afler  his  re- 
moval into  this  State  he  was  applied  to  in  like  manner,  and  even 
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pressed  upon  the  subject,  but  he  evaded  it ;  one  of  their  applica- 
tions was  made  bj  Judge  McNairy ;  the  defendant  resisted  by  al- 
leging he  could  not  be  compelled  beyond  the  penalty  of  his  bond. 
The  present  suit  was  brought  soon  after  the  defendant  was  vested 
with  the  legal  title  to  the  Gilbert  tract.  For  the  defendant,  on  this 
point,  wei*e  cited  and  relied  on,  2  Powell,  250 ;  Newland  224 ;  4  Dall. 
847 ;  Vem.  633.  The  principle  in  Powell  is,  that  where  one  party 
has  trifled  or  shown  a  backwardness  in  performing  his  part  of  the 
agreement,  or  has  lain  dormant  for  many  years,  equity  considers 
this  a  good  objection  to  a  specific  performance  in  favor  of  such  an 
one ;  especially  if  circumstances  are  altered  in  the  mean  time.  New- 
land,  nearly  the  same,  says,  that  where  the  plaintiff  hath  consumed 
considerable  time  in  unnecessary  delay,  the  court  will  not  consider 
him  entitled  to  a  specific  performance,  especially  where  a 
material  *  alteration  hath  taken  place  in  the  value  of  the  [284] 
property  which  is  the  subject  of  the  contract. 

My  opinion  is,  that  these  authorities  do  not  apply  to  the  present 
case.  It  does  not  appear  that  the  plaintiff  hath  shown  a  backward- 
ness, and  permitted  his  claim  to  lie  dormant  further  than  what,  by 
the  circumstances  of  this  case,  may  be  fairly  accounted  for.  The 
grants  issued  in  1788;  in  1792  the  defendant  came  into  this  State 
for  the  first  time  afterwards.  He  was  then  applied  to  for  a  specific 
execution.  Upon  his  removal  into  this  State,  he  was  applied  to  for 
the  same  purpose,  and  even  urged  upon  the  occasion ;  and  finally 
suit  was  brought  within  a  short  time  after  he  had  procured  a  legal 
title  to  the  Gilbert  tract  and  became  enabled  to  perform  his  con- 
tract specifically.  But  why  is  it  said  in  the  books,  that  time  raises 
an  objection  to  a  specific  performance  ?  Because,  say  they,  in  one 
class  of  cases,  it  is  evidence  of  a  waiver,  or  an  abandonment  of  the 
contract.  But  what  kind  of  cases  will  raise  this  presumption  and 
ftimish  a  justification  for  the  court  to  take  this  ground  ?  Surely 
not  this  kind,  where  the  plaintiff  has  paid  the  ftiU  consideration, 
hath  performed  all  on  his  side,  and  fully  entitled  himself  to  the 
benefit  of  an  execution  from  the  other.  It  would  be  an  extraordi- 
nary presumption,  this,  indeed,  and  such  as  no  case  introduced  war- 
rants. The  authorities,  when  looked  into,  show  this,  that  upon  a 
contract  for  the  purchase  of  an  estate  generally,  some  deposit  is 
made  by  the  vendee,  which  he  forfeits  if  he  flies  from  the  contract, 
or  if  the  vendor  flies,  the  vendee  takes  his  deposit  back  again  ;  but 


232  8  HAYWOOD.  [Nashville, 


ChildresB  v.  Holland. 


if  either  party  insist  upon  a  specific  execution,  then  time  is  taken 
into  view  as  an  evidence  of  a  waiver  by  the  party  applying  or  the 
plaintiff.  It  is  but  a  presumption  of  waiver,  however,  and  may  be 
rebutted  by  accounting  for  it,  by  assigning  sufficient  reasons  to 
justify  or  excuse  the  delay ;  as  a  correspondence  respecting  the  title, 
clearing  the  title,  and  taking  the  necessary  steps  for  this 
[285]  purpose  ;  and  in  such  cases,  *  if  the  plaintiff  hath  not  prac- 
ticed unnecessary  delay  in  making  out  his  title,  the  court 
will  not  refuse  him  a  specific  performance  because  he  afterwards 
suffers  a  period  of  time  to  elapse  before  he  files  his  bill,  which,  in 
case  it  had  passed  before  he  had  taken  steps  to  perfect  his  title, 
would  have  been  an  obstacle  to  such  relief.  Newland,  242,  247. 
But  this  appears  to  be  the  doctrine  only  in  those  cases  where  the 
claim  for  specific  execution  rests  upon  the  circumstances  of  contract 
only,  without  payment  of  the  consideration.  That  time  is  consid- 
ered as  evidence  of  abandonment.  Its  application  belongs  not  to 
such  a  case  as  the  one  under  consideration  ;  as  little  application  has 
that  class  of  cases  cited  where  time  joined  to  other  circumstances, 
without  reference  to  the  question  of  abandonment,  is  of  material 
consideration.  This  happens  where,  after  the  time  for  the  per- 
formance of  the  contract,  circumstances  happen  materially  affecting 
the  value  of  the  property  or  the  benefit  of  the  contract ;  as  in 
sales  of  reversions  or  remainders  ;  as  the  case  from  2d  Vernon  is  ; 
for  by  the  dropping  of  a  life,  the  value  may  be  particularly  aflected, 
and  besides,  these  contracts  are  induced  by  the  pressure  of  the  want 
of  ready  money.  And  were  the  plaintiff  permitted,  afler  lying  by, 
speculating  upon  events,  and  heightening  the  necessities  of  his 
vendor  by  delay,  to  claim  a  specific  execution,  it  would  operate  the 
greatest  injustice.  New.  244,  249.  But  these  principles  have  no 
reference  to  the  present  case.  The  present  and  past  value  of  these 
lands  has  no  relation  to  the  circumstances  of  the  parties.  The 
plaintiff  was  not  lying  by  from  the  accruing  of  his  right  to  the  in- 
troduction of  his  suit,  speculating  upon  events  ;  he  was  not  in  the 
interim  profiting  by  the  use  of  the  purchase  money,  and  calculating 
whether  it  would  be  most  advantageous  to  enforce  the  contract,  or 
to  abandon  it.  He  had  paid  the  purchase  money,  or  its  equivalent, 
performed  the  services  for  the  most  part  at  the  very  commence- 
ment of  the  business.  His  equitable  right  was  coeval  with 
[286]     *  the  defendant's  legal  right,  and  the  substance  of  the  con- 
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tract  was  the  land ;  and  better  or  worse,  advantageous  or  other- 
wise with  regard  to  the  penalty  of  the  bond,  he  was  compelled  to 
take  it;  and  the  defendant  had  a  right  to  enforce  it,  even  after 
judgment  at  law,  if  the  plaintiff  had  so  proceeded,  by  a  decree  of 
this  court,  which  must  have  viewed  the  same  as  the  essence  of  the 
contract,  and  the  penalty  as  the  security  only  of  the  party  for  a 
performance.  I  cannot  therefore  see,  upon  the  authorities  cited, 
and  the  principles  contained  in  them,  that  the  complainants  are 
-precluded  upon  this  ground  of  defense  from  the  assistance  of  this 
court  as  prayed  by  their  bill.  The  next  ground  of  defense  is  not 
founded  on  the  answer,  but  raised  by  the  counsel  upon  the  face  of 
the  grant  to  the  Gilbert  tract.  The  fourth  line  of  that  tract,  pro- 
ceeding from  the  southeast  comer,  calls  to  run  north  696  poles  to 
Holland's  line.  This  course  and  distance  forms  a  line  at  right 
angles  with  the  southern  boundary  line,  and  of  equal  length  with 
the  western  boundary  line.  But  by  distinguishing  the  course  and 
running  from  the  southeast  comer  to  Holland's  line,  it  would  form 
an  acute  angle  with  the  southern  boundary  line,  and  would  strike 
Holland's  line  at  a  point  320  poles  west  from  the  termination  of  the 
line  run  north,  making  a  difference  in  the  quantity  of  679  acres. 
The  plat  annexed  to  the  grant  exhibits  the  said  north  line,  and, 
from  its  termination,  a  line  due  west  to  the  beginning,  which  line 
reaches  Holland's  tract  at  820  poles,  and  thence  west  to  the  begin- 
ning is  the  common  line  of  both  tracts.  Upon  these  facts  it  is  con- 
tended by  the  defendant's  counsel  that  the  grant  does  not  cover 
the  land  contained  in  the  survey,  and  that  therefore  that  part  of  the 
condition  of  the  bond  is  not  complied  with  which  stipulates  that 
Holland  and  Gilbert  should  obtain  indefeasible  titles  to  the  land. 
To  this  it  was  answered  by  the  plaintiff's  counsel,  that  the  case  in 
the  Supreme  Court  of  the  United  States,  upon  a  question 
respecting  lands  in  Sequatchie  valley,  governed  *  this  case.  [287] 
It  was  said  it  was  there  decided  that  the  plat  appended  to 
the  grant  controlled  the  call  of  the  grant.  The  existence  of  this 
case  does  not  seem  to  be  questioned,  but  its  authority,  as  binding  in 
this  court.  It  is  true  its  authority  is  not  conclusive,  but  I  must 
see  my  way  very  clearly  in  the  opposition  tp  decide  contrary  to  such 
a  very  respectable  opinion.  Independent  of  this  ground,  can  it  be 
said  really  that  substituted  titles  have  not  been  made  to  Holland 
and  Gilbert  on  these  entries  ?    There  is  at  most  an  informality,  but 
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I  cannot  see  how  this  could  be  taken  advantage  of  by  any  person 
to  the  prejudice  of  the  defendant,  without  the  greatest  and  most 
willful  negligence.  The  act  of  1801,  ch.  101,  makes  the  defendant's 
deed,  if  according  to  the  calls  of  the  grant,  evidence,  notwith- 
standing, of  the  sale  and  transfer  to  him  of  the  land  intended  to  be 
granted,  and  authorizes  him  at  any  period  to  have  the  correction 
of  the  grant  made.  I  should  hesitate  much  if  this  cause  turned 
upon  this  point,  before  I  could  be  led  to  say  that,  under  these  cir- 
cumstances, the  title  is  not  substantially  indefeasible.  The  meaning 
of  the  clause  in  the  condition  by  the  parties,  as  it  seems  to  me,  was 
to  secure  against  conflicting  older  claims,  and  thus  the  defendant 
has  viewed  it,  for  he  makes  no  point  of  defense  of  this  by  his  an- 
swer. The  objection  amounts  to  this  ;  the  word  opposite  is  left  out 
by  mistake  ;  for  supply  this  word,  and  it  is  formally  correct,  and 
would  then  read  thus.  North  696  poles,  opposite  the  Holland  line. 

Decree  for  the  plaint'^. 

See,  as  to  the  duly  of  locators,  HaU  v.  Ross,  S  Hay.  200.  As  to  lapse  of  time 
in  bills  for  specific  performance^  Buchanan  v.  Brown,  Cooke,  187;  Smith  y.  Christ" 
Tnas,  7  Yer.  576;  Cocke  y.  Evans,  9  Yer.  287.  As  to  plats  and  certificates  as 
evidence,  Roberts  v.  Cunningham,  Mar.  &  Yer.  78 ;  Bell  y.  Hickman,  6  Hum. 
898;  Dallum  V,  Breckenridge,  Cooke,  152;  Patton  y.  Carothers,  Cooke,  148; 
Mitchell  y.  Churchman,  4  Hum.  218;  Polk  y.  Hill,  2  Tenn.  158;  TaU  y.  Oray^ 
1  Swan,  78.  See  King's  Digest,  1751,  2878,  2912-23,  2925  et  seq.,  6001,  7925, 
7927. 


[288]    *  James  Clinton's  Lessee  v.  Reubin  McClaein. 

[^Land  Law.  —  Ejectment,  —  Entries.  —  Evidence.  —  Survef/or*s  Duty.  — 

AsstgneesJ] 

Per  Curiam.  This  was  an  action  of  ejectment  tried  at  March 
teim,  1815,  of  the  Circuit  Court  of  Bedford  County.  And  it  ap- 
peared from  the  record  that  Dorcas  Merchant,  by  virtue  of  an  ac- 
tual settlement  on  the  12th  day  of  September,  1807,  was  entitled 
to  an  occupant  claim  of  300  acres  ;  that  on  the  18th  of  March,  1808, 
a  survey  of  this  pccupant  claim  was  made  for  800  acres,  and  on  the 
12th  of  September,  181  u,  an  entry  was  made  in  her  name,  and  a 
grant  issued  thereon  to  James  Clinton.  It  appeared  also,  that  on 
the  12th  of  September,  1809,  Reubin  McClarin  entered  100  acres. 
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not  an  occupanl:  right,  by  special  entry,  and  obtained  a  grant  thereon 
dated  the  17th  day  of  Jnne,  1812  ;  that  the  land  contained  in  this 
last  grant  to  McClarin  is  covered  by  and  incladed  within  the  bounds 
of  the  former  grant  to  Clinton.  It  also  appeared  that  Dorcas  Mer- 
chant and  her  husband,  Richard  Venable,  on  the  26th  of  December, 
1809,  assigned  the  whole  of  the  interest  to  this  occupanlf  claim  to 
John  Merchant,  and  on  the  16th  of  December,  1809,  John  Mer- 
chant assigned  to  James  Clinton  135  acres  of  it  by  metes  and 
bounds,  and  on  the  17th  of  February,  1810,  he  assigned  100, 
another  part  thereof,  to  Reubin  McClarin.  Upon  the  trial  of  this 
cause  it  appears  by  two  bills  of  exceptions,  signed  and  made  part  of 
the  record,  that  the  plaintiff  has  read  in  evidence  his  grant  for  the 
land  in  controversy,  dated  the  15th  of  December^  1810,  and  the 
entry  on  which  it  was  founded,  dated  12th  of  December,  1810,  and 
proved  the  defendant  in  possession  within  the  bounds  of  his  grant. 
The  defendant  having  read  his  grant  covering  the  land  in 
controversy,  *  dated  the  17th  of  June,  1812,  and  his  entry  [289] 
on  which  it  was  founded,  dated  the  12th  of  September,  1809, 
and  was  special,  he,  the  plaintiff,  then  offered  to  read  in  evidence 
the  survey  made  by  and  in  the  name  of  Dorcas  Merchant  to  include 
her  occupant  claim,  for  the  purpose  of  making  his  title  relate  back  to 
the  date  of  the  survey,  which  was  objected  to  by  the  defendant's 
counsel,  but  was  overruled  by  the  court,  w^ho  permitted  it  to  be  re- 
ceived as  evidence  of  title  for  the  purpose  above  mentioned.  The 
defendant  then  offered  in  evidence  the  assignment  of  Dorcas  Mer- 
chant and  her  husband,  Richard  Venable,  to  John  Merchant,  to  him- 
self for  100  acres,  and  offered  to  prove  that  the  assignment  included 
the  land  covered  by  his  grant,  to  which  the  plaintiff's  counsel  ob- 
jected, but  the  court  permitted  them  to  be  received  in  evidence. 
The  plaintiff's  counsel  next  moved  the  court  to  charge  the  jury,  first, 
that  the  plaintiff's  grant  must  relate  to  the  occupant  survey  and  give 
title  to  the  plaintiff  from  the  18th  of  March,  1808,  being  the  date 
thereof;  secondly,  that  neither  the  plaintiff 's  grant  or  defendant's 
grant  could  be  connected  with  said  assignments ;  thirdly,  that  none 
of  the  said  assignments  ought  to  have  any  effect  in  this  case; 
fourthly,  the  plaintiff's  grant  could  not  be  deemed  void,  because  he 
had  not  proved  the  occupant's  claim  assigned  to  him.  The  court  in 
his  charge  to  the  jury  stated  that  the  plaintiff  had  produced  a  grant 
for  300  acres  of  land  prior  in  date  to  that  of  the  defendant,  and  the 
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defendant  had  proved  an  entry  of  older  date  than  the  plaintiff's 
grant,  which  was  admitted  to  be  special  for  the  same  land  covered 
by  his  grant  for  100  acres,  and  that  he  was  in  possession  of  no  other 
land  within  the  bounds  of  the  plaintiff *s  grant  than  was  included 
in  his  own  grant  and  entry ;  that  the  defendant's  grant  (;oupled 
with  his  entry  so  made  prior  to  the  date  of  the  grant  to  the  plain- 
tiff, would,  by  the  general  law,  give  him  a  good  title.  The  plain- 
tiff, however,  claims  a  right  to  avail  himself  of  a  special 
[290]  *  privilege  allowed  by  law  to  occupants,  and  has  produced 
a  survey  made  for  Dorcas  Merchant  as  an  occupant,  on  the 
18th  of  March,  1808,  pribr  to  the  entry  of  the  defendant.  That 
he,  the  judge,  was  very  doubtful  whether  a  survey  made  on  an  oc- 
cupant claim  could  be  given  in  evidence  in  a  court  of  law,  but  as  on 
argument  it  has  been  admitted  by  the  court,  the  jury,  on  the  pres- 
ent trial,  ought  to  consider  it  as  having  been  properly  admitted ; 
that  the  survey,  as  connected  with  the  grant,  would,  as  against  the 
defendant,  be  considered  as  presumptive  evidence  of  a  good  title, 
not  only  from  the  date  of  the  survey,  but  from  the  date  of  the  law 
giving  a  preference  to  occupants,  but  that  this  presumption  might 
be  destroyed  or  defeated  by  contrary  proof.  This  led  to  an  inquiry 
into  the  right  of  occupancy,  which  must  necessarily  be  by  oral  or 
written  testimony  not  of  record.  It  is  admitted  that  Dorcas  Mer- 
chant was  seated  on  the  land  included  in  the  plaintiff's  grant,  on 
the  12th  of  September,  1807,  and  had  an  occupant  claim  to  300 
acres.  This  personal  right  or  privilege  may  by  law  be  transferred. 
The  judge  further  stated  that  the  principal  point  to  be  determined 
by  the  jury  from  the  evidence  was,  whether  the  occupant  right  of 
Dorcas  Merchant  to  the  100  acres  in  dispute  was  vested  in  the 
plaintiff  or  not.  If  they  found  from  the  evidence  it  was  vested  in 
the  plaintiff,  then  his  title  to  this  land  would  be  the  best,  and  ought  to 
prevail  in  this  suit.  If,  on  the  contrary,  they  found  from  the  evi- 
dence that  the  occupant  right  was  vested  in  the  defendant,  the 
plaintiff  ought  not  to  recover,  or  turn  him  out  of  possession  ;  that  if 
any  person  make  a  special  entry  for  land  to  which  another  is  enti- 
tled by  the  law  giving  a  preference  to  occupants,  before  the  time 
allowed  to  occupants  to  survey  or  apply  their  warrants  has  expired, 
and  such  enterer  should  purchase  the  claim  of  the  occupant,  it  is 
not  necessary  for  him  to  procure  his  grant  as  an  occupant 
[291]     claim,  but  having  by  his  purchase  *  extinguished  the  occu- 
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pant  claim,  he  maj  go  on  and  obtain  a  gi-ant  on  his  entry,  and 
his  title  will  be  as  good  as  if  no  occupant  claim  had  ever  existed. 
And  the  judge,  except  so  far  as  before  stated,  did  not  state  to  the 
jury  that  said  assignment  ought  not  to  have  any  effect  in  this  case  ; 
and  he  did  not  state  to  them  that  said  assignment  could  not  be  con- 
nected with  either  of  said  grants  ;  and  he  did  not  state  to  the  jury 
that  the  grant  of  the  plaintiff  could  not  be  deemed  void,  merely  be- 
cause the  plaintiff  had  not  proved  on  this  trial  an  assignment  of  the 
occupancy  to  him  before  the  emanation  of  said  grant.  And  the 
plaintiff,  by  his  counsel,  excepts  to  the  admission  of  said  assignments 
in  evidence,  and  to  the  opinion  of  the  court  as  above  stated.  Upon 
this  record  several  questions  are  presented  for  the  opinion  of  the 
court;  one  is,  whether  the  plaintiff,  upon  his  grant  and  entry,  is  en- 
titled to  prevail  against  the  defendant's  grant  and  entry.  The  entry 
of  the  plaintiff,  made  the  12th  of  December,  1810,  shows  it  is  upon 
an  occupant  claim  for  300  acres.  The  act  of  1807  gives  the  right 
of  preference  to  an  actual  settler,  and  in  possession  on  the  12th  of 
September,  1807,  for  the  space  of  two  years  from  and  after  the  pas- 
sage of  the  act.  And  by  the  act  of  April,  1809,  the  term  of  secur- 
ing occupant  claims  is  extended,  and  two  years  from  the  third  day 
of  December,  1809,  is  allowed  to  obtain  grants  for  such  lands  as 
may  have  been  surveyed  and  returned  to  the  surveyor's  office, 
under  the  authority  of  any  former  law.  The  plaintiff's  grant  issued 
on  the  13th  of  December,  1810,  on  this  entry  recognizing  it  as  an 
occupant  claim.  Upon  the  face  of  this  entry  and  grant  a  complete 
title  is  exhibited,  and  must  authorize  the  plaintiff  to  recover  if  the 
defendant  does  not  show  a  better.  What  title  does  he  show  ?  A 
common  entry  dated  the  12th  of  September,  1809,  and  a  grant 
thereon  on  the  17th  of  June,  1812.  In  common  cases  this  latter 
title  would  prevail  by  the  decisions  of  this  court,  that  is,  if 
the  plaintiff's  claim  was  on  a  *  common  warrant,  unat-  [292 j 
tached  to  an  occupant  claim,  but  being  so  attached,  the  acts 
of  1807  and  1809  give  it  a  preference  for  a  certain  time  to  all  other 
claims.  And  within  this  time  the  plaintiff  hath  obtained  his  grant, 
and  claims  the  benefit  of  the  law.  Hence  another  question  arises : 
how  ought  this  occupant  claim  to  appear  by  proof?  By  parol 
evidence  given  in  the  cause  ?  Or  doth  the  entry  and  grant  suffi- 
ciently show  this  ?  It  is  admitted  on  the  record  that  Dorcas  Mer- 
chant was  an  actual  settler  and  in  possession  pursuant  to  the  requisi- 
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tions  of  the  act  of  1807.  But  I  am  of  opinion  that  the  entry  and 
grant  are  sufficient  evidence  of  this,  and  that  after  a  grant  hath 
issued  on  an  occupant  claim,  it  must  be  deemed  and  taken  to  have 
properly  issued,  and  that  the  officers  of  the  government  intrusted  by 
the  law  to  make  out  the  different  parts  of  the  title,  would  not  have 
done  so  unless  it  had  been  correct  conduct  to  do  so.  By  the  act  of 
1807',  the  surveyor  is  directed  upon  application  to  survey  the  occu- 
pant claim.  It  must  be  presumed  that  he  was  made  satisfied  with 
the  justness  or  correctness  of  the  claim  before  he  proceeded  to  make 
the  survey.  The  law  has  not  pointed  out  any  mode  by  which  the 
justice  or  correctness  of  the  claim,  previous  to  the  application  of  the 
party  to  the  surveyor  to  make  the  survey,  shall  be  ascertained ;  it 
therefore  follows,  as  he  is  directed  to  do  the  first  act  upon  the  claim, 
he  must  be  the  judge  of  the  correctness  of  the  claim.  For  it  never 
could  be  supposed  tliat  the  Legislature  intended  their  surveyor  to 
make  occupant  surveys,  merely  upon  request  of  a  party  alleging  a 
right  thereto,  without  the  power  of  their  officer  to  examine,  and  in 
the  exercise  of  that  power  to  control  improper  applications.  This 
power  of  this  officer  is  further  illustrated  by  the  act  in  the  same 
section  pointing  out  his  duty  upon  making  the  entries  on  these 
claims.    He  is  directed  upon  the  party's  procuring  a  good  and  valid 

warrant  and  delivering  the  same  to  him,  to  enter  the  said 
[298]     warrant,  *  &c.    Who  is  to  judge  of  the  goodness  or  validity 

of  the  warrant  ?  Not  the  party,  surely,  more  than  in  the 
case  of  the  claim,  but  the  surveyor.  No  particular  person  or  mode 
being  pointed  out  to  ascertain  this,  it  follows,  of  course,  it  must  be 
done  by  the  person  who  is  directed  to  act  upon  it ;  that  is,  the  sur- 
veyor. It  surely  never  could  be  intended  to  be  a  question  for  the 
judiciary  after  the  grant  issued,  to  examine  into  the  consideration 
thereof  and  determine  the  fact  of  settlement,  the  very  first  com- 
mencement of  the  business,  arid  what  very  opportunely  and  prop- 
erly could  be  done  by  the  surveyor,  the  officer  of  the  government, 
who  is  qualified  to  be  a  competent  judge,  and  whose  opinion  and  act 
should  be  conclusive  thereon. 

Again,  what  differs  the  case  of  an  entry  and  grant  upon  an  occu- 
pant claim,  from  an  entry  and  grant  upon  a  preemption  guard 
right  or  military  warrant?  when  these  claims  conflict  with  each 
other,  it  is  settled  you  cannot  deduce  your  title  by  going  further 
back  than  the  entry.     When  the  legal  title  is  completed  by  entry 
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and  grant  thereupon,  according  to  the  forms  of  law,  all  circum- 
stances anterior  in  point  of  time  are  presumed  which  the  law 
required  to  exist,  to  authorize  the  making  of  the  entry,  and  emana- 
tion of  the  grant  thereupon.  In  the  case  of  preemption  after 
entry,  the  having  settled  and  made  an  improvement  within  the 
military  reservation  previous  to  the  1st  of  June,  1780,  which  gives 
the  right  of  preemption,  is  not  inquirable  into.  So,  after  entry 
upon  a  guard  right,  the  service  performed  by  the  party,  upon  a 
conflicting  claim,  cannot  be  denied  and  averred  against,  neither  is 
he  bound  to  prove  them.  In  like  manner,  after  an  entry  upon  a 
military  claim,  everything  necessary  to  support  the  right  is  consid- 
ered to  be  established;  that  the  party  was  a  soldier  regularly 
enlisted ;  that  he  performed  the  duty  of  his  station,  and  was  regu- 
larly discharged ;  and  it  is  expedient  it  should  be  so ;  the  nature  of 
human  affairs  requires  it.  There  must  be  a  stopping-place 
for  inquiry ;  *  a  point  beyond  which  proof  cannot  go,  oth-  [294] 
erwise  the  object  of  legal  investigation  would  be  defeated, 
and  men's  rights  be  lost  in  infinity  of  circumstances.  For  example, 
suppose  upon  a  question  between  two  military  claims,  it  were  com- 
petent to  go  beyond  the  entry  and  contest  the  fact  of  service,  the 
quantum  of  service,  the  regularity  of  the  discharge,  or  any  of  those 
essential  particulars,  the  aggregate  of  which  constitute  the  claim. 
Now,  at  the  distance  of  34  years,  at  the  least,  after  these  things 
took  place,  how  difHcult,  how  vexatious,  or  rather,  how  impossible 
would  it  be  to  produce  anything  like  satisfactory  proof  in  one  case 
amongst  many.  It  could  not  be  done,  llence  the  law,  by  the 
decisions  of  our  courts,  adapting  itself  to  the  state  of  society  and 
the  circumstances  of  the  country,  has  deemed  it  expedient  to  fore- 
close all  inquiry  and  investigation  at  law  beyond  the  entry.  And 
does  not  the  same  reasoning  apply  to  occupant  claims,  and  in  them 
to  the  exclusion  of  all  circumstances  previous  to  the  entry  ?  In  my 
opinion  it  does.*  The  similarity  between  settlement  rights  of  pre- 
emption, given  by  the  act  of  1782,  ch.  3,  §  7,  and  the  occupant 
right  of  actual  settlement,  given  by  the  act  of  1807,  ch.  2,  §  86,  is 
so  great  that  the  difference  is  not  distinguished,  except  that  the  one 
is  the  more  recent  than  the  other.  I  cannot  therefore  see  any 
reason  why  the  rule  of  decision  in  both  should  not  be  the  same.  It 
is  therefore  the  opinion  of  this  court  that  the  entry  and  grant  of  the 
plaintiff,  appearing  on  the  face  of  them  to  be  for  an  occupant  claim. 
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must  be  deemed  and  taken  to  be  such,  and  to  have  relation  to  the 
commencement  of  the  right  on  the  12th  of  September,  1807,  and 
to  have  the  preference  to  all  conflicting  claims  upon  common  war- 
rants from  that  time.  But  it  is  argued  by  the  defendant  in  error, 
that  in  fact  he  is  an  assignee  of  a  part  of  the  occupant  claim  of 
Dorcas  Merchant,  to  wit,  to  the  amount  of  100  acres,  which  is 

included  within  and  covered  by  his  grant.  And  although 
[296]     his  entry  and  grant  do  not 'show  *  this,  being  founded  upon 

a  common  warrant ;  and  although  the  assignment  is  only 
an  act  in  pais^  yet  it  extinguishes  the  right  of  the  occupant  claim 
pro  ianto ;  and  this  it  is  competent  for  the  defendant  to  show  in 
ejectment.  To  ascertain  whether  this  argument  be  correct,  it  will 
be  necessary  to  examine  how  far  and  for  what  purposes  the  law 
takes  notice  of  assignees  of  occupant  claims.  By  the  act  of  1806, 
ch.  3,  §  2,  the  settler  or  his  assignee  has  given  to  him  a  preference 
of  entry,  upon  complying  wit^h  certain  conditions.  Where  the  as- 
signee of  the  occupant  is  so  far  taken  notice  of  as  to  be  entitled  to 
have  an  entry  made  in  his  own  name  and  upon  a  proper  case,  the 
court  must  so  far  regard  him  as  an  assignee  and  respect  his  rights. 
As  upon  a  caveat^  which  was  done  at  Carthage,  last  term,  in  the 
case  of  Morris  and  Gilliam.  But  under  this  act,  after  the  entry, 
he  ceases  to  appear  as  an  assignee  of  the  occupant  claim.  The 
entry  settles  and  disposes  of  all  the  intermediate  questions,  whether 
adjudicated  upon  by  the  common  officer  for  this  purpose,  to  wit,  the 
surveyor,  or  by  another  tribunal  upon  a  caveat  In  either  case,  the 
entry  under  the  act  —  f  speak  of  it  after  adjudication,  for  before  it  is 
not  a  complete  act  —  fixes  the  right  of  the  occupant  claim,  and  rests 
upon  the  same  foundation  of  all  other  entries,  being  the  first  step  of 
the  title  noticed  in  a  court  of  law.  The  next  act  noticing  occupant 
claims  is  1807,  ch.  2,  §  36,  which  gives  to  the  person  having  an 
actual  settlement,  and  seated  himself  on  vacant  land,  and  been  in 
possession  thereof  on  the  12th  of  September,  1807,  a  preference  for 
two  years,  &c.,  to  include  his  improvement.  The  act  goes  on  and 
prescribes  several  regulations,  and  amongst  others,  that  upon  the 
occupants  delivering  to  the  surveyor  a  good  and  valid  warrant,  it 
shall  be  his  duty  to  enter  in  his  book  the  warrant  to  be  applied  to 
the  survey,  and  then  to  deliver  to  the  party  the  plat  and  certificate 

of  survey  and  the  warrant  applied  thereto,  &c.,  taking  no 
[296]     notice  of  an  assignee  before  *  entry,  as  in  the  other  act. 
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In  §  45  of  the  act,  an  assignee,  not  of  any  particalar  kind  of 
claim,  is  brought  into  view  as  an  assignee  of  the  plat  and  cer* 
tificate  of  survey,  forbidding  the  transfer  of  an  entry  on  the  sur- 
veyor's entry  book,  and  directing  in  all  cases  the  surveyor  to  make 
the  survey  in  the  name  of  the  party  or  his  legal  representatives,  for 
whom  the  entry  was  made.  It  then  directs  the  register  to  issue  a 
grant  to  the  assignee  of  the  plat  and  certificate  of  survey,  if  the 
assignment  is  on  the  plat  and  certificate,  and  proved  in  open  court 
of  the  county  where  the  land  lies,  by  two  credible  witnesses,  or  the 
acknowledgment  of  the  party  making  the  assignment,  with  the 
clerk's  certificate  of  such  probate  Or  acknowledgment.  By  this 
act  the  assignee  of  an  occupant  claim  is  put  on  the  same  footing 
with  the  assignees  of  all  other  claims.  It  prescribes  the  manner 
and  form  of  his  becoming  assignee,  and  the  subject  of  the  assign- 
ment, to  enable  the  assignee  to  obtain  a  grant  in  his  own  name. 
Taking  both  these  acts  into  view,  either  under  one  or  under  the 
other  the  division  of  an  occupant  claim,  while  in  transitu  from  its 
first  commencement  by  settlement  to  the  completion  of  the  title  by 
grants  is  not  contemplated.  Under  the  first  act,,  whether  the  claim 
is  in  the  occupant  himself,  or  in  his  assignee,  its  integrity  is  preserved 
to  the  entry.  Under  the  second  act,  the  entry  is  not  assignable,  and 
the  transfer  of  the  claim  is  by  an  assignment  of  the  plat  and  certifi- 
cate, which  is  an  entire  thing,  the  representative  of  the  entry,  and 
is  passed  to  the  register  as  his  authority  for  issuing  the  grant.  In 
none  of  these  different  stages  is  a  transfer  of  part  to  an  assignee 
contemplated  or  permitted,  the  owner  retaining  the  residue,  no 
doubt  for  the  purpose  of  preserving  the  deduction  of  title  as  simple 
and  as  clear  as  possible,  but  also  to  prevent  that  confusion,  obscurity, 
and  perplexity  which  would  inevitably  result  from  the  division  of 
claims  at  pleasure,  before  they  had  passed  through  the 
ofiices  entire  to  a  grant.  It  *  follows,  from  this  view  of  the  [297] 
act  of  Assembly,  that  the  assignment  to  the  defendant  Reu- 
bin  McClarin,  on  the  17th  of  February,  1810,  by  John  Merchant, 
assignee  of  Richard  Venable  and  his  wife  Dorcas,  the  occupant  of 
100  acres,  part  of  her  occupant  claim,  as  exhibited  in  the  record,  is 
not  such  an  assignment  as  forms  a  part  of  a  legal  title  to  an  occu- 
pant claim ;  that  a  court  of  law  cannot  notice  it  in  this  light ;  and 
that  it  ought  not  to  have  been  admitted  as  evidence  for  the  de- 
fendant on  the  trial  below  in  this  cause.     It  is  not  necessary,  in 

16 
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this  place,  to  notice  whether  any,  and  if  any,  what  equity  the 
defendant  has  by  this  assignment  against  the  lessor  of  the  plain- 
tiff, who,  by  an  exhibit  on  the  record,  appears  to  have  a  similar 
assignment  from  the  same  John  Merchant  for  135  acres,  part  of 
the  same  occupant  claim,  and  who,  as  it  is  stated  in  argument, 
without  further  interest,  procured  himself  to  be  made  the  assignee 
of  the  plat  and  certificate  of  the  occupant  claim,  thereby  enti- 
tling himself  to  a  grant  which  hath  issued ;  and  he  now  refuses 
to  convey  to  the  defendant  the  legal  title  to  the  100  acres  in 
the  exhibit  mentioned,  as  this  court,  on  the  law  side,  cannot 
take  it  into  consideration.  The  next  question  is,  whether  the 
occupant  survey  of  Dorcas  Merchant,  the  occupant,  was  admissi- 
ble in  this  cause  as  evidence  on  the  part  of  the  lessor  of  the 
plaintiff?  By  the  plaintiff  it  was  contended  that  it  was ;  that  a 
survey  of  an  occupant  differa  from  a  survey  on  other  claims ; 
that  in  other  claims  the  entry  precedes  the  survey,  and  is  notice 
of  the  appropriation,  but  that  in  occupant  claims,  by  the  act  of 
1807,  the  first  act  directed  to  be  done  is  a  survey ;  that  it  shall 
be  made  within  nine  months  after  passing  the  act;  that  a  plat 
and  certificate  shall  be  made  thereof  by  the  surveyor,  and  re- 
corded by  him  in  his  office,  and  upon  the  occupant  procuring  a 
warrant  and  delivering  the  same  to  the  surveyor,  he  shall  apply 

it  to  the  survey.  From  all  which  it  is  argued,  that  the 
[298]     Legislature   must   have   intended  *  the  survey  to  be  the 

inception  of  the  title ;  that  it  is  equivalent  to  entry  in 
other  cases  as  to  giving  notice  of  appropriation  ;  and  that  direct- 
ing it  to  be  recorded  is  strong  evidence  of  this  intent  in  the 
Legislature.  It  has  been  decided  in  our  courts,  that  in  unfold- 
ing a  legal  title  the  court  will  not  look  beyond  the  grant  and 
entry  in  common  cases  to  show  an  appropriation ;  and  we  do 
not  feel  disposed  to  infringe  upon  that  rule  in  the  present  case. 
This  decision  will  not  interfere  with  the  case  of  Thompson  and 
Norwood,  in  the  federal  Circuit  Court,  when  the  court  inclined 
to  the  opinion  that  between  two  occupants  the  survey  may  be 
substituted  for  the  entry  in  exhibiting  title ;  for  the  present  case 
is  between  an  occupant  and  a  claimant  under  a  common  right.  It 
is  however  to  be  observed,  that  in  the  admission  of  a  survey  as  evi- 
dence of  appropriation,  and  in  the  case  of  a  difference  between  it 
and  the  entry,  this  consequence  will  follow,  either  that  the  entry 
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will  be  controlled  by  the  survey,  and  be  shaped  according  to  its 
contents,  which  will  change  its  nature  as  heretofore  considered  by 
our  courts,  or  the  survey  will  be  made  to  hang  out  false  colors  and 
give  incorrect  or  delusive  information  ;  on  the  present  occasion  we 
steer  clear  of  this  dilemma,  and  say  the  survey  shall  not  be  admitted 
as  evidence. 

Another  question  made  by  the  record  in  this  cause  is,  whether 
the  plaintiff's  grant  could  be  deemed  void  merely  because  he  had 
not  on  the  trial  proved  an  assignment  of  the  occupant  claim  to 
himself,  before  the  emanation  of  the  grant  ?  To  this  it  is  an- 
swered that  the  grant,  for  want  of  proof  of  such  assignment,  is  not 
void.  Such  proof  is  not  only  unnecessary,  but  improper.  The 
grant  in  this  cause,  by  the  act  of  issuing,  is  evidence  of  its  having 
issued  properly,  it  appearing  upon  the  face  of  it  that  the  officers  of 
the  government  received  authority  in  such  a  case,  and  were  within 
their  duty.  That  its  issuing  to  a  different  person  from  the 
occupant  or  owner  of  the  entry,  and  this  *  appears  from  the  [299] 
&ce  of  the  entry,  that  the  grantee  is  assignee  of  the  owners 
or  owner  of  the  entry.  The  act  of  1807,  ch.  2,  §  46,  above  no- 
ticed, directs  the  transfer  from  the  owner  of  the  entry  to  be  by  as- 
signment of  the  plat  and  certificate  of  survey,  evidenced  in  a  cer- 
tain manner  therein  prescribed,  which  being  complied  with,  the 
register  is  directed  to  issue  the  grant  in  the  name  of  the  assignee. 
This  proceeding  constitutes  the  register  the  judge  of  the  assign- 
ment, and,  of  course,  who  is  assignee,  and  having  performed  his 
duty  in  this  respect,  and  executed  his  office,  acted  as  the  officer  of 
the  government  authorized  and  appointed  for  this  purpose,  by  issu- 
ing the  grant.  The  grantee,  the  lessor  of  the  plaintiif,  is  the  legal 
assignee  of  the  occupant  claim  in  this  case,  and  the  grant  is  conclu- 
sive evidence  of  it  in  a  court  of  law. 

These  are  the  most  material  points  that  arise  upon  this  record, 
and  necessary  to  be  noticed  in  deciding  the  cause.  From  all  which 
it  follows,  that  the  verdict  and  judgment  in  this  case  be  set  aside, 
the  cause  remanded  to  Bedford  Circuit  Court,  and  a  new  trial  to 
be  had  there,  upon  which  the  occupant  survey  of  Dorcas  Merchant 
shall  not.  be  given  in  evidence  for  the  plaintiff,  nor  the  assignment 
in  the  exhibit  for  the  defendant. 

See,  as  to  evidence,  Donegan  v.  Taylor,  6  Hum.  501  ;  Trousdale  v.  Campbell, 
5  Uay.  101.  As  to  duty  of  surveyors,  Carson  v.  Gordon,  Cooke,  149  ;  Thompson 
V.  Norwood,  Cooke,  346.     See  King's  Digest,  5468,  8041,  8044,  8045. 


244  a  HAYWOOIX  [NashviUe, 

Roberts  v.- Busby. 


John  Roberts  and  Others  tr.  Busby  anb  Wife; 

[^Admini9iraiion.  —  Primary  Liability  of  Personalty,  —  Sci,  Feu  must 

name  Heirs,  —  Return  of  Service,'] 

Per  Curiam.  The  onlj  qnestion  arising  oat  of  the  record  and 
assignment  of  errors  in  this  eanse  is,  whether,  if  a  judgment  be 
recovered  against  an  administrator  npon  a  debt  of  the  in* 
[SOO]  testate's,  and  the  plea  of  plene  *  oAministravit  be  found  in 
favor  of  the  administrator,  and  two  %cire  facial  %  be  ran 
against  the  heirs  of  the  intestate  on  said  judgment  generally,  without 
naming  them  and  retnmed.  ni&i2,  can  execution  be  awarded  against 
the  heirs  on  said  judgment  so  as  to  aflect  their  right  to  property  de- 
scended to  them  from  their  ancestor?  For  the  plaintiff  in  error, it 
is  contended  that  a  scire faeia9  may  be  issued  against  persons  by  the 
general  description  of  heirs,  tenants,,  and  that  the  return  of  two 
nihils  would  amount  to  a  service ;  and  in  support  of  this  position 
the  case  in  2  Sand^  6,  is  relied  upon.  Upon  the  other  hand,  for 
the  defendants  in  error  it  is  contended  that  a  scire  facias  against 
heirs  without  naming  them  by  their  proper  names  is  void,  unless 
the  sheriff  returns  scire  feei^  and  names  the  heirs  in  his  return. 
That  the  return  of  two  nihUs  in  a  case  of  this  description  would 
not  amount  to  a  service ;  and  in  support  of  this  position,  Cooke's 
Rep.  860,  and  Tidd's  Pr.  .1087,  are  relied  upon. 

The  court  do  not  think  it  necessary  to  determine  upon  this  occa- 
sion what  the  practice  is  upon  this  subject,  as  relates  to  judgments 
obtained  against  the  ancestor,  or  recognizances  by  him  entered  into^ 
affecting  his  real  estate,  as  regulated  by  the  common  law,  as  this 
question  will  be  determined  upon  another  point.  However,  it  is 
worthy  of  remark  that  the  cases  as  cited  from  the  bar  are  not 
analogous  to  the  present.  In  those  cases  the  judgment  had  been 
obtained  against  the  ancestor,  and  recognizances,  which  are  judicial 
acts,  by  him  confessed,  both  of  which  were  liens  on  his  lands ;  and 
there  is  also  a  privity  between  the  heir  and  ancestor ;  whereas  a 
debt  of  the  ancestor  is  no  legal  lien  on  his  lands  ;  nor  is  there  any 
privity  in  law  between  the  administrator  and  the  heir.  These  cir- 
cumstances may  deserve  consideration  whenever  it  is  necessary  to 
determine  this  point. 
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The  coart  are  of  opinion  with  the  defendant's  counsel, 
that  this  queation  is  to  be  settled  by  the  act  of  *  1784,  ch.     [801] 
11.     This  act  is  in  derogation  of  the  common  law,  and  an 
abridgment  of  the  rights  of  heirs,  and  therefore  should  recrive  a 
strict  construction.    The  proceedings  against  heirs  as  pointed  out  bj 
this  act  is  entirely  a  creature  of  the  statute. 

By  the  first  section  it  is  provided,  ^  ihat  in  all  suits  of  law,  where 
4he  executors  or  administrators  of  any  deceased  person  shall  plead 
ftdly  administered,  no  assets,  or  not  snffioient  assets  to  satisfy  the 
plaintiff's  demand,  and  such  plea  shall  be  found  in  favor  of  die 
defendant,  the  plaintiff  may  proceed  to  ascertain  his  demand,  and 
sign  judgment ;  but  before  taking  out  execution  against  the  real 
estate  of  the  deceased  debt<M>,  a  writ  or  writs  of  9cire  facias  shall 
and  may  issue,  summoning  the  respective  heirs  and  devisees  of  such 
deceased  debtor,  for  the  purpose  of  showing  cause  why  execution 
should  not  issue  against  the  real  estate  for  the  amount  of  such 
judgment ;  and  if  judgment  shall  be  given  against  the  heirs  or  dev« 
isees,  or  any  of  them,  execution  shall  and  may  issue  against  the 
real  estate  of  such  deceased  debtor  in  the  hands  of  such  heirs  or 
devisees,  against  whom  judgment  shall  be  given  as  aforesaid."  The 
second  section  provides  that,  in  case  of  the  minority  of  the  heir  or 
heirs,  the  8ci.  fa.  shall  be  served  on  the  guardian,  if  he  has  one,  if 
not,  the  court  will  appoint  one  for  him,  for  the  purpose  of  defend- 
ing the  suit. 

The  third  section  prescribes  the  manner  of  executing  the  sci.fa,j 
aad  provides  that,  when  any  heir  or  heirs  live  without  the  limits 
of  the  State,  so  that  writs  of  «ci./a.  cannot  be  served  on  them,  and 
shall  have  no  guardians  on  which  the  same  can  be  executed,  it  shall 
be  the  duty  of  the  sheriff  to  retum  the  fact  to  be  so ;  and  another 
«ci.  fa.  shall  issue,  on  which  the  same  return  shall  be  made,  if  the 
parties  still  continue  to  reside  without  the  limits  of  the  State,  on 
which  second  retum,  and  likewise  on  every  second  retum  that  the 
party  or  parties  have  been  summoned,  and  no  appearance 
shall  be  made  on  such  *  summons,  judgment  shall  be  given  [802] 
against  the  real  estate  in  the  hands  of  such  heirs  or  dev- 
isees. It  is  evident  that  ike  Legislature,  in  extending  this  extraor- 
dinary remedy  in  favor  of  creditors,  have  required  of  them  an 
extraordinary  execution  or  service  of  the  writ  of  scire  facias.  They 
have  not  thought  proper,  after  grauting  to  the  creditor  the  scire 
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facias  against  the  heirs,  to  stop  and  leave  the  service  of  the  writ 
to  be  regulated  bj  the  common  rules  relative  to  writs  o(  scire  faeiM. 
Bat  thej  have  required,  and  properly  enough,  too,  more  to  be  done 
in  a  case  of  this  description.  The  whole  tenor  of  said  act  recog- 
nizes the  idea  of  personal  service  in  case  the  heirs  live  within  the 
State ;  and  the  only  individual  case  in  which  this  kind  of  service  is 
dispensed  with,  is  where  the  heir  lives  out  of  the  limits  of  the 
State ;  and  the  reason  assigned  by  the  act  for  recurring  to  the  mode 
of  service  here  pointed  out,  is  that  the  writs  of  scire  facias  cannot 
be  served  upon  them,  and  requiring  the  sheriff  to  return  the  truth 
of  such  non-residence  to  the  court,  whereupon  an  alias  scire  facias 
shall  issue,  which  shall  be  returned,  not  nihil^  but  in  the  same  way 
the  first  is  required  to  be  returned,  provided  the  heir  or  heirs  con- 
tinue to  reside  out  of  the  limits  of  the  State.  These  two  returns 
will  amount  to  a  service,  and  authorize  the  creditor  to  obtain  a 
judgment  against  said  heirs,  and  have  an  award  of  execution  against 
their  lands.  Except  for  this  provision,  the  act  would,  in  many 
cases,  have  been  rendered  inoperative.  For,  if  the  heirs  live  with- 
out the  limits  of  the  State,  there  could  be  no  personal  service  of  the 
process ;  but  in  all  cases  where  they  lived  within  the  State,  process 
might  run  against  them,  and  be  personally  served  upon  them.  And 
so  cautious  were  the  Legislature  in  rejecting  any  other  than  personal 
service,  that  they  require  to  be  notified  of  the  non-residence  of  the 
heirs,  by  the  return  of  the  sheriff  as  often  as  twice  before  this  kind 
of  proceeding  should  be  substituted  in  lieu  of  personal  ser- 
[808]  vice.  No  other  *  mode  of  service,  except  this  and  personal 
•  service,  is  recognized  by  the  act,  and  it  is  not  for  the  court 
to  extend  the  provisions  of  an  act  made  in  abridgment  of  the 
rights  of  heirs,  who  may  be  minors,  fiirther  than  the  Legislature 
have  done,  or  to  extend  the  construction  of  any  act  so  as  to  a£fect 
the  rights  of  others  without  notice. 

It  is  objected  by  the  counsel  for  the  plaintiffs  in  error,  that  the  act 
only  requires  the  sheriff  to  return  the  fact  of  non-residence  of  the 
heirs  when  that  fact  is  true ;  and  that  inasmuch  as  it  appears 
from  the  record  that  the  heirs  in  this  case  lived  in  the  county  of 
Sumner,  the  sheriff  of  Williamson  County,  in  whose  hands  the  sci. 
fa.  was  put,  could  make  no  other  return  than  nihU ;  that  he  could 
not  go  to  the  county  of  Sumner  to  serve  the  process ;  and  that 
where  the  heirs  live  in  the  State  and  no  process  is  served  person* 
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ally  upon  them,  the  act  has  made  no  provision  ;  and  according  to 
the  usual  practice  on  set.  fa,^8  the  return  of  two  nthiU  will  amount 
to  a  service.  Here  the  court  think  it  sufficient  to  remark,  that  as 
the  act  has  prescribed  the  mode  of  service  which  is  to  stand  in  the 
place  of  a  writ  at  common  law,  no  other  service  than  that  which  is 
thus  prescribed  is  admissible ;  and  we  do  not  think  it  correct  to  say, 
where  any  act  prescribes  the  mode  of  notice  in  a  new  case  different 
from  what  is  prescribed  by  the  common  law  of  notice,  that  the  com- 
mon law  mode  of  notice  may  be  resorted  to  also  for  the  purpose  ot 
carrying  into  operation  the  provisions  made  in  derogation  of  that 
common  law,  according  to  the  maxim,  expressio  uniu8  est  exclusio 
alterius. 

But  it  is  objected  that  if  this  construction  be  put  upon  the  act,  it 
will  put  it  in  the  power  of  heirs  to  defeat  their  creditors  of  their 
just  rights  by  concealing  their  names  and  place  of  residence.     If 
this  act  had  never  been  passed,  what  would  have  been  the  situation 
of  the  creditor  ?     He  must  have  found  the  heirs  or  some  of 
them,  before  he  could  have  affected  the  lands  *  of  the  an-     [804] 
cestor  descended  to  heirs.      Does  this  construction  then 
put  him  in  a  worse  situation  than  that  in  which  he  was  before  placed  ? 
It  in  many  cases  may  facilitate  the  recovery  of  his  debt,  but  it  is  no 
good  argument  that  because  the  act  has  not  provided  against  every 
possible  imaginary  case,  that  therefore  the  construction  is  wrong ;  or 
that  the  court  by  construction  must  provide  for  them  ;    moreover  a 
contrary  construction  might  be  productive  of  much  mischief,  as  the 
heir  is  certainly  interested  in  contesting  the  plea  of  plene  adminiS' 
travU  with  the  administrator,  which  might  be  joined  by  collusion  be- 
tween the  administrator  and  creditor,  and  might  also  be  entitled, 
under  the  laws  of  the  country,  to  defend  himself  and  his  property  de- 
scended under  the  statute  of  limitations  ;  whereas,  by  saying  that  the 
return  of  two  nihils  should  amount  to  a  service,  you  would  put  it  in 
the  power  of  the  creditor  or  supposed  creditor  and  administrator,  if 
they  were  disposed  to  do  so,  to  cheat  the  heirs  out  of  their  land,  and 
do  it  all  according  to  law.     The  court  are  not  disposed  to  open  so 
wide  a  door  to  the  commission  of  frauds,  by  putting  such  a  construc- 
tion upon  this  law  as  would  place  the  interest  of  heirs  at  the  mercy 
of  administrators. 

But  it  is  contended  by  the  plaintiff's  counsel,  that  before  the  pas- 
sage of  the  law  in  question,  upon  a  judgment  against  an  admin- 
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istrator,  the  lands  of  the  intestate  might  be  sold ;  and  a  statote 
passed  in  the  reign  of  George  the  II.  has  been  referred  to  without 
being  produced,  and  also  an  act  passed  in  1794  by  the  legislatiye 
authority  when  this  State  was  a  territory,  inch.  1, §  23,  which  aays, 
that  all  process  h^i^toibre  issued  against  goods,  chattels,  lands  and 
tenements,  shall  in  future  issue  in  the  same  manner.  We  do  not 
think  that  either  the  act  of  Geoi^  the  II.  or  1794,  ch.  1,  §  23,  would 
authorize  the  sale  of  lands  belonging  to  the  ancestor,  which  had  de- 
scended to  the  heir,  by  virtue  of  a  judgment  against  the 
[305]  administrator.  *  They  only  provide  that  if  there  are  no 
goods  and  chattels  belonging  to  a  person  against  whom  a 
judgment  is  obtained,  that  the  lands  shall  be  liable ;  but  the  goods 
and  chattels,  if  there  are  any,  shall  be  first  exhausted.  This  only 
applies  to  a  debtor  a^nst  whom  a  judgment  has  been  obtained, 
and  not  to  an  heir  when  the  judgment  is  against  the  administrator. 
It  is  contended  by  the  defendants  in  error  that  a  9eire  facioi 
against  heirs,  under  the  statute,  must  name  them,  or  it  is  void.  The 
court  are  of  opinion,  that  if  a  sdre  faeias  be  issued  against  heirs 
under  the  before  mentioned  act  of  Assembly,  it  must  either  name 
the  heirs,  or  the  sheriff  must  serve  the  process  personally  upon 
them,  and  make  known  their  names  in  his  return ;  that  a  return 
that  they  lived  out  of  the  State  would  be  insufficient,  and  that  any 
award  of  execution  against  their  lands  would  be  void,  unless  the  act 
of  Assembly,  as  before  explained,  be  complied  with.  The  court  are 
therefore  of  opinion  that  thene  is  no  error  in  the  judgment  of  the 
Circuit  Court,  and  direct  that  the  same  be  affirmed. 

See,  as  to  primary  liabUity  of  persontdty,  Peck  t.  Wheaton^  Mar.  &  Ter.  858; 
Gilman  v.  TisdaUy  1  Yer.  285;  Boyd  y.  Armstrong,  1  Yer.  40;  EBioU  ▼.  Patton, 
8  Yer.  10.  Aato  $ci./a.  naming  heirsy  Henderson  r.  Overton,  2  Yer.  894;  Bush 
▼.  Williams,  Cooke,  860 ;  Sewell  ▼.  Williams,  2  Tenn.  278 ;  Boyd  y.  Armstrong^ 
1  Yer.  40 ;  Newman  y.  Maclin,  5  Hay.  241 ;  Sewell  y.  Williams^  5  Hay.  240 ; 
Simmons  v.  Wood,  6  Yer.  518.  As  to  return  of  process,  Earthman  v.  Jones,  2 
Yer.  484.     See  King's  Digest,  414, 415,  6616-18,  10,196, 10,678. 
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Jamxs  Winchester  v.  Jacksojij  and  Ann  B.  Evans  and  Others. 
[^Foreign  Jud^enU  —  Inquiry  into.  —  BiU  Quia  Timei.'] 

PsE  Curiam.  As  a  complete  statement  of  this  cause  has  been 
gnren  in  the  oj^nion  heretofore  declared  (Cooke's  R.  421),  and  as 
the  caase  is  fiuniliar  to  the  bar,  I  do  not  deem  it  necessary  to  go 
into  a  atatement  of  it.  It  occurs  to  me  that  this  case  di- 
vides itself  Into  *  the  three  following  propositions,  viz :  Ist,  [806] 
Ought  the  judgment  in  Pennsylvania,  if  the  &cts  of  this 
case  were  then  known«  to  have  been  rendered  in  the  way  in 
which  it  has  been  rendered ;  or  onght  the  present  defendants  to 
Jiave  recovered  in  that  court  anything  against  the  complainant? 
2df  Is  the  reconl  of  the  judgmeni;  in  Pennsylvania  conclusive ; 
or  will  it  under  the  circumstances  of  this  case  preclude  an  investi*- 
gation  into  the  original  cause  of  action?  3d.  Has  there  been 
jBuch  a  full  and  fair  trial  in  this  case  as,  according  to  correct  prin- 
ciples, will  preclude  the  court  from  granting  relief,  4S;c.  ?  4th,  Can 
this  court  grant  any  relief  by  way  of  bill  quia  timet  against  the 
judgment  of  another  State,  where  that  judgment  is  not  put  in  suit 
in  this  State  ? 

As  regards  the  first  proposition,  it  do€»  occur  very  forcibly  to  me 
from  the  testimony  now  disclosed,  that  if  the  same  had  been  pro*- 
duced  upon  the  trial  in  Pennsylvania,  the  defendants  ought  not  to 
Jiave  recovered  one  cent  of  the  complainant. 

The  conversation  which  took  place  between  complainant  and  de* 
fendants  in  the  presence  of  Capt.  John  Gordon,  goes  a  great  way 
in  proving  that  the  house  of  Jackson  &  Evans  offered  to  re- 
ceive the  certificates  as  a  payment  for  the  goods  purchased  by  Win- 
chester in  February,  1794,  for  which  the  judgment  herein  before 
referred  to  was  recovered.  Evans  asked  the  complainant  if  he  in- 
tended to  purchase  any  goods  that  season,  upon  which  complainant 
replied  that  he  would  not,  unless  he  could  pay  for  them  with  militia 
certificates ;  upon  which  Evans  told  complainant  that  if  David  Alli- 
son would  say  that  they  were  good,  he  would  take  them,  and  the 
witviess  understood  the  bargain  to  be  made  between  complainant  and 
Evans  on  these  terms.  Allison  then  lived  in  the  cily  of  Philadel- 
phia,  and  had  been  paymaster  of  these  claims.     After  this  con- 
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versation,  Capt.  Gordon  says  he  saw  the  defendant  taking  up  goods 
in  the  house  of  the  defendants,  and  understood  that  the 
[307]  contract  which  he  heard  *  stipulated  as  aforesaid  had  been 
'  executed,  and  that  complainant  was  taking  up  said  gdods  in 
pursuance  thereof.  From  this  testimony  it  does  not  occur  to  me, 
as  is  stated  bj  the  defendants^  counsel,  that  the  complainant  left  said 
certificates  with  Allison  as  his  agent,  to  collect  for  the  use  of  the 
defendants  ;  but  it  would  more  reasonably  seem  to  result,  that  they 
were  left  as  the  property  of  the  defendants,  and  to  be  by  them  col- 
lected. This  construction  seems  the  more  reasonable  when  we 
reflect  that  the  office  which  was  kept  for  the  payment  of  those 
claims  was  at  Knoxville,  near  700  miles  from  PhQadelphia,  and  not 
200  miles  from  the  residence  of  the  complainant.  If  the  fact  were 
as  stated  by  the  defendant  Evans,  in  his  answer,  that  the  merchan- 
dise was  purchased  upon  the  personal  credit  of  the  defendant,  and 
not  upon  the  credit  of  the  certificates  in  the  hands  of  Allison, 
what  reason  could  there  have  been  for  the  complainant  having 
left  the  whole  of  said  certificates  in  Philadelphia  ?  Why  did  he 
not  bring  them  on  to  Knoxville  for  the  purpose  of  getting  the 
money,  and  sending  it  on  to  discharge  his  debt  ?  And  why  did 
he  leave  the  letter  of  Jackson,  acknowledging  the  receipt  of  those 
certificates,  for  the  use  of  Jackson  &  Evans,  with  Jackson  & 
Evans,  and  take  their  receipt  for  the  same  ?  We  are  also  informed 
by  several  witnesses,  that  in  the  years  1798  and  1794,  the  western 
traders  were  in  the  habit  of  purchasing  militia  certificates,  and 
carrying  them  on  to  Philadelphia  for  the  purpose  of  purchas- 
ing goods;  and  that  the  constant  practice  was  to  take  a  power 
of  attorney  in  blank  from  the  person  who  had  performed  the 
services,  and  filling  it  up  with  the  name  of  the  person  who  was  to 
draw  the  money ;  that  the  house  of  Jackson  &  Evans  had  dealt  and 
were  then  in  the  habit  of  dealing  largely  in  this  description  of 
claims ;  and  that  their  usage  was  invariably  to  receive  them  as  pay- 
ment, unless  the  money  could  not  be  drawn.  And  further, 
[308]  that  the  money  mentioned  in  the  certificates  which  *  were 
left  with  Allison  was  afterwards,  by  the  direction  of  Alli- 
son, received.  This  general  usage,  in  the  absence  of  all  other  proof, 
would  furnish  a  presumption  that  the  defendants  were  to  take 
upon  themselves  the  collections  of  claims,  and  that  they  should 
amount  to  a  payment  if  they  could  be  collected.     It  could  not  be 
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presumed,  under  this  usage,  that  a  trader  carrying  claims  of  this 
description  to  market  would  act  differently  from  other  traders,  and 
thereby  take  the  responsibility  of  collection  upon  himself.  Indeed, 
in  that  event  there  could  be  no  motive  for  carrying  the  certificates 
to  market,  as  the  trader  would  purchase  on  his  own  personal  credit ; 
he  had  better  leave  the  certificates  at  home  for  safe  keeping  and 
convenience  of  payment,  and  more  particularly  in  the  present  case, 
as  the  defendants  say  they  did  not  require  the  security  of  the  cer- 
tificates to  induce  them  to  credit  the  complainant,  but  that  they 
were  willing  to  have  credited  him  on  his  own  personal  responsibility 
for  any  amount  of  merchandise  which  he  might  have  required.  But 
when  we  presume  the  statement  of  Capt.  Gordon  to  be  correct,  no 
absurdities  or  unaccountable  matters  will  be  involved  in  this  trans- 
action. The  complainant  then  will  have  acted  as  the  custom  was 
with  all  his  countrymen  to  act  in  similar  situations.  And  the  de- 
fendants will  seem  to  have  acted  towards  the  complainant  the  same 
way  that  they  had  in  some  instances  acted  towards  those  who  had 
purchased  goods  of  them  with  militia  claims. 

Again,  if  the  defendants  were  not  to  take  upon  themselves  the 
responsibility  of  collecting  the  certificates  in  this  case,  as  they  did 
in  others,  what  reason  was  there  for  requiring  that  Allison  should 
judge  them  ?  If,  as  Evans  in  his  answer  states,  the  credit  of  the 
complainant  was  sufficient  without  those  certificates,  and  they  sold 
on  that  credit,  it  would  seem  a  very  useless,  indeed  an  idle  business, 
to  call  on  Allison  to  judge  them.  For  what  purpose  was  he  to 
judge  them  ?  Merely  out  of  idle  curiosity  ?  Surely  not. 
*  Was  it  for  the  satisfaction  of  General  Winchester  ?  It  is  [809] 
not  General  Winchester  who  wants  them  adjudged,  but 
Messrs  Jackson  &  Evans.  Why  do  they  want  them  adjudged  ? 
Not  that  they  are  afraid  to  trust  the  complainant,  because  they  tell 
in  their  answer  that  they  were  willing  to  have  credited  General 
Winchester,  independent  of  his  certificates,  for  anything  he  might 
want.  What  motive  then  had  the  defendants  to  require  that  Alli- 
son should  adjudge  those  certificates,  if  he  was  not  to  receive  them 
in  the  payment  of  goods  in  the  usual  way  ?  I  can  see  none.  But 
suppose  the  contract  was  as  stated  in  the  complainant's  bill,  that 
the  defendants  were  to  receive  certificates  in  payment  of  goods  in 
the  usual  way,  then  we  find,  without  difficulty,  a  motive  for  their 
conduct.     There  are  other  circumstances  disclosed  in  the  evidence 
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which  go  to  show  that  the  defendants  received  the  certificates  in  the 
usual  way,  such  as  receiving  Allison*8  letter  and  receipting  for  the 
same  ;  not  calling  on  complainaDt  for  the  money  until  Allison  was 
insolvent,  and  at  least  a  year  after  the  expiration  of  the  credit  on 
which  they  allege  complainant  bought  the  goods,  and  charging  the 
same  in  their  books  to  David  Allison.  The  next  inquiry  is,  were 
said  certificates  genuine,  and  could  they  have  been  collected  ?  The 
testimony  is  conclusive  that  they  were  afterwards  collected^  at  the 
instance  of  Allison.  This  then  I  consider  as  payment.  But  sup- 
pose said  certificates  were  not  left  with  Allison  by  the  consent  of 
the  defendants,  or  agreed  by  them  to  be  received  in  payment  of 
said  goods.  I  am  still  of  opinion  that  the  defendants  ought  not  to 
Jbave  recovered  their  ju4gm'ent  against  the  complainant  at  Philadel- 
phia. It  appears  from  testimony  before  the  court,  that  in  the  month 
of  April,  1794,  David  Allison  purchased  of  Samuel  Jackson  his 
interest  in  the  house  of  Jackson  &  Evans,  and  the  business  was 

subsequently  carried  on  under  the  firm  of  John  B.  Evans 
[310]     &   Company.      It  does  not  in  the  general   *  necessarily 

follow,  that  when  an  individual  purchases  the  interest  of  a 
partner  in  a  mercantile  house,  that  he  is  entitled  to  the  collection 
of  that  partner's  portion  of  debts  owing  the  house.  But  upon  this 
occasion  I  have  no  question  but  this  was  the  contract  between 
Allison  and  Jackson.  I  am  inclined  to  this  opinion  on  account  of 
the  acknowledgments  of  Jackson  that  he  has  no  interest  in  the 
debt  claimed  of  the  Winchesters,  and  of  a  letter  by  John  B.  Evans, 
in  the  month  of  September,  1794,  after  the  dissolution  of  the  part- 
nership of  Jackson  &  Evans,  signed  John  B.  Evans  &  Co.,  ad- 
dressed to  John  Somerville,  in  which  John  B.  Evans  apprises  Mr. 
Somerville  of  the  dissolution  of  the  partnership  of  Jackson  & 
Evans,  and  notifies  him  of  the  now  firm  of  John  B.  Evans  A  Co., 
and  requests  that  a  balance  which  said  Somerville  was  owing  the 
late  house  of  Jackson  &  Evans,  should  be  paid  to  the  firm  of 
John  B.  Evans  &  Co.  This  acknowledgment  of  Jackson,  and 
statement  of  Evans,  the  partner  interested,  and  the  record,  cer- 
tainly shows  that  AlUson  was  entitled  to  the  benefit  of  all  the  debts 
which  were  owing  to  the  house  of  Jackson  &  Evans  at  the  time 
he  became  a  partner.  If  this  then  be  the  case,  and  Allison  has 
received  the  money  mentioned  in  the  certificates,  as  is  amply 
proven,  there  is  no  question  but  that  this  amounts  to  a  discharge  of 
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the  debt.  1  Wash.  Rep.  225,  79 ;    2  Wash.  282 ;  2  H.  Bl.  340. 
But  it  is  objected  hj  the  counsel  for  the  defendants,  that  the  answer 
of  Jackson  to  a  bill  exhibited  against  him  and  Evans  by  this  com- 
plainant in  the  federal  court,  relative  to  this  same  matter,  ought 
not  to  be  received  in  evidence  to  prejudice  the  right  of  Evans,  nor 
ought  anj  admissions  or  statements*  which  he  has  made  on  the  sub- 
ject to  be  received,  alleging  that  at  the  time  said  answer  was  filed 
and  acknowledgments  made,  Jackson  was  not  a  partner  with  Evans, 
and  had  no  interest  in  the  matter  in  dispute ;  and,  as  a  general  rule, 
the  admissions  or  answers  of  a  disinterested  person  are 
not  to  aflfect  *the  interest  of  another.     It  is  observable     [811} 
that  this  fact,  assigned  as  a  reason  for  rejecting  Jackson's 
answer,  amounts  to  an  admission  of  Allison's  right  to  recover  Jack- 
son's part  of  the  debts   owing  to  the  late  house  of  Jackson  & 
Evans.     For  how  does  it  happen  that  Jackson  is  not  interested,  as 
his  counsel  say.    To  whom  had  he  sold  his  interest  ?    We  all  know 
that  it  was  to  Allison.     But  we  do  not  think  it  correct  that  the 
circumstance  of  Jackson  having  ceased  to  be  a  partner,  will  afford 
a  legal  ground  for  rejecting  his  answer  or  admissions  as  to  any  facts 
relative  to  the  partnership  concern  which  happened  during  the  ex- 
istence of  that  firm.     Term  Rep.  383 ;  Peak's  Evid.  58  ;  7  Term 
Rep.  662  ;  2  Gould,  Esp.  N.  P.  449.  These  cases  go  fully  to  estab- 
lish the  preceding  position,  and  a  different  construction  would  be 
unreasonable.     If  the  fact  about  which  a  contract  arises  is  one  in 
which  partners  are  jointly  interested,  it  is  certain  that  during  the 
continuance  of  that  joint  interest,  the  admissions  of  either  would 
be  evidence  against  the  whole.   Ought  they  then,  by  an  act  of  their 
own,  to  abridge  the  power  of  an  individual  in  procuring  testimony 
relative  to  his  concern  with  them  ?     I  think  not.     I  am  therefore 
disposed  to  receive  the  answer  of  Jackson  and  his  admissions,  so  far 
as  they  relate  to  matters  that  happened  during  the  partnership,  as 
evidence  not  only  against  Jackson  but  Evans  also.     I  acknowledge 
the  correctness  of  the  rule  laid'  down  by  the  defendants'  counsel, 
that  when  there  are  two  answers  filed  by  the  same  person,  the  last 
might,  if  the  fact  was  that  way,  be  used  as  explanatory  of  the  first. 
2  Esp.  N.  P.  449,  450.     But  we  are  unable  to  discover  anything 
in  the  second  answer  that  explains  away  facts  stated  in  the  first,  of 
the  certificates  having  been  deposited  with  Allison  by  the  consent 
of  Jackson  &  Evans,  and  that  Allison  soon  afler  purchased  out 
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the  interest  of  Jackson  in  the  firm,  &c.  These  facts  do  not  seem 
susceptible  of  an  explanation.  They  may  be  denied ;  or 
[312]  other  facts  inconsistent  *  with  them  may  be  cited  ;  but  this 
will  be  no  explanation  of  them,  and  consequently  will  not 
do  away  the  force  of  the  first.  I  am  therefore  of  opinion  that  the 
debt,  for  which  the  judgment  at  the  suit  of  the  defendants  against 
the  complainant  in  Pennsylvania  was  recovered,  was  paid  by  the 
complainant.  ^ 

First,  on  the  ground  that  the  defendants  agreed  to  accept  militia 
certificates  for  the  goods  the  delivery  of  which  created  the  debt ; 
and  consented  that  said  certificates  should  be  left  in  the  hands  of 
David  Allison,  and  of  said  certificates  having  been  left  with  Allison, 
and  afterwards  paid  to  him. 

Secondly,  on  the  ground  that  David  Allison,  in  about  three 
months  after  said  goods  were  purchased  and  certificates  left  with 
him,  became  a  partner  in  the  house  of  Jackson  &  Evans  by  pur- 
chasing out  the  interest  of  Jackson  in  said  house,  and  had  after- 
wards, with  John  B.  Evans,  under  the  firm  of  John  B.  Evans  & 
Co.,  the  right  of  collecting  all  the  debts  owing  to  the  late  firm  of 
Jackson  &  Evans ;  and  as  the  amount  of  Winchester's  debt  was 
received  by  him  during  the  continuance  of  this  latter  firm,  it 
amounted  to  a  payment  of  Winchester's  debt. 

The  next  inquiry  arising  from  the  argument  is,  is  the  record  of 
the  judgment  in  Pennsylvania  conclusive ;  or  will  it,  under  the 
circumstances  of  this  case,  preclude  an  investigation  into  the  orig- 
inal cause  of  action  ?  Much  has  been  said  upon  this  question,  but 
it  does  not,  from  the  situation  in  which  this  cause  has  by  the  court 
heretofore  been  placed,  seem  necessary  that  the  court  should,  on 
this  occasion,  give  any  opinion  upon  it.  From  the  state  of  the 
pleadings  and  the  previous  steps  when  in  this  court,  the  conclusive-  • 
ness  of  the  record  is  not  in  issue ;  and  this  brings  us  to  the  third 
inquiry,  to  wit,  has  there  been  such  a  full  and  fair  trial  in  this  case, 
as,  according  to  correct  principles,  will  preclude  this  court  from 

granting  relief? 
[318]  We  acknowledge  that  where  the  subject  matter  of  *  de- 
fense is  purely  legal,  and  such  as  a  defendant  might  have 
availed  himself  of  by  using  ordinary  diligence,  if  he,  by  his  negli- 
gence, fail  to  avail  himself  of  this  legal  defense,  it  will  furnish  no 
grounds  for  relief  in  a  court  of  equity.     But  if,  on  the  other  hand. 
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his  defense  is  not  purely  legal,  or  if  legal,  suck  as  was  not  or 
could  not,  by  ordinary  means,  be  known  to  him  upon  the  trial, 
or  if,  through  some  other  uncontrollable  circumstances,  he  was 
deprived  of  the  benefit  of  such  testimony  when  it  was  a  legal  de- 
fense and  known  to  him,  it  will  furnish  a  just  ground  for  the  in- 
terposition of  this  court.  2  Ver.  Rep.  146 ;  1  Wash.  Rep.  79 ; 
2  Wash.  255,  86 ;  2  Bin.  582 ;  1  Johnson,  555 ;  1  Ves.  junior, 
133 ;  14  Ves.  31 ;  4  Hen.  &  Munf.  428,  470,  491 ;  1  John. 
Cases  in  Error,  436  ;  Sch.  &  Lef.  201,  204 ;  Newland,  115,  239, 
490;  Cases  Ab.  245;  2  Wash.  255;  Hard.  Rep.  123,  603; 
Cooke's  Rep.  176,  36 ;  1  Hay.  Rep.  867,  368 ;  5  John.  Rep. 
627,  610 ;  2  Vern.  825 ;  2  Com.  Dig.  542  ;  Cooke's  Rep.  176  ;  7 
Term  Rep.  614 ;  1  Call.  147 ;  1  Wash.  Rep.  36^1.  The  ques- 
tion then  presents  itself  upon  the  plea  of  the  defendants,  ^^  was 
there,  or  might  there  by  the  use  of  reasonable  diligence  have  been 
a  full  and  fair  trial  of  this  matter  in  the  court  that  tried  it  in  Phila- 
delphia ?  "  That  the  trial  was  fair,  there  can  be  no  doubt.  But 
that  it  was  full,  there  is  much  question.  I  cannot  believe  that  the  re- 
sult of  that  trial  would  have  been  the  same  as  it  now  is,  if  this  case 
had  presented  to  that  court  the  same  aspect  that  it  now  does  to  this. 
I  have  no  doubt  but  the  courts  in  Pennsylvania  would  relieve 
the  complainant  from  the  payment  of  this  judgment  if  such  a  case 
was  made  out  to.them  as  the  present.  But  has  the  complainant 
been  negligent  in  the  defense  which  he  ought  to  have  made  to  the 
suit  in  Pennsylvania  ?  In  order  to  ascertain  this  fact  it  will  be 
necessary  to  consider  some  of  the  circumstances  of  this  case  as 
disclosed  in  the  testimony.  The  complainant  lived  200 
miles  from  the  place  *  where  he  was  sued ;  at  the  time  the  [314] 
writ  was  executed  upon  him,  he  procured  a  citation  to 
be  issued  for  the  defendants  to  show  cause  of  action  ;  he  went  be- 
fore the  Chief  Justice,  with  Mr.  Levy,  his  attorney,  at  which  place 
Mr.  Jackson  appeared  with  Mr.  Raul,  his  attorney,  when  David 
Allison,  being  sworn  l>y  the  Chief  Justice,  declared  that  the  debt 
for  which  the  complainant  had  been  arrested,  had  by  the  firm  of 
Jackson  &  Evans  been  charged  to  him,  and  produced  an  account 
in  the  handwriting  of  John  B.  Evans  to  that  effect ;  that  the  com- 
plainant had  left  militia  certificates  with  him  to  the  amount  of  the 
debt,  for  the  use  of  Jackson  &  Evans ;  and  that  they  had  been 
collected  and  paid  over  to  the  use  of  said  house.     Upon  which  the 
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Chief  Jastice  discharged  the  complainant  without  requiring  of  him 
special  bail.    Some  time  after  this  Allison  died,  and  his.  papers  were 
left  in  great  conftision,  insomuch  that  said  account  could  not  after- 
wards be  found.    Upon  trial,  the  complainant^s  counsel  oflered  to 
prove  what  Allison  had  deposed  before  the  Chief  Justice,  but  the 
court  refused  to  receive  such  testimony.     Here  I  do  not  think  it 
important  to  enter  into  the  inquiry  whether  the  court  did  right  or 
not  in  rejecting  this  testimony,  as  the  complainant  had  reason  to 
believe  that  his  attorney,  who  lived  in  Philadelphia  when  Allison 
died,  would  have  procured  the   account  from  amongst  Allison's 
papers  which  had  been  prodticed  before  the  Chief  Justice ;  but  the 
death  of  Allison  and  loss  of  his  papers  put  it  out  of  the  power  of 
Mr.  Levy  to  procure  this  testimony.     These  were  circumstances 
which  Winchester  could  not  prevent,  and  which  deprived  him  of 
important  testimony  which  it  was  not  unreasonable  for  him  to  sup- 
pose, situated  as  he  was,  would  have  been  procured.     Moreover, 
the  answer  of  Jackson  in  the  federal  court,  discloses  facts  which 
were  all  important  to  the  complainant's  defense  ;  of  these  facts  the 
complainant  states  in  his  bill  he  was  ignorant,  at  least  of  the 
[815]     fact  of  Allison  having  been  a  partner  *  in  the  house  of 
John  B.  Evans  &  Co.,  until  long  after  the  judgment  was 
rendered  in  Philadelphia.      From  the  correspondence  which  has 
been  produced  between  John  B.  Evans  and  the  complainant,  it 
seems  that  this  statement  is  true.     This  circumstance  presents  a 
quite  new  case  from  the  one  in  Philadelphia,  and  has  been  produced 
in  a  way  to  which  the  courts  of  that  country  are  incompetent. 
Upon  this  ground,  I  think  this  court  authorized  to  interpose  ;  and  I 
feel  no  question  that  the  courts  of  Pennsylvania  would  relieve 
against  this  judgment  in  consequence  of  this  discovery,  if  the  case 
were  properly  brought  before  them  ;  I  do  not  think  that  the  com- 
plainant's defense  after  the  death  of  Allison  and  loss  of  his  papers, 
and  before  the  discovery  produced  by  the  answer  of  Jackson,  was  a 
plain  legal  one.     Somerville  and  Gordon,  two  of  his  most  impor** 
tant  witnesses,  lived  a  great  distance  ftom  Philadelphia,  and  their 
importance  might  not  at  that  time  have  been  known  to  the  com- 
plainant, and  for  aught  that  appears  to  the  court  was  not  known  to 
him. 

The  only  remaining  inquiry  is,  can  this  court,  by  way  of  bill 
quia  timet^  relieve  against  the  judgment  of  another  State  when  that 
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_Jl^jS9.ent  is  not  nttfinjrtgfLtft  hfi  finforciMi-tn  tmr  COantrj.    I  have 
been  unable  to  find  any  precedent  of  the  like  kind ;  but  think, 
upon  principle,  that  when  the  parties  are  witliin  the  jurisdiction  of 
the  court,  relief  may  be  afforded.   The  principle  upon  which  courts 
have  gone  in  granting  relief  against  a  legal  liability  is  te  prevent 
one  person  firom  oppressing  anotherf  and  to  interfere  so  as  to  remove 
the  danger  from,  and  quiet  the  fears  of  the  person  thus  situated, 
by  destroying  the  power  which  his  antagonist  has  to  injure  him.    It 
is  true,  this  court  cannot  decree  that  the  record  shall  be  given  up, 
but  it  can  render  its  decree  effectual  by  compelling  Jackson  to 
release  this  judgment*     This  will  not  be  doing  more  than  I  con- 
ceive the  courts  of  Pennsylvania  would  do,  if  this  case  were 
before  them ;  and  I  am  convinced  *  that  this  court  would     [816] 
relieve  against  a  judgment  of  their  own  courts  under  these 
circumstances. 

See,  B8  to  inquiry  into  foreign  judgments^  WiUon  v.  Robertsanf  1  Tenn.  266  ; 
Esles  ▼.  Kyle,  Meigs,  84  ;  Hunt  v.  Lyle^  8  Yer.  142;  GUugow  v.  Lowther,  Cooke, 
464 ;  Earthman  ▼.  Janes,  2  Yer.  484;  StegaU  v.  Wyche,  5  Yer.  8S ;  Kelley  v. 
Hooper,  8  Yer.  895 ;  Moren  v.  Killibreto,  2  Yer.  876 ;  Brown  y.  Brown,  2  Sneed, 
484;  Topp  y.  Branch  Batik  of  Alabama,  2  Saeed,  184;  Ridgeway  v.  Batik  of 
Tenn.  11  Hum.  528.  As  to  bill  quia  timet,  Winchester  y,- Jackson,  Cooke,  420. 
See  King's  Digest,  2406,  2422,  2428,  2725,  5815,  7525  H  seq.,  9690. 


James  Winchester  v.  Jackson,  Ann  B.  Evans,  and  Others. 

[^Foreign  JvdgmenU*  **  A'0  Quia  Timet.'] 

Feb  Curiam,  on  petition  for  rehearing.  The  first  cause  assigned 
in  the  defendant's  petition  for  a  rehearing  of  this  case  is  in  effect 
this :  that  the  judgments  of  a  sister  State,  when  brought  into  this 
State,  are  conclusive,  except  there  has  been  fraud  in  obtaining  the 
judgment,  or  surprise  on  the  party  against  whom  it  has  been  ob- 
tained. As  regards  the  weight  to  which  the  judgment  of  a  sister 
State  is  entitled,  I  have,  upon  hearing  of  this  cause,  given  my  opin- 
ion at  length  ;  which  is,  in  short,  that  they  are  not  entitled  to  more 
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or  less  credit  than  the  jadgments  rendered  in  our  courts.  Then, 
if  in  our  own  courts  a  judgment  be  obtained  against  a  person 
whose  defense  was  plain  and  legal,  and  there  be  no  fraud  or  sur- 
prise, a  court  of  equity  should  not  interfere  with  the  judgment.  •! 
still  entertain  the  same  opinion  which  1  delivered  on  the  hearing  of 
this  cause,  on  this  part  of  the  case ;  that  according  to  the  fiu^ts  of 
this  case,  the  defense  of  Winchester  was  not  a  plain  legal  defense, 
and  that  he  was  surprised  by  the  death  of  Allison  and  loss  of  his 
papers,  which  would  have  been  important  to  him  in  his  defense; 
that  he  calculated  ordinarily  when  he  calulated  on  the  production 
of  Allison's  papers  on  the  trial ;  and  that,  being  disappointed  in  this 
reasonable  calculation  by  accident,  he  was  surprised,  and  ought  not 

to  be  prejudiced. 
[817]  *  But  the  counsel  for  the  defendants  say,  that  the  plain- 
tiff might  have  procured  all  the  evidence  on  the  trial  in 
Philadelphia  which  he  has  produced  to  this  court.  Here  I  would 
remark  that  the  plaintiff  had  good  reason  to  believe  he  had  enough 
of  testimony  at  Philadelphia,  and  therefore  there  was  no  reason  for 
his  trying  to  procure  more.  And  moreover,  if  he  had,  could  he 
then  have  obtained  the  same  testimony  which  has  been  offered  to 
this  court  ?  I  think  not.  Jackson's  answer  is  certainly  very  im- 
portant testimony  for  the  complainant,  and  could  not  at  that  time 
have  been  in  his  power.  Nor  does  it  appear  to  me  that  any  tes- 
timony which  the  complainant  has  now  produced,  was  at  the  time 
of  the  trial  in  Philadelphia  known  to  the  complainant  Nor  had 
the  complainant,  calculating  as  men  ordinarily  and  reasonably  would, 
any  inducement  to  inquire  for  any  testimony  except  what  he  pre- 
sumed he  might  have  procured  from  the  papers  of  Allison.  So 
that  I  am  yet  of  the  opinion  that  the  complainant  was  surprised  on 
the  trial  of  the  cause  in  Philadelphia  by  the  death  of  Allison  and 
loss  of  his  papers,  and  this  court  have  jurisdiction  on  that  ground. 
There  are  many  other  causes  assigned  for  a  rehearing ;  but  the  one 
principally  relied  on  is,  that  this  court  have  no  jurisdiction  over  the 
judgment  of  a  sister  State  when  there  is  no  suit  brought  on  said 
judgment  in  this  State.  Much  ingenious  reasoning  has  been  em- 
ployed on  this  part  of  the  case.  But  I  am  as  yet  unable  to  perceive 
how  the  circumstance  of  bringing  suit  on  such  judgment  in  the 
courts  of  this  State,  for  the  purpose  of  enforcing  it,  would  give  this 
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court  jurisdiction,  if  it  did  not  possess  it  in  the  first  instance.  The 
delicmcj  of  the  caose  consists  in  the  courts  of  one  State  inquiring 
into  the  judgments  of  another.  If,  then,  the  courts  of  this  State 
would  be  authorised  to  inquire  into  the  judgments  of  the  courts  of 
Pennsylvania,  if  those  judgments  were  attempted  to  be  enforc«(|d  in 
this  State,  without  any  violation  of  the  foregoing  rule,  it 
*  occurs  to  me  that  they  would  be  equally  authorized  to  do  [SI  8] 
8o  when  the  parties  claiming  an  interest  under  such  judg- 
ment lived  within  the  jurisdiction  of  this  court  But  it  is  said  that 
there  is  no  precedent  of  a  bill  like  the  present  being  filed  against 
a  judgment.  I  have  in  the  opinion  heretofore  delivered,  remarked 
this  much ;  but  do  not  think  myself  estopped  from  acting  in  the 
absence  of  precedents,  if  I  can  act  according  to  principle.  The 
principle  I  conceive  to  be  this :  that  where  there  is  a  legal  liability 
against  a  person  living  within  the  jurisdiction  of  the  court,  from 
which  such  person  in  equity  and  good  conscience  ought  to  be  re- 
lieved, and  the  process  of  this  court  can  reach  the  parties,  there 
this  court  ought  to  relieve  against  such  liability  upon  the  same  prin- 
ciples that  they  do  so  in  the  case  of  private  writings.  The  counsel 
for  the  defendants  have  cited  several  cases  from  Com.  Dig.  ch.  7, 
p.  544,  for  the  purpose  of  proving  that  this  court'  cannot  relieve 
against  the  judgment  of  a  sister  State,  when  there  is  no  attempt  to 
enforce  such  judgment  in  the  courts  of  this  State.  The  cases  cited 
prove,  that  where  there  has  been  a  case  decided  in  those  courts  in 
Great  Britain  which  have  the  peculiar  privilege  of  trying  all  causes 
arising  within  their  jurisdiction,  exclusive  of  the  powers  of  all  other 
courts,  that  if  a  person  should  consider  himself  injured  by  the  de- 
cision of  such  court,  he  cannot  file  a  bill  in  chancery  in  the  courts 
of  general  jurisdiction  to  be  relieved  from  the  judgment  of  those 
courts  of  special  exclusive  jurisdiction  ;  for  if  such  construction 
were  given,  the  exclusiveness  of  those  courts  would  be  destroyed, 
and  all  their  judgments  be  ultimately  examinable  in  the  courts  of 
general  jurisdiction.  This  is  all  that  those  cases  prove.  If,  then, 
this  court,  as  I  think,  is  to  view  the  judgment  of  Pennsylvania  as 
a  judgment  of  their  own  courts,  the  foregoing  authorities  cannot 
apply ;  and  indeed,  they  cannot  apply  here ;  for  if  they  prove 
anything,  they  prove  that  the  judgment  of  another  State, 
however  firaudulently  *  obtained,  and  however  unjust,  is     [819] 
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conclusive*  To  which  doctrine  I  am  not  willing  to  subscribe.  It 
seems  in  the  same  book  before  recited,  p.  643,  that  chancery  will 
give  relief,  though  the  subject  matter  of  the  dispute  lies  withoat 
the  jurisdiction  o£  the  court,  if  the  parties  live  within  their  juris- 
diction. 

See  note  to  preceding  case. 
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ROBERT  WHYTE,        J  Judges. 
JOHN  HAYWOOD, 

Sabah  Conway  v.  Hugh  D.  Hale. 
IHushandand  Wife.-- HuAand  Tnutee.'] 

Per  Curiam.  Upon  this  bill,  answer,  replication,  and  the  evi- 
dence adduced  on  the  hearing,  it  appears  as  follows :  Henry  Conway, 
now  deceased,  being  nnfortnnately  in  frequent  habits  of  intoxication^ 
and  when  in  that  situation  incapable  of  managing  his  affidrs  with 
economy  or  prudence,  became  somewhat  embarrassed  with  debt,  as 
well  on  his  own  account  as  by  becoming  a  surety  for  others.  He 
was  indebted  to  the  company  of  Hale,  Dickson  &  Co.,  of  which 
Hale,  the  defendant,  was  the  acting  partner,  upwards  of  $500.  In 
this  situation  he  made  a  conveyance  of  the  tract  of  land  on  which 
he  lived,  with  other  property,  to  his  son,  Thomas  Conway,  under  an 
agreement  that  out  of  it  he  would  pay  his  just  debts,  and  provide 
for  the  maintenance  of  himself  and  wife  during  life.  The  debt  to 
Hale,  Dickson  &  Co.  not  being  paid,  they  commenced  suit,  recovered 
judgment,  and  the  sheriff  seized  the  land.  H.  Conway  had  only 
three  children,  Thomas  Conway,  the  wife  of  James  Sevier, 
and  another  daughter,  Susanna.  Previous  to  the  day  of  *  sale,  [2] 
Thomas  Conway,  having  procured  money  sufficient  to  discharge 
the  debt,  thought  it  best  to  permit  the  land  to  be  sold,  in  order  more 
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fiillj  to  secure  the  tide.  And  it  was  agreed  between  him  and  James 
Sevier  to  purchase  the  land,  860  acres,  at  the  sale ;  and  to  permit 
Henry  Conwaj  and  his  wife,  the  complainants,  to  enjoy  it  during 
their  lives,  and  divide  it  amongst  their  children  after  their  death. 
Before  the  sale,  the  defendant  Hale,  who  had  married  the  daughter 
of  James  Sevier,  expressed  a  wish  to  become  the  purchaser,  which 
Sevier  agreed  he  might,  under  such  arrangements  as  he  could  make 
with  Thomas  Conway.  In  pursuance  of  the  agreement  thus  made, 
Sevier  and  Thomas  Conway  declined  to  bid  at  the  sale,  and  Hale 
became  the  purchaser  for  about  93,800,  and  gave  bond  to  comply  with 
the  previous  stipulations :  one  to  convey  100  acres  to  Susannah  Se- 
vier, which  has  been  since  done ;  another  to  dischai^  Thomas  Con- 
way from  the  payment  of  the  debt  due  by  him  to  the  company,  of 
more  than  9500.  This  has  been  done,  and  Conway  has  executed  a 
quitclaim  deed  to  Hale  for  the  land  sold  by  the  sheriff  to  him.  These 
are  not  now  in  dispute.  But  he  also  executed  another  bond,  in  which 
he  bound  himself  to  Henry  Conway,  and  Sarah  his  wife,  in  the 
penalty  of  95,000,  with  a  condition  which  is  satisfactorily  proved  to 
have  been  as  follows :  ^*  The  condition  of  the  above  obligation  is 
such,  that  if  the  above  bounden  Hugh  D.  Hale  shall  permit  the 
said  Henry  Conway,  and  Sarah  his  wife,  to  remain  on  the  plantation 
on  which  they  now  live  (which  plantation  the  said  Hale  hath  this 
day  purchased  at  the  sheriff's  sale),  during  the  term  of  their  natural 
life,  with  the  peaceable  enjoyment  of  the  dwelling  house,  out-houses, 
bam,  stables  and  orchard^  and  plantation,  in  aa  full  a  manner  as 
they  now  enjoy  them,  then  the  above  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue  in  law."  Immediately 
[8]  after  the  sheriff's  *sa]e,  Henry  Conway  released  and  gave  a 
receipt  on  the  execution  for  the  surplus  of  the  purchase  money 
after  satisfying  the  executioQ.  No  part  of  this  surplus  wa3  paid* 
Some  time  after  this,  Heniy  Conway  and  Hale  applied  to  Thomas 
Conway,  in  whose  hands  the  bond  was  deposited,  to  give  it  up.  At 
that  time  be  refused ;  but  on  hearing  that  his  father  was  about  to 
give  Hale  a  release  against  it,  he  gave  it  up  to  Hale,  who  destroyed 
it.  No  compensation  whatever  has  been  given  by  Hale  to  Henry 
Conway,  or  his  wife,  the  present  complainant,  for  the  release  or 
surrender  of  the  bond ;  nor  has  she  ever  in  any  manner  assented 
thereto.  Hale  said  the  design  of  taking  up  the  bond  was,  that  he 
should  give  another  to  secure  Henry  Conway  in  the  poasession  dur* 
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ing  bis  own  life,  in  exclusion  of  the  rights  of  his  wife  after  that  time. 
Henry  Conway  peaceably  enjoyed  the  premises  for  about  six  months, 
and  then  died  intestate ;  since  his  death,  Hale  has  commenced  suit 
by  ejectment  against  the  tenants  of  Sarah  Conway,  the  widow  of 
the  deceased,  to  recover  the  possession.  To  enjoin  Hale  from  pro- 
ceeding at  law,  and  secure  her  in  the  possession  of  the  premises  dur- 
ing life,  is  the  object  of  the  present  bill.  The  principal  question  that 
arises  is,  whether  the  release  or  surrender  of  the  bond  by  Henry 
Conway,  in  his  lifetime,  will  bar  the  present  complainant  of  her 
equity  ? 

The  provision  for  the  wife  of  Conway  was  not  made  pursuant  to 
a  bargain  in  which  Conway  was  a  party  ;  indeed  it  come  not  out  of 
his  estate  but  out  of  the  estate  of  the  purchaser,  who  but  for  his  con- 
tract with  Conway,  the  son,  and  Sevier,  the  son-in-law  of  Conway 
the  elder,  would  not  have  been  permitted  to  make  the  purchase ; 
and  certainly  Conway,  the  elder,  could  have  no  pretense  of  owner- 
ship over  the  bond,  had  it  been  made  payable  to  any  other  person 
than  himself;  but  being  payable  to  himself,  the  idea  of  its  be- 
longing wholly  to  him  arose,  and  has  led  to  *  this  controversy.  [4] 
The  estate  of  his  wife,  provided  for  by  the  bond,  is  subsequent 
in  point  of  commencement  to  the  determination  of  the  estate  pro- 
vided for  himself,  and  over  this  estate  of  the  wife  he  has  no  con- 
trol. It  is  a  rule  of  equity  that  it  regards  the  substance^  not  the  form 
of  the  contract,  and  will  cause  it  to  be  executed  according  to  the 
genuine  meaning  and  intent  thereof.  1  Fonb.  87,  Acton  v.  Priee^ 
and  other  cases,  some  of  which  are  to  be  found  in  Equity  Cases 
Abridged.  It  is  urged  that  the  husband  cannot  be  a  trustee  for  the 
wife.  The  answer  is  that  the  doctrine  is  otherwise  ever  since  the 
case  of  Carmd  v.  BuckU^  2  P.  W.  243,  and  816,  the  case  of  Bennett  v. 
Davis*  But  if  he  could  not  be  a  trustee,  the  court  would  so  provide 
that  some  other  person  should  be,  rather  than  through  a  mere  defect 
of  formality  destroy  the  effect  of  the  contract*  Then  her  interest 
could  not  be  affepted  by  the  acts  of  the  husband,  unless  it  be  first 
taken  as  a  rule  that  the  trustee  can  by  his  own  act  extinguish  the 
rights  of  the  eestm  que  tnut;  a  position  which  cannot  be  admitted, 
espeeially  as  this  case  is  circumstanoedt  Hale  having  full  knowledge 
of  the  equitable  title. 

Decree,  therefore,  that  she  shall  ei\joy  the  possession  of  the  prem- 
ises according  to  the  bond,  and  that  Hale  be  perpetually  enjoined 
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from  suing  her  or  her  tenants  for  the  purpose  of  recovering  pos- 
session, and  that  he  pay  all  the  costs  of  this  suit. 

See  Hamilton  v.  Bishop,  8  Yer.  33;  Goodrich  v.  Bryant,  6  Sneed,  825;  Harris 
V.  Union  Bank  of  Tenn^  1  Cold.  152  ;  Powell  y.  Powell,  9  Hum.  477  ;  Yarboroughf 
ex  parte,  1  Swan,  202  ;  King's  Digest,  7164  et  seq. 


CUCK   V.   GiLLBSPIE  AND   EUZABETH   JoNES. 

\^MiiUike  of  CourUel.'] 

[5]         Per  Curiam.     The  daughter  of  Elizabeth  Jones  *  lived 
with  her  several  years,  and  married  Click,  at  the  age  of  16  or 
17  years.    And  the  son  of  Elizabeth  Jones  obtained  for  his  mother* 
from  Click,  a  bill  single  for  $886  or  thereabouts,  payable  one  day 
after  date,  and  dated  the  10th  of  August,  1808.     She  assigned  to 
Gillespie  on  the  24th  of  the  same  month.    He  commenced  an  action 
of  debt  against  Click,  and  recovered.     The  plea  put  in  by  Click's 
counsel  was,  ^*  that  the  bill  single  was  obtained  from  him  by  duress 
of  imprisonment,''  and  the  evidence  on  the  trial  proved  only  duress 
by  threaU  to  kill,  and  so  was  not  suitable  to  the  plea.  This,  however, 
is  only  on  the  amended  bill,  not  served  upon  the  defendant,  Jones, 
nor  answered  by  her,  but  upon  Oillespie  only.     There  being  a  ver- 
dict against  the  defendant  at  law,  he  moved  for  a  new  trial,  and  to 
amend  the  pleadings,  but  was  refused  by  the  court.     One  witness 
now  proved,  that  when  the  bill  single  was  executed,  Christopher 
Jones,  the  son  of  Elizabeth,  came  to  the  house  of  XDlick  with  a  knife 
in  his  hand,  and  threatened  to  cut  the  throat  of  Click  if  he  would 
not  execute  the  bill  single ;  and  made  many  other  threats,  and  that 
thereupon  Click  executed ;  that  several  men  were  there  at  the  time, 
whom  the  witness  named :  Stout,  one  of  the  subscribing  witnesses, 
who  now  lives  in  Washington  County  ;  Willet,  another  subscribing 
witness,  hath  removed  to  distant  parts  ;  one  Click,  a  brother  of  the 
obligor,  was  also  there,  and  he,  having  lately  returned  froip  the  army, 
lives  also  in  some  of  the  adjacent  counties.    She  did  not  hear  Chris- 
topher Jones  say  for  what  he  claimed  the  bond  in  behalf  of  his 
mother.     Another  witness,  a  few  days  after  the  execution  of  the 
bill  single,  heard  Christopher  Jones  admit  that  he  had  used  the  means 
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spoken  of  by  the  other  witness  to  obtain  the  execution  of  the  bond. 
And  some  days  after  that  he  also  heard  Oillespie  advise  Mitchell  not 
to  take  an  assignment  of  the  bond,  for  that  it  was  fraudulent. 
And  on  the  same  evening  *  the  witness  says  he  obtained  it  [6] 
himself.  He  first  brought  an  action  against  Mrs.  Jones,  and 
afterwards  against  Click ;  and  when  sued,  she  stated  to  Oillespie 
that  he  had  contrived  to  have  the  bond  executed  and  then  assigned 
to  himself.  When  she,  but  for  him,  would  never  have  claimed  it 
or  anything  of  her  daughter ;  to  which  h$  said  nothing.  But  the 
witness  says  he  had  not  time  to  reply,  her  discourse  being  incessant 
during  the  time  the  witness  heard  her.  The  daughter,  it  is  proved, 
lived  with  her  four  or  five  years.  She  had  a  guardian  ;  he  deposes 
that  he  did  not  expect  a  charge  to  be  made  by  the  mother.  The 
daughter  was  not  sent  to  school  long  enough  to  read ;  she  worked 
industriously  whilst  with  her  mother,  and  was  clothed  indifierently. 
The  court  think,  upon  this  part  of  the  evidence,  that  she  was  not 
indebted  to  the  mother.  These  are  the  facts ;  what  questions  do 
they  raise  ? 

First,  was  tliis  bond  procured  by  threats  ?  for  if  not  it  was  volun- 
tary, and  binding  both  in  law  and  equity.  The  objection  of  the 
want  of  consideration  cannot  be  urged  against  a  voluntary  bond,  or 
in  any  case  save  only  that  where  a  consideration  was  expected,  and 
fails.  The  threats  are  proved  by  one  witness ;  her  evidence  is  not 
clear  and  satisfactory,  she  does  not  detail  circumstances,  she  relates 
only  the  naked  fact.  Christopher  Jones's  confession  ia  confirmatory 
of  her  testimony,  but  the  admissions  of  an  agent  after  he  is  functus 
cffido  are  not  sufficient.  Peake,  18,  and  the  notes  subjoined.  He 
ought  to  be  sworn.  Here  the  agent  is  dead,  and  has  not  been  sworn ; 
but  still  she  is  confirmed  by  circumstances ;  others  prove  that  there 
was  no  consideration,  and  Click  having  ran  off  to  be  married,  might 
be,  and  probably  was,  apprehensive  of  his  wife's  &mily,  and  of 
Christopher  Jones,  who  was  a  person  of  violent  and  dangerous  tem- 
per. That  is  in  evidence.  And  besides  all  this.  Stout  is  not 
produced.  *The  obligee,  or  assignee  of  the  obligee,  ought  [7] 
to  have  produced  him,  to  show  the  fidmess  of  the  execution 
of  the  bill  single  impeached  by  this  suit  in  equity.  The  observa- 
tions of  Mrs.  Jones,  attributing  the  procurement  of  the  bill  single 
to  the  machinations  of  Gillespie,  and  admitting  that  without  them 
she  bad  no  charge  to  make  against  her  daughter,  indicate  some 
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Steps  taken  which  were  not  consistent,  in  her  opinion,  with  recti- 
tude.  All  these  circumstances,  independent  of  the  agent's  confes- 
sions, are  so  far  confirmatory  of  the  female  witness  as  to  render  it 
solid  enough  to  be  rested  on  by  the  court,  and  the  more  so  as  she  is 
not  impeached  as  to  character  by  any  other  witness,  though  her 
neighbors,  many  of  them,  were  present  at  her  examination.  It  is 
said  Mr.  Gillespie  has  been  put  off  bis  guard  by  the  declarations  of 
Click's  counsel,  that  they  did  not  expect  to  get  a  decree  against  him. 
They  did  say  so  at  the  last  term  or  before,  but  would  not,  when  ap- 
plied to,  dismiss  the  bill  as  to  him.  And  they  did  not  then  know 
of  the  evidence  im{dicating  Gillespie,  which  was  delivered  on  this 
hearing.  But  take  the  statements  of  Gillespie  as  made  in  his  answer 
to  be  true,  and  they  apply  only  to  promises  of  payment  made  by 
Click  after  the  assignment  in  the  lifetime  of  Christopher  Jones,  not 
to  the  circumstances  of  the  execution  precedent  thereto.  The  evi- 
dence, then,  which  he  could  be  allowed  to  produce,  would  not  affect 
the  point  now  under  consideration.  The  conclusion  is,  that  the  ex- 
ecution of  the  bill  single  was  extorted  by  threats. 

Secondly,  can  the  complainant  be  relieved  in  equity  ?  The  gen- 
eral rule  is,  that  if  a  defendant  can  be  sued,  either  at  law  or  in 
equity,  and  can  make  his  defense  as  effectually  in  one  court  as  the 
other,  and  is  sued  at  law  and  makes  it  there,  that  he  cannot  after- 
wards come  into  equity  except  upon  peculiar  circumstances, 
[8]  arising  out  of  the  trial  and  judgment,  *  not  upon  the  ground, 
merely,  that  he  could  defend  in  both  courts,  and  had  not  made 
his  defense  in  that  in  which  he  had  been  first  sued.  Such  an  op- 
tion is  allowable  only  in  case  of  ejectment,  where  one  verdict  and 
judgment  is  not  a  bar,  as  it  is  in  other  cases,  to  a  new  action.  There 
if  the  plaintiff's  claim  be  both  equitable  and  legal,  he  may  the 
second  time  elect  to  proceed  in  equity,  and  niot  at  law  as  he  did  be* 
fore*  When  he  can  sue  the  second  time,  without  being  barred  by 
the  former  judgment,  why  not  sue  in  equity  as  well  as  at  law  ? 
But  in  this  State  this  general  rule  is  departed  from  where  the  cowrt 
sees  that  the  defendant  has  a  valid  legal  defense,  and  has  intended 
to  make  it,  both  he  and  his  counsel,  and  not  to  act  so  as  to  eamse 
delay,  and  by  some  mistake  of  the  counsel,  the  pleadings  have 
not  been  calculated  to  bring  it  forward,  by  which  means  the  cause 
is  not  tried  upon  its  merits ;  there  a  court  of  equity  in  this  State  will 
entertain  the  cause,  for  the  purpose  of  letting  the  merits  prevail* 
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Our  courts  depart  from  the  general  rule  in  such  cases,  in  consider- 
ation of  the  difference  of  pra(^oe  in  this  State  and  in  England.  We 
consider  that  our  practitioners  are  hurried  from  court  to  court,  and 
have  not  the  ready  access  to  books,  nor  the  same  time  for  reflection 
as  the  practitioners  in  England  have.   And  that  therefore  the  general 
rules  which  originated  there,  cannot  be  rigidly  applied  here  without 
producing  injustice.    The  case  in  Cookers  Reports,  decided  at  Nash- 
yille,  this  court  has  overruled  on  the  last  circuit  in  two  different 
cases,  one  at  Carthage,  the  other  at  Nashyille.     We  do  not  consider 
ourselves  bound  by  it.     In  this  case  the  defendant  at  law  stated  the 
circumstances  of  his  case  to  his  counsel  he  put  in  a  plea  which  did 
not  so  exactly  fit  the  evidence  as  to  render  it  admissible  and  proper 
for  the  issue,  and  therefore  the  defendant  failed  in  his  defense.    He 
was  not  studious  of  delay.    His  counsel  did  not  mean  it.     No 
circumstances  *  throw  upon  the  transaction  any  just  suspicion     [9] 
of  this  sort,  and  therefore  we  feel  at  liberty  to  deviate  so  far 
only  from  the  general  rule  as  to  let  in  an  examination  of  the  merits. 
If  any  such  suspicion  could  fairly  be  raised,  we  would  inflexibly  ad. 
here  to  the  general  rule.     The  complainant  ought  to  be  relieved  as 
against  Mrs.  Jones. 

The  third  question  is,  ought  he  also  to  be  relieved,  as  against  Gil- 
lespie ?  The  circumstance  of  his  being  an  assignee  after  the  day  of 
payment  elapsed  is  enough  to  decide  this  question  in  the  i^ffirma- 
tive ;  and  his  conversation  with  Mitchell  renders  it  wholly  unequiv- 
ocal. The  complainant  must  be  relieved  against  him  also.  The 
promises  of  payment  made  by  Click  afler  the  assignment  are  of  no 
avail  to  him ;  these  did  not  induce  the  assignment,  they  were  not 
the  cause  of  Gillespie's  taking  it,  and  probably  also  were  induced 
by  the  dread  of  Christopher  Jones's  resentment.  Gillespie  had  de- 
vised the  plan,  as  Mrs.  Jones  said,  and  he  did  not  deny,  before  that 
bill  single  was  executed,  and  he  had  resolved  upon  it  when  he  gave 
his  advice  to  Mitchell. 

Decree  that  the  clerk  and  master  shall  ascertain,  and  report  to 
this  court  to-morrow  morning,  the  sums  received  by  the  defendant, 
Gillespie,  upon  his  judgment  at  law  against  the  plaintiff,  together 
with  the  interest  thereon  to  this  time,  and  the  amount  of  the  costs 
at  law,  together  with  interest  to  this  time ;  and  that  the  defendant 
Gillespie  shall  pay  the  same  complainant  within  three  months,  other- 
wise the  plaintiff  to  have  execution  for  the  same  against  him ;  and 
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that  the  defendant,  Elizabeth  Jones,  also  shall  be  liable,  in  case  of 
his  default,  to  the  payment  of  such  part  of  said  sums  as  shall  not  be 
paid  by  the  defendant,  Gillespie. 

See  AfTTutrang  y.  l^ompsariy  3  Ha^.  127 ;  King's  Digest,  2894,  9691. 


[10]       *  Robert  Toung  v.  Foroey  and  Henderson. 

[^Bailment.  —  JLocatio  HeiJ] 

Per  Curiam.  On  the  9th  of  February,  1806,  Forgey,  at  the 
instance  of  Henderson,  purchased  at  execution  sale  a  negro  man, 
whom  the  sheriff  sold  to  satisfy  a  debt  due  from  Henderson,  ad- 
vancing for  him,  with  a  sum  before  advanced,  to  the  amount  of 
$284.  Articles  were  drawn  purporting  that  the  money  might  be 
repaid  in  April,  May,  or  June  next  following,  and  that  the  negro 
might  be  retained  till  the  first  of  October,  and  then  be  returned. 
In  March,  1806,  an  addition  was  made  to  the  articles,  and  signed 
by  Henderson,  declaring  that  the  death  of  the  negro  should  be  the 
loss  of  Henderson.  In  1807,  the  knee  of  the  negro  being  affected 
with  rheumatic  pains,  a  plaster,  by  the  direction  of  Forgey,  was  ap- 
plied to  his  knee,  which  produced  excoriations  and  sores  that  finally 
eventuated  in  death  some  time  in  the  year  1809.  After  the  appli- 
cation, being  unable  to  labor,  and  growing  worse  every  day,  and 
being  not  furnished  by  Forgey  with  medical  aid,  one  of  the  wit- 
nesses, understanding  from  Forgey  that  the  death  of  the  negro 
would  be  the  loss  of  Henderson,  requested  that  Forgey  would  send 
the  negro  to  his  house  to  be  attended  to  and  taken  care  of.  He 
came  eight  or  ten  days  afterwards,  and,  after  staying  one  or  two 
days,  was  removed  in  a  cart  or  wagon  to  Robert  Young's,  where 
were  his  children,  and  he  there  remained.  In  December,  1807, 
Robert  Young  purchased  the  negro  from  Forgey,  who  affirmed  that 
Henderson  was  bound  by  the  articles  to  pay  the  $284 ;  that  the 
death  of  the  negro  would  be  Henderson^s  loss,  and  that  Robert 
Young  should  have  the  benefit  of  these  articles.  The  articles  were 
not  then  shown  to  Young ;  but  he  gave  his  bond  for  the 
[11]  $284,  to  be  paid  in  three  *  months.  Forgey  sued  upon  it 
and  recovered.     Young  brought  this  bill,  and  obtained  an 
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injunction,  which  hath  been  in  part  dissolved.  And  now  the  ques- 
tion isy  can  Young  be  relieved  upon  this  statement  of  facts  ?  We 
will  dismiss  many  points  which  might  with  propriety  enough  be 
drawn  into  discussion,  and  look  at  once  for  some  ground  that  will 
serve  at  once  as  a  foundation  for  our  opinion. 

Supposing  the  articles  to  be  by  law  assignable,  which,  however, 
is  very  questionable  (1  Ba.  Ab.  870,  872),  yet,  as  these  articles 
were  not  assigned  till  after  the  dissolution  of  the  injunction,  it  is 
manifest  that  Robert  Young,  when  he  filed  this  bill,  could  not  have 
any  benefit  of  these  articles  as  against  Henderson,  so  as  to  compel 
him  to  pay  the  $284.  The  same  remark  applies  to  any  argument 
founded  upon  the  act  of  1801,  ch.  6,  §  54. 

Again,  if  the  articles  were  assignable,  and  had  been  actually  as- 
signed, Robert  Young  could  not  recover  against  Henderson,  if,  at 
the  time  of  the  assignment,  Forgey  had  disabled  himself  to  recover 
of  Henderson  by  any  culpable  act  or  omission.  And  then  we  must 
consider  whether  he  was  so  disabled  by  the  misapplication  of  the 
plaster,  or  neglecting  to  offer  medical  aid  towards  effecting  a  cure. 
The  hirer  of  a  slave  is  the  owner  in  place  of  the  master,  during  the 
continuance  of  the  time  stipulated  ;  and  as  such  he  is  bound  to  sup- 
ply all  those  necessaries,  including  medical  aid,  which  a  good  master 
ought  to  furnish  to  the  slave  who  is  under  his  care  or  protection. 
It  is  because  of  this  obligation  of  the  temporary  owner,  that  the 
price  fixed  for  a  year  is  not  much,  if  at  all,  greater  than  the  half  of 
the  price  given  for  the  work  of  a  day  laborer,  for  whom  the  em- 
ployer is  not  bound  to  provide.  The  temporary  owner  bears  the 
loss  of  sickness,  running  away,  and  all  other  detrimental  casualties 
to  which  the  absolute  owner  would  be  liable  but  for  the  con- 
tract of  hiring,  *  and  is  compensated  in  the  diminution  of  [12] 
the  price  he  gives  for  the  time  stipulated.  The  temporary 
owner  in  this  case,  as  in  the  case  of  a  lease,  must  pay  the  consider- 
ation, though  the  house  be  T)umt  down  (1  Term,  310 ;  Newland, 
325),  so  that  he  hath  no  enjoyment  thereof;  yet  the  rent  is  due  and 
must  be  paid.  He  first  sustains  a  loss  coextensive  with  his  time,  the 
owner  in  fee  the  loss  coextensive  with  his  time.  The  same  is  the 
case  of  every  temporary  owner  of  a  chattel,  so  long  as  his  owner- 
ship continues.  Such  particularly  is  the  case  of  the  pawnee,  who 
in  point  of  reason  stands  precisely  on  the  same  footing  as  the  hirer. 
He  is  the  temporary  owner,  and  is  subject  to  the  duties  during  his 
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time  which,  but  for  the  pawn,  the  absolute  owner  would  be  liable 
to.  He  must  bear  the  loss  of  the  thing  pledged  by  his  act  or  omis- 
sion. If  he  had  sued  Henderson,  he  could  not  hare  recovered^  for 
he  would  have  been  met  with  the  objection  of  a  noxious  adminis- 
tration of  medicine  which  ruined  the  pledged  property.  At  least, 
he  might  have  been  met  with  the  objection  of  gross  neglect  of  that 
ordinary  care  which  one  of  common  prudence  would  have  used  for 
the  preservation  of  his  own  property.  He  who  claims  under  the 
pawnee  is  liable  to  the  same  objection.  Convenience,  humanity, 
and  good  policy  all  unite  in  the  support  of  this  position,  that  the 
temporary  owner  shall  be  onerated  with  the  care  of  preserving  the 
life,  health,  and  limbs  of  the  slave  committed  to  his  charge.  He 
can,  then,  act  immediately,  without  previous  consultation  with  the 
master,  whenever  the  emergency  occurs ;  it  will  be  his  loss  if  he 
do  not. 

The  evils  to  be  apprehended  from  a  diffisrent  rule  will  be  pre- 
vented by  timely  exertion  and  care  ;  the  slave  will  not  be  wantonly 
exposed  to  hardships  which  generate  disorders.  He  will  be  fur- 
nished with  food  and  raiment  needful  to  such  preservation, 
[13]  and  cruelties  which  force  him  to  absent  himself  will  not  *  be 
practiced  upon  him.  This,  too,  conforms  to  the  principle  of 
other  cases,  which  decide  that  the  bailee  who  is  benefited  by  the 
possession,  as  well  as  the  bailor,  shall  be  bound  to  ordinary  care, 
and  shall  be  answerable  for  a  correspondent  neglect.  Jones  on 
Bailment,  74,  76,  76,  77,  78,  118,  119,  120 ;  L.  R.  97 ;  1  Ba. 
Ab.  870.  It  was  not  correct,  as  stated  by  Forgey,  to  say  that  a 
loss  by  the  death  of  the  negro  would  fall  upon  Henderson.  He 
ought  to  have  added,  ^*  unless  some  duty  which  the  law  imposes  on 
the  pledgee  had  been  neglected^  which  in  law  would  exempt  Henderson 
from  his  liability,'*^  Young  contracted  under  the  idea  that  no  ex- 
ception could  discharge  Henderson.  Such  was  not  the  effect  of  the 
articles ;  they  were  not  correctly  represented.  He  has  been  de- 
ceived by  the  generality  of  the  affirmance.  Forgey's  duties  were 
not  transferred  to  Young,  as  between  Young  and  himself,  whatever 
allegation  may  Ue  in  the  mouth  of  Henderson.  No  such  thing  was 
expressly  mentioned,  nor  can  be  implied  from  the  nature  of  the 
transaction.  Forgey  representing  that  the  loss  was  to  fall  on  Hen- 
derson without  exception  of  circumstances,  it  was  cleai*ly  insinuated 
that  he  was  the  person  bound  for  the  cure  of  the  slave ;  an  idea 
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wholly  incompatible  with  Young's  obligation  to  provide  for  it,  and 
indeed  is  a  negative  of  that  proposition ;  and  so,  it  is  presumed,  did 
Young  understand  it.  How,  after  this,  could  Forgey  expect  such 
provision  to  be  made  by  Young  ?  Did  not  both  his  example  and 
deductions  declare  the  contraiy  ?  If  humanity  required  of  Young 
to  interfere  in  behalf  of  the  slave,  a  failure  offends  humanity,  but 
does  not  violate  his  engagements  with  Forgey,  who,  by  example 
and  the  form  of  his  contract,  and  by  his  declarations  then  and  after- 
wards made,  has  done  all  in  his  power  to  inspire  a  different  concep- 
tion in  Young. 

This  controversy  has  arisen  from  a  misunderstanding  of  the  duties 
of  the  pawnee  or  mortgagee,  but  it  is  a  misunderstanding 
which  originated  with  Forgey,  *  and  by  him  was  communi-  [14] 
cated  to  Young.  Reason  determines,  therefore,  that  Forgey, 
and  not  Young,  should  bear  the  consequences.  Many  times  all 
parties  are  intentionally  innocent,  but  yet  some  of  them  must  bear 
the  loss.  That  always  is  him  who  is  the  cause  of  the  loss,  however 
innocent  he  may  be  of  any  wrong  intended.  Where  one  of  two  in- 
nocent men  must  suffer,  let  the  loss  fall  upon  him  who  is  the  cause 
of  the  difficulty ;  in  this  instance  Forgey's  misconstruction  of  the 
contract  between  him  and  Henderson  has  been  the  cause  of  Hender- 
son's now  having  a  legal  difference  about  payment  of  the  $284 ; 
and  therefore  he,  Forgey,  and  not  Young,  should  bear  the  loss. 

A  further  view  might  be  taken  of  this  case,  and  others  referred 
to,  to  prove  that  an  assignment  of  one's  demand  does  not  also  as- 
sign his  obligations  connected  therewith  so  as  to  charge  the  assignee 
with  them,  as  in  case  of  covenant  in  gross  to  pay  rent.  But  as  the 
grounds  already  taken  seem  sufficient,  we  will  not  further  investi- 
gate the  analagous  cases.    See  Salk.  81 ;  Shorver,  340 ;  Doreg.  735. 

Decree  for  the  complainant. 

See  Hicks  v.  ParhoMf  8  Hay.  324,  and  note,  sub  Jin, 
18 
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William  P.  Chester  v.  the  Executors  of  John  Scott, 

DECEASED. 

[^Injuncttan  CLgairut  Judgment  at  Law.'] 

Per  Curiam.  William  P.  Chester,  having  the  interest  of  a 
bond  not  negotiable,  executed  by  James  Penny  to  George  and 
Henry  Miller,  and  by  them  assigned  to  Jacob  Miller,  made  a  con- 
tract with  John  Scott,  now  deceased,  not  having  the  bond  present 
at  the  time,  and  received  from  him  property  of  the  value  of  $458§, 
and  executed  his  bond  to  Scott,  on  the  21st  of  August,  1800,  for 

the  said  sum  of  $458|,  with  a  condition  in  tliese  words : 
[16]     "  The  condition  of  the  above  obligation  is  such,  that  if  *  the 

above  bound  William  P.  Chester  will  assign  and  make  over, 
within  two  years  from  the  date  hereof,  or  sooner  if  in  his  power, 
unto  the  said  John  Scott,  a  certain  judgment  which  said  Chester 
and  a  certain  Miller  shall  obtain  against  a  certain  Captain  James 
Penny ;  and  it  is  further  understood,  that  tlie  said  Scott  is  to  have 
no  more  than  $458|  out  of  said  judgment,  with  legal  interest  from 
the  date  hereof;  and  likewise  it  is  understood,  that  the  said  Scott  shall 
have  no  recourse  against  the  said  Chester,  in  case  of  said  Penny's 
ii^solvency  or  inability  to  pay,  after  the  said  judgment  is  transferred ; 
then  the  above  obligation  to  be  void,  else  to  remain  in  full  force.'' 
Against  James  Penny,  on  the  25th  of  September,  1800,  a  suit  was 
commenced,  in  Green  County  Court,  in  the  names  of  George  and 
Henry  Miller,  for  the  use  of  William  P.  Chester ;  and  on  the  27th 
of  October,  1801,  judgment  was  recovered  for  $579.60  and  cost ; 
$602  of  which  transferred  or  assigned  to  John  Scott,  by  Chester, 
on  the  execution  docket ;  afterwards,  on  the  3d  of  March,  1802, 
Chester  by  deed  transferred  or  assigned  the  same  amount  of  the 
judgment  to  Scptt,  and  tendered  the  transfer  to  him,  but  he  refused 
to  receive  it.  Penny  at  that  time  was  deemed  to  be  insolvent. 
Scott  commenced  suit  in  Washington  County  Court  against  Ches- 
ter, on  the  bond  by  him  executed.  Oyer  of  the  condition  was 
prayed,  and  the  transfers  before  stated  were  separately  pleaded  in 
bar  of  the  action.  To  which  pleas  general  demurrers  were  filed. 
The  court  sustained  them  upon  argument,  and  judgment  was  re- 
covered.    To  reverse  which  judgment  a  writ  of  error  was  presented 
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in  the  Saperior  Court  of  law,  and  at  March  term,  1809,  the  judg- 
ment of  the  County  Court  was  affirmed.  To  be  relieved  against 
this  judgment  is  the  object  of  the  present  bill.  In  which 
the  complainant  insists  that,  *  on  obtaining  the  judgment  [16] 
in  the  names  of  George  and  Henrj  Miller^  for  hb  own  use, 
and  assigning  the  same  to  Scott  within  two  years,  he  has  per- 
formed all  he  was  bound  to  do  by  his  agreement,  and  is  not  account- 
able for  the  solvency  of  Penny. 

If  the  cause  depended  upon  the  solvency  of  Penny,  the  couit 
would  be  of  opinion  that  the  seeming  implication  of  responsibility  in 
Chester ;  for  insolvency  between  the  contract  and  the  assignment 
would  vanish,  upon  the  ascertainment  of  the  real  cause  of  the  pro- 
vision which  is  supposed  to  jfumish  the  implication.     The  assign- 
ment is  generally  supposed  to  create  a  contract  raised  by  the  law, 
for  indenmifying  the  assignee  against  the  insolvency  of  the  obligor. 
And  to  prevent  that  operation  of  the  assignment,  was  this  part  of 
the,agreement  made.     Here  is  an  obvious  and  a  plain  cause  for  it, 
and  why  then  create  furthermore  another  contract,  extending  to  a 
time  anterior  to  the  assignment,  making  by  construction   an  ad- 
ditional one  besides  this  ?     The  rule  is  that  the  implication  must  be 
necessary  and  inevitable  ;  one  without  which  certain  woi*ds  would 
be  inoperative,  and  without  effect.     Here  is  a  plain  and  obvious 
meaning,  productive  of  a  plain  agreement,  which  cannot  be  over- 
looked or  laid  aside,  and  which  without  necessity  ought  not  to  be 
enlarged.     What  is  there  to  raise  an  anterior  responsibility  on  the 
part  of  Chester  ?    Is  he  liable  before  the  assignment,  which  con- 
cludes in  itself  a  covenant  that  the  assignee  shall  have  the  money  ? 
By  which  we  understand  that  he  shall  not  be  defeated  by  the  as- 
signor ;  Mod.  113 ;  S.  R.  683 ;  2  Ld.  Ray.  1242, 1419 ;  2  Be.  Rep. 
820.     He  is  not  liable  to  any  such  covenant  before  assignment,  and 
then  he  is  only  liable  by  fine  of  the  agreement  contained  in  his  bond ; 
that  is,  to  obtain  judgment  and  transfer  in  the  time  limited,  as  the 
obligation  contemplated.     What  is  there  to  create  ulterior 
responsibility  ?  Will  his  obligation  to  assign  at  a  future  *  time     [17] 
do  it  ?    No ;  for  that  would  be  by  conjecture  to  burden  him 
with  a  contract  concerning  which  there  is  perfect  silence,  though 
the  parties,  by  reducing  their  agreement  to  writing,  have  signified 
that  neither   is  to  be  charged   further  than  is  there  set  down. 
Chester  then  is  exempt  from  responsibility  for  the  insolvency  of 
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Penny,  prior  to  the  time  of  the  assignment.  And  this  brings  us  to 
the  remaining  part  of  the  case,  which  is  the  judgment  and  assign- 
ment of  a  certain  debt  to  Scott,  within  a  certain  time.  The  person 
liable  to  that  debt,  the  amount  of  it,  exceeding  $458,  the  person  hav- 
ing the  real  ownership  of  it,  the  person  through  whom  it  came  to 
him,  are  all  congregated  in  the  description  of  the  paper  offered  to  be 
assigned,  and  agree  with  that  which  is  covenanted  to  be  assigned. 
Refosal  to  receive  it  is  founded  upon  a  mistake,  for  the  judgment 
was  not  to  be  in  the  name  of  Chester  and  Miller,  as  plaintiffs,  but 
they  are  to  obtain  it.  The  description  of  the  obligor  is  not  precisely 
made,  the  Christian  name  is  omitted  and  the  surname  relied  on,  be- 
cause the  instrument  was  not  present ;  and  more  particularity  was 
dangerous,  for  a  special  description  not  correctly  made,  would  be  far 
worse  than  a  general  one,  which  suited  any  one  of  several  persons 
as  well  as  the  one  really  intended.  We  are  satisfied  that  Chester 
did  comply  with  his  undertaking,  and  were  it  now  to  be  decided  by 
us  in  a  court  of  law,  we  should  say  that  Scott  ought  not  to  recover 
against  him,  for  not  obtaining  and  assigning  in  due  time  the  judg- 
ment contracted  for ;  but  still,  however  reluctant  we  may  be  to 
decide  against  Chester,  the  rules  of  law  must  be  preserved.  It  is 
better  that  Chester  should  submit  to  the  hardship  and  injustice 
which  involve  him,  than  be  the  occasion  of  prostrating  the  rules  of 
law,  framed  for  the  preservation  of  the  best  interests  of  the  people. 

It  is  better,  says  a  great  lawyer,  to  suffer  a  particular  mis- 
[18]     chief  than  a  general  inconvenience.     *  If  we  say  that  one 

against  whom  a  judgment  is  given  at  law  may  come  into 
this  court  and  be  relieved,  without  any  other  allegation  than  this, 
that  the  court  of  law  decided  improperly  upon  a  matter  properly 
before  and  properly  cognizable  by  them,  what  will  be  the  conse- 
quence ?  We  shall  in  all  cases  decide  more  legal  questions  over- 
riding and  overruling  the  opinions  of  other  courts  exercising  com- 
mon law  jurisdiction,  taking  from  them  and  the  jurors  of  the 
country,  the  bulwarks  of  our  Constitution,  the  determination  of  every 
case  where  we  may  think  proper  to  interfere.  Does  not  this  pros- 
trate the  whole  jurisdiction  of  the  common  law  courts,  with  the 
trial  by  jury  also  ?  Surely  it  does.  And  therefore  this  court  ought 
not  to  interfere  but  in  cases  where  the  defense  of  the  party  for 
some  cause  cannot  be  considered  at  law,  and  cannot  be  made  avail- 
able there,  or  where  some  fraud  is  practiced,  by  which  a  common 
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law  court  has  been  prevented  from  hearing  the  merits  of  the  cause 
fully  before  it.     Then  the  injured  party,  alleging  that  circumstance, 
may  come  here  and  hare  a  consideration  of  the  matter  which  the 
court  of  law  has  been  precluded  from  considering.     If  the  circum- 
stance be  truly  alleged,  this  court,  either  upon  the  admission  or  proof 
of  that  circumstance,  if  denied,  will  proceed  to  act  upon  the  com- 
plaint ;  but  if  that  circumstance  be  not  alleged,  or  not  truly  alleged, 
then  equity  will  say,  as  any  other  court  is  bound  to  say,  dt  finis 
UUum^  that  the  public  quietude  may  be  maintained.     This  matter 
being  adjudicated  by  a  court  of  competent  jurisdiction,  we  will  give 
credence  to  their  decision  and  believe  that  it  is  legally  correct  and 
just.    How  else  is  strife  and  controversy  to  be  terminated  ?  We  over- 
haul the  judgment  upon  the  charge  of  error  in  judgment ;  others 
overhaul  ours,  and  we  again  overhaul  them.     Here  is  confusion  with- 
out end,  disturbance  without  a  period,  and  strifes  intermina- 
ble.   It  is  only  *  to  be  avoided  by  supporting  and  preserving      [19] 
the  rule  we  are  now  contemplating.     Scott,  if  he  had  iailed  to 
recover  at  law,  and  had  come  into  this  court,  might  have  been  met 
with  the  objection  that  he  was  concluded  and  barred  by  the  judg- 
ment at  law ;  and  why  may  not  he  say  to  Chester,  Tou  also  are  con- 
cluded and  bound  by  the  decision  of  law.    Surely  both  are  con- 
cluded as  well  as  one.     And  both  are  equally  barred.     This  is  not 
like  those  cases  in  which  we  have  given  relief,  by  relaxing  the  rule 
against  the  entertainment  of  cases  legally  retrievable  at  law.     In 
those  cases  the  court  of  law  could  not,  and  did  not  decide  upon  the 
fact  which  formed  the  defense,  but  were  prevented  by  some  unto- 
ward occurrence.     Here  no  such  occurrence  intervened,  the  whole 
defense  was  fiilly  and  fairly  submitted  to  the  court  of  law,  and  was 
decided  upon  by  it.     We  cannot,  under  such  circumstances,  give 
relief  in  this  court  but  by  a  previous  demolition  of  a  rule  of  this 
court,  of  a  magnitude  and  importance  to  society  which  commands 
and  is  entitled  to  the  highest  consideration  and  reverences.     In  the 
midst  of  our  feelings  on  this  occasion,  there  is  one  ray  of  consola- 
tion.    It  is  not  impossible  but  that  in  the  settlement  between  Ches- 
ter and  Penny,  Chester  may  have  received  some  counterpoise  to 
the  losses  we  deplore. 

Dismiss  the  e(ymplainanCs  hill  with  costs. 
See  the  antborities  collected  in  Einjr*s  Digest,  2401  and  9688. 
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Elizabeth  M'Elhatton,  by  her  next  Friend,  Jane  Coalter, 
V.  Henry  Howell,  John  Alfred,  Gabriel  M'Craw,  and 
Jane  Coalter. 

[^Husband  and  Wife.  —  Wtfe's  JEquity.'] 

Per  Curiam.  The  bill  states,  that  upwards  of  twenty 
[20]  years  ago  *  the  complainant  intermarried  with  a  certain 
John  M'Elhatton,  of  the  county  of  Granger ;  that  not  long 
after  the  intermarriage  they  moved  to  the  State  of  Georgia ;  that 
her  husband  turned  out  to  be  a  man  of  a  very  dissipated  character, 
addicted  to  habits  of  ebriety  and  lewdness,  regardless  of  her  happi- 
ness and  the  obligations  of  the  married  state ;  that  this  conduct 
produced  a  state  of  want,  and  a  total  disability  in  her  husband  of 
supporting  the  family,  notwithstanding  ail  the  effects  of  her  indus- 
try to  the  contrary ;  so  that,  after  cohabiting  with  him  for  sixteen 
years,  the  united  pressure  of  intolerable  ill-treatment,  and  the 
absence  of  the  common  necessaries  of  life,  forced  her  to  return  to 
Granger,  and  seek  the  protection  of  her  father,  John  Coalter,  still 
then  living ;  that  after  her  return  to  her  father,  who  received  her, 
she  filed  her  petition  for  a  divorce,  which  is  still  pending  ;  that  in 
the  year  1811,  her  father,  the  said  John  Coalter,  departed  this  life 
intestate,  leaving  a  considerable  real  and  personal  estate  to  be 
divided  amongst  his  children,  to  a  share  of  which  she  was  entitled ; 
that  upon  the  petition  of  some  of  the  heirs,  the  real  estate  was 
divided,  and  the  part  of  the  complainant  laid  off,  of  which  she 
became  possessed ;  that  the  amount  of  the  personal  estate,  after 
satisfying  all  demands,  which  remained  to  be  distributed,  in  the 
hands  of  the  defendants,  Gabriel  M'Craw  and  Jane  Coalter,  admin- 
istrator and  administratrix,  was  $2,982.59 ;  that  her  said  husband, 
hearing  that  a  considerable  real  and  personal  estate  had  fallen  to 
her  by  the  death  and  intestacy  of  her  father,  returned  into  Gran- 
ger, and  sold  and  assigned  his  interest  in  the  same,  before  division 
and  without  having  reduced  any  part  thereof  into  his  possession, 
unto  the  defendant,  John  Alfred,  who  sold  and  assigned  the  same 
unto  the  defendant,  Henry  Howell ;  that  the  said  Howell  caused  an 
ejectment  to  be  brought  for  the  part  of  the  land  in  her  posses- 
sion, the  declaration  to  be   served  on  her  tenant  without  her 
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*  notice,  and  by  fraud  and  confederacy  obtained  judgment     [21] 
by  default,  and  the  complainant  to  be  turned  out  of  posses- 
sion ;  that  said  Howell  caused  a  petition  for  her  share  of  the  per- 
sonal estate  to  be  filed  in  the  name  of  her  husband  alone,  in  the 
said  court  of  Granger  County,  with  an  assignment  of  his  interest  in 
what  might  be  recovered  by  the  attorney  on  the  record.     The  ad- 
ministrators, respecting  the  equity  of  the  complainant,  claimed  to 
hold  as  her  trustees,  and  on  this  ground  resisted  the  claim  of  the 
petition,  which  was  not  sustained  by  the  court,  but  the  matter  of 
the  petition  decreed  to  the  petitioner,  which  upon  appeal  to  the 
Circuit  Court  was  confirmed,  but  the  decree  suspended  for  60  days 
to  give  time  for  an  application  to  .this  court.     The  answer  of  John 
Alfired  states  he  married  the  daughter,  being  the  only  child,  of  the 
complainant  and  the  said  John  M'Elhatton  ;  that  after  the  death  of 
the  complainant's  father,  she  applied  to  him  to  go  to  the  State  of 
Virginia,  where  she  said  she  understood  the  said  John  then  was, 
and  purchase  from  him  his  right  of  the  property  accruing  by  her 
father's  death,  for  the  benefit  of  her  daughter,  the  respondent's 
wife ;    that    he   accordingly  went   there,  but  the  said  John  was 
iiot  to  be  found ;  that  some  time  afterwards  said  John  returned, 
and  applied  to  this  defendant  to  sell  his  interest  in  said  property 
to  him,  for  the   benefit  of  his  daughter,  which  he  consented  to 
do,  having  first   obtained   the   consent  of  the  complainant,*  who 
recommended    the   measure;    that   he   gave   the  said   John,  his 
father-in-law,  $200  for  the  same.     He  further  states  that  he  was 
much  surprised  at  finding  soon  afterwards  that  the  complainant  w^as 
very  angry  because  he  had  made  said  purchase,  and  to  give  satis- 
faction, he  offered  to  her  the  use  of  the  whole  during  her  life,  or  he 
would  take  the  whole  and  maintain  during  life,  or  that  she  might 
take  her  choice  of  either  the  real  or  personal  estate,  and- he  would 
take  the  other ;  all  which  propositions  she  rejected.     Find- 
ing he  could  not  give  satisfaction,  *  and  not  willing  to  in-     [22] 
volve  himself  in  litigation  with  his  mother-in-law,  he  con- 
cluded to  relinquish  his  right  therein  to  any  person  willing  to  take 
the  same,  and  finding  the   defendant,  John  Howell,  willing,  he 
transferred  to  him  for  the  consideration  of  $700 ;  and  he  submitted 
whether,  as  the  complainant's  assent  was  freely  given  to  his  pur- 
chase, the  same  can  now  be  canceled  by  this  court.     The  answer 
of  the  defendant,  Howell,  states  that  he  admits  the  intermarriage  of 
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the  complainant  and  the  said  M'Elhatton,  their  removal  to  the  State 
of  Georgia,  and  their  separation,  bat  the  cause  he  is  ignorant  of ; 
believes  it  was,  however,  her  fault,  for  he  always  understood  the 
said  M'Elhatton  provided  plentifully  for  his  family  ;  admits  that  the 
complainant's  father  died  intestate,  leaving  the  property  in  the  bill 
mentioned,  and  that  the  complainant  is  one  of  the  heirs  at  law  and 
distributee  under  the  statute.  He  further  states  that  the  defendant^ 
Alfred,  at  the  complainant's  request,  as  he  is  informed  and  belieyes, 
purchased  the  right  and  title  to  the  said  share  from  the  said 
John  M'Elhatton,  who,  as  he  is  also  informed,  before  the  said  sale  by 
him,  offered  to  the  complainant  that  if  she  would  return  and  live 
with  him,  she  should  have  the  use  and  management  of  the  said 
property,  and  that  he  would  convey  the  same  accordingly  to  any 
person  for  this  purpose,  upon  condition  to  be  void  if  she  should 
again  leave  him,  but  the  complainant  refuses  to  have  any  connec- 
tion with  him ;  that  he  is  informed  and  believes,  that  the  defendant, 
Alfred,  made  the  proposal  to  her  stated  in  his  answer ;  that  after- 
wards, said  Alfred  proposed  a  sale  of  the  same  to  this  defendant, 
which  took  place  at  the  price  of .  $700  ;  that  upon  application 
to  the  defendant,  M'Graw,  the  administrator,  he  was  refused 
the  share  of  the  personalty,  being  informed  by  him  that  the  com- 
plainant's counsel  had  forbid  the  payment  thereof.  He  admits  that 
•  he  brought  an  ejectment  against  Meal^  tenant  in  possession, 
[23]  and  got  judgment  *  by  default,  but  denies  it  to  have  been 
done  by  combination  with  Meal  or  any  other  person ;  and 
that  he  took  a  writ  of  possession,  and  became  possessed  by  means 
thereof.  He  admits  that  he  appeared  as  agent  for  said  John  M'El- 
hatton, in  defending  the  petition  for  a  divorce.  He  admits  filing  a 
petition  for  the  distributive  share  of  said  estate,  and  that  the  same 
is  opposed  by  the  administrators,  for  whose  benefit  he  knows  not, 
but  he  believes  it  to  be  for  their  own.  He  admits  the  assignment 
in  his  favor  by  the  attorney,  who  was  empowered  to  do  so  by  said 
John  M'Elhatton ;  that  the  said  complainant  was  well  acquainted 
with  the  fondness  of  her  husband  for  spirituous  liquors  before  the 
intermarriage,  and  with  his  character  and  disposition,  &c. 

Upon  these  answers  a  motioi)  was  made  to  dissolve  the  injunction 
which  had  been  granted  in  this  cause  ;  and  it  being  a  new  case,  the 
court  requested  it  to  be  spoken  to  in  behalf  of  the  motion,  which  the 
next  day,  upon  its  being  called  up,  was  declined  by  the  counsel,  and 
by  them  submitted  without  argument. 
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It  is  not  necessary  to  advert,  upon  the  present  question,  to  those 
unhappy  circumstances  which  embittered  the  married  state  between 
these  parties,  and  which  are  on  the  one  side  detailed  in  the  bill,  and 
on  other  brought  forward  by  way  of  recrimination  in  the  answer. 
They  may,  or  perhaps  some  of  them  may,  with  propriety  be  taken 
into  consideration  upon  the  final  hearing.  At  present  the  material 
charges  are,  that  the  complainant  is  a  married  woman,  living  apart 
from  her  husband  by  his  default,  without  any  support  from  him ; 
that  he  is  in  a  state  of  insolvency,  having  neither  the  means,  nor 
the  habits  if  he  had  the  means,  necessary  to  afford  her  a  support ; 
that  in  this  state  of  things,  a  distributive  share  of  her  father's  estate 
hath  accrued  to  her  husband  and  her,  in  her  right,  which  the  hus- 
band, not  having  reduced  into  possession,  hath  for  valuable 
consideration  assigned  over,  *  and  that  the  assignee  is  en-  [24] 
deavoring  to  obtain  the  possession  of  the  whole  thereof,  with- 
out having  settled  any  part  to  the  separate  use  of  the  complainant. 
The  rule  of  law  is,  with  respect  to  such  part  of  the  wife's  personal 
estate  as  is  not  in  her  possession,  to  wit,  debts  owing  to  her,  con- 
tingent interests,  money  owing  to  the  wife,  on  account  of  intestacy, 
and  the  like,  of  such  estate  the  marriage  is  a  qualified  gift  to  the 
husband,  that  is,  upon  condition  that  he  reduce  them  into  possession 
during  the  coverture,  which  will  be  effected  by  the  receipt  of  the 
money  himself,  or  by  the  hands  of  another  person,  properly  authctt- 
iaed  for  this  purpose.  See  Roper,  77,  78,  cites  Roll.  Ab.  842,  350  ; 
Moore,  452.  In  equity,  however,  this  interest  and  authority  have 
been  considerably  modified,  under  particular  circumstances.  One  of 
these  modifications  is,  that  although  in  a  court  of  law  the  husband 
can  compel  the  payment  of  the  wife's  chose  in  action,  &c.,  and  can- 
not be  prevented  therefrom,  yet  if  he  is  under  the  necessity  of  re- 
verting to  a  court  of  equity  to  effectuate  this,  equity  will  not  inter- 
fere unless  he  will  submit  to  dispense  equity  before  it  is  administered 
to  him  ;  that  is,  it  will  not  act  on  his  behalf  unless  he  submit  to 
make  a  competent  settlement  upon  the  wife,  when  no  settlement 
has  been  made.  Rop.  98 ;.  2  P.  W.  641 ;  8  P.  W.  12,  202.  This 
is  the  wife's  equity ;  it  is  the  guard  of  this  court  over  her  interest 
when  she  cannot  protect  herself,  and  has  existed  for  a  great  length 
of  time;  and  is  not  confined  to  those  cases  only  where  the  husband 
seeks  the  assistance  of  this  court,  for  it  has  restrained  him  from  pro- 
ceeding in  the  ecclesiastical  court  to  obtain  his  wife's  portion,  from 
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the  inability  of  the  latter  court  to  compel  a  settlement.  Rep.  96 ;  2 
Atk.  420,  514  ;  2  P,  W.  641 ;  1  Ves.  538 ;  8  Br.  Ch.  195.  This 
last  case  is  similar  to  the  present.  The  County  Court  of  Pleas  and 
Quarter  Sessions,  by  the  act  of  1762,  ch.  6,  §  23,  is  constituted 
[26]  the  proper  forum  for  the  recovery  *  of  legacies,  filial  portions, 
and  distributive  shares  of  intestate  estates  by  petition,  answer 
upon  oath,  &c.,  in  manner  and  form  of  chancery  proceedings. 
The  ecclesiastical  court  in  England  has  the  same  jurisdiction,  but 
is  incompetent  to  make  a  settlement  on  the  wife  upon  a  suit  by  the 
husband  for  the  wife's  property.  So  is  the  Court  of  Pleas  and 
Quarter  Sessions  in  this  State,  under  the  act  of  Assembly.  By  a 
parity  of  reason,  as  a  court  of  equity  in  England  will  interfere  upon 
such  a  case  as  the  present,  and  prevent  the  husband  from  reducing 
into  his  possession  the  distributive  share  of  the  wife  until  a  com- 
petent settlement  be  made  by  him  under  the  direction  of  that  court, 
so  here  in  this  State,  it  being  conceived  that  the  wife  has  the  same 
equity  as  in  England,  and  there  this  equity  is  in  such  case  inter- 
posed as  a  guard  for  her  protection,  it  seems  to  follow,  necessarily, 
that  this  court  has  the  power  needful  to  render  its  jurisdiction  effect- 
ual, and  that  by  it  the  County  Court  may  be  restrained  from  pro- 
ceeding, in  such  a  case  as  the  present,  until  a  settlement  is  made  in 
the  wife,  or  the  property  is  investigated  here.  The  answers  here 
brought  forward  two  other  grounds  of  defense,  which  seem  to  be  re- 
lied on  to  rebut  this  equity  •f  the  wife ;  the  first  is,  that  the  hus- 
band received  a  valuable  considei*ation  for  his  interest ;  the  second, 
that  the  complainant  assented  to  his  assignment  of  it.  With  regard 
to  the  first,  the  authorities  are  numerous  and  express,  that  the  as- 
signment by  the  husband  for  a  valuable  consideration  bars  not  this 
equity  of  the  wife.  There  is  this  case  in  the  books.  At  law  the 
husband  cannot  support  an  action  against  executors  for  a  legacy  due 
to  the  wife.  Why  ?  because  it  would  totally  defeat  this  equity  of 
the  wife.  It  would  then  be  whimsical,  says  the  book,  that  the  as- 
signee in  equity  should  be  in  a  better  situation  than  the  husband 
himself  is  in  at  law  ;  and  that  the  husband,  not  being  entitled 
[26]  at  law,  should  by  assignment  to  another  *  for  valuable  consid- 
eration, entitle  that  person  in  equity.  The  husband  cannot 
by  this  assignment,  or  any  other  means,  deprive  her  of  this  equity. 
See  Roper,  97,  98  ;  8  P.  W.  199  ;  2  Atk.  207,  549 ;  1  Bro.  Ch.  44, 
51.     Every  reason  applicable  to  the  case  of  a  legacy,  is  equally  ap- 
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plicable  to  the  case  of  a  distribative  share.  More  especially  when 
this  accession  has  fallen  due  after  a  separation  has  taken  place  be- 
tween the  hnsband  and  wife.     2  Yes.  junior,  191. 

As  to  the  other  ground,  that  the  complainant  hath  assented  to  the 
assignment  by  the  hnsband,  it  is  not  conceived  that  this  varies  the 
case  in  the  least.    The  general  rule  of  law  is,  that  the  husband  can- 
not covenant  with  or  grant  anything  to  the  wife.     This  is  a  natural 
consequence  of  union  of  person,  for  the  grant  would  suppose  a  sep- 
arate existence,  and  a  covenant  amounts  only  to  a  covenant  with 
himself.   Roper,  204,  and  the  cases  there  cited.     One  reason  of  the 
law  and  of  its  policy  is  to  prevent  the  regard  the  wife  is  supposed  to 
have  for  the  husband  from  stripping  her  of  all  her  property  during 
the  marriage.     Therefore  she  is  not  admitted  to  make  any  contract, 
nor,  of  course,  to  give  her  assent,  which  amounts  to  the  same,  unless 
she  acts  in  a  representative  character ;  then  in  some  cases  she  may, 
when  the  reason  of  the  rule  which  is  for  her  protection  does  not 
forbid  it.     A  strong  evidence  of  the  force  and  extent  of  this  protec- 
tion is  her  incapability  of  being  sued  at  law  as  a  feme  sole^  which 
necessarily  presumes  her  incapacity  of  contracting.    The  exceptions 
to  the  rule  of  the  cases  of  exile,  abjuhition,  and  divorce,  result  from 
necessity,  and  add  strength  to  its  principle,  by  excluding  the  possi- 
bility of  the  power,  influence,  or  coercion  of  the  husband  in  these 
casesr.     Another  exception,  it  is  true,  was  attempted  to  be  intro- 
duced in  the  case  of  Corbet  and  Poelnitz,  1  Term,  5,  where 
the  wife  lives  apart  from  her  husband  by  deed  of  articles  *of    [27] 
separation,  by  which  she  has  a  provision  independent  of  him ; 
but  this  decision  was  overruled  by  the  case  of  Marshall  and  Rutton, 
8  T.  545.    From  this  almost  universal  rule  of  law,  considering  her 
incapable  of  giving  her  assent  to  a  contract  by  which  she  could  be 
sued  or  her  interest  barred,  it  would  be  strange  indeed  that  equity 
would  take  hold  of  what  the  law  rejects,  and  admit  a  responsibility 
that  would  destroy  the  equity  it  had  itself  created.     It  is  therefore 
established  in  equity,  that  any  extra-judicial  agreement  entered  into 
between  husband  and  wife,  relative  to  her  property,  will  be  of  no 
effect ;  R.  98 ;  4  Ves.  junior,  16  ;  that  to  bind  the  wife  by  her  con- 
sent to  the  husband's  receiving  her  property  must  be  in  court,  or 
before  proper  commissioners  for  the  purpose,  or  even  in  the  case  of 
her  assent  to  an  arrangement  respecting  her  separate  property  with 
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her  husband  by  deed,  that  it  will  not  be  established  without  her  ac- 
tual presence  in  court.     2  Ves.  junior,  600. 

See  Dearin  v.  FUzpattick,  Meigs,  551 ;  SmitJi  ▼.  Greer,  8  Hum.  118  ;  Cojh 
pedge  v.  ThreadgUl,  3  Sneed,  577  ;  WUhs  v.  Fitzpatrick,  1  Hum.  54 ;  Scoii  ▼• 
Hix,  2  Sneed,  192 ;  Famsworth  v.  Lemons,  11  Hum.  140 ;  PhUHps  ▼.  Hassell,  10 
Hum.  197;  King's  Digest,  8971,  7200. 


John  G.  Ruble,  Appbltj^nt,  v.  William  Murray,  Appellee. 
[^Tender,  —  Payment  of  Money  into  Court,  —  JSvidenceJ] 

Per  Curiam.  Murray  recovered  judgment  against  Ruble  be- 
fore a  justice  of  the  peace  for  Washington  Court,  for  the  sum  df 
$20.  Ruble  appealed  to  the  County  Court,  and  on  the  trial  there 
had  a  verdict  in  his  favor.  Murray  appealed  to  the  Circuit  Court, 
gave  bonds  and  security,  &c.  In  the  transcript  of  the  record  sent 
up  to  the  Circuit  Court,  there  is  the  following  memorandum :  "  At 
the  time  of  taking  the  above  appeal,  $20  was  tendered  and  deposited 
in  the  clerk's  office  by  Jacob  Hartsell,  for  William  Murray's 
[28]  use,  for  the  payment  of  the  gun  in  dispute,  *  which  was  re- 
fused by  said  Murray."  On  the  trial  in  the  Circuit  C/ourt| 
after  the  evidence  on  both  sides  was  gone  through,  the  court  in 
their  charge  to  the  jury,  told  them  that  there  was  enough  on  the 
record  to  authorize  them  to  find  for  the  plaintiff;  that  the  money 
paid  by  Abraham  Hartsell,  as  stated  in  the  record,  must  be  consid- 
ered as  having  been  done  by  the  privity,  and  with  the  consent  of  the 
defendant,  and  was  an  acknowledgment  of  so  much  due.  To  which 
opinion  of  the  court,  the  defendilnt,  by  his  counsel,  excepts,  and 
tendered  his  bill  of  exceptions,  which  the  judge  signed  and  sealed. 

The  jury  found  for  the  plaintiff,  Murray,  $28. 

A  new  trial  was  moved  for,  and  refused,  and  a  writ  of  error  was 
taken  to  remove  the  cause  into  this  court. 

Payment  of  money  into  court  came  into  use  to  relieve  the  de- 
fendant from  the  difficulty  of  pleading  a  tender  where  he  had  made 
one,  or  where  he  had  not  had  an  opportunity  of  making  one,  or 
had  neglected  to  make  one.  It  was  originally  allowed,  if  applied 
for  before  plea  pleaded,  but  since  that  time  is  allowable  in  cases 
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where  the  defendant,  upon  application  to  the  court,  is  permitted  to 
withdraw  his  plea ;  it  is  made  by  virtue  of  a  rule  of  court,  gener- 
ally annexing  the  condition  of  paying  costs,  and  further  directing 
that  sum  to  be  stricken  out  of  the  declaration,  if  refused  by  the 
plaintiff;  and  for  that  sum  that  no  evidence  shall  be  received  on  the 
trial.  This  reduced  the  controversy  to  the  quantum  of  damages  to 
be  allowed  by  the  jury;  and  the  consequence  was,  that  if  the 
plaintiff  on  trial  did  not  prove  a  greater  sum  due  than  that  paid  in, 
a  verdict  passed  for  the  defendant,  who  had  judgment  for  sub- 
sequent costs.  If  the  plaintiff  proved  that  more  was  due,  he  had  a 
verdict  and  judgment  for  the  balance  and  subsequent  costs.  1  Ba. 
Ab.  473 ;  C.  T.  Hard.  260.  If  costs  be  first  paid,  together 
with  the  *  money  paid  into  court,  the  plaintiff  may  proceed,  [29] 
and  if  he  recover  a  less  [greater  ?  See  Tidd's  Pr.  627,  4th 
Am.  ed.]  sum,  he  shall  have  costs  to  the  time  of  the  judgment,  but 
will  be  ordered  to  deduct  from  the  judgment  for  the  principal  and 
costs,  the  sum  paid  into  court.  The  defendant  cannot  take  back 
the  money  paid  into  court.  2  Strange,  1220  ;  Salk.  597  ;  Barnes, 
281,  284.  The  payment  of  money  into  court  is  to  be  proved  by 
production  of  the  rule. 

Here  the  money  was  paid  into  court  without  the  time  and  with- 
out a  rule,  and  indeed  would  not  have  been  allowed  of  by  the 
court,  had  it  been  applied  for.  It  was  paid  after  plea  pleaded ;  in- 
deed after  verdict.  Can  the  defendant  be  allowed  a  greater  ad- 
vantage for  his  irregularity,  than  he  could  obtain  by  a  regular 
application  to  the  court  ?  We  suppose  otherwise  ;  and  how  he  is  to 
prove  it  ?  There  is  no  nile  to  produce.  There  is  only  a  memo- 
randum, made  by  the  clerk  ;  no  terms  are  annexed  ;  no  costs  paid  ; 
no  order  to  strike  out  of  the  declaration.  What  is  to  hinder  the 
person  who  paid  in  this  money  from  taking  it  back  ?  For  breach  of 
a  rule  he  might  be  proceeded  against  by  attachment ;  here  he  is  not 
subject  to  any  attachment,  no  rule  having  been  made  that  can  be 
broken.  It  is  paid  in  by  a  third  person,  no  party  to  the  action,  and 
therefore  still  less  under  the  control  of  the  court  than  a  party. 
When  the  defendant  is  not  allowed,  as  in  case  of  a  rule  to  strike 
out  uf  the  declaration,  nor  any  one  advantage  resulting  from  a  rule, 
had  it  been  made,  can  he  be  subject  to  the  disadvantages  thereof, 
and  to  have  it  urged  against  him  that  he  has  admitted  the  sum 
paid  in  to  be  due  ?     Can  he  insist  that  the  plaintiff  shall  proceed  at 
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the   peril  of  costs,  when  there  is  nothing  upon  the  record  that 
orders  it  ?    As  this  procedure  leaves  the  plaintiff  wholly  unembar- 
rassed, and  is  to  him  a  mere  nullity,  iumishing  no  restraints 
[30]     upon  him,  nor  evidence  against  him  at  the  *  trial,  would 
it  not  be  unreasonable  to  draw  from  it  evidence  against  the 
defendant  of  admissions,  to  the  amount  of  tlie  sum  paid  in  ?    Would 
it  not  be  hard  to  implicate  the  real  defendant  in  the  cause  into  an 
abandonment  of  his  defense,  leaving  at  liberty  the  person  who  paid 
in  the   money  to  withdraw   it  after  the  mischief   was  effected; 
leaving  the  real  defendant  exposed  to  the  judgment  and  execution 
which  had  been  founded  upon  the  supposed  admission  of  the  de- 
fendant deducible  from  such  payment  ?     The  record  says  Hartsell 
paid  it  for  the  use  of  Murray,  who  refused  it.     There  is  no  rule  on 
the  record  to  estop  him,  none  that  impounds  the  money  for  the  sat- 
isfaction of  the  demand  in  that  action,  or  any  part  of  it  in  any 
degree.     The  court  cannot,  if  applied  to,  say  this  sum  shall  be  de- 
ducted from  the  judgment.     The  court  could  only  say,  the  offer 
being  rejected,  is  as  if  it  had  never  been  made.     As  there  is  no 
rule  of  court  to  be  used  as  evidence,  fixing  the  defendant  with  an 
admission,  the  charge  to  the  jury  so  to  consider  it  was  incorrect. 
See  Keys  v.  Boder,  1  Head,  19 ;  King's  Digest,  6817,  11,568. 


Massinoale  v.  Tate. 


[  Guardian  and  Ward.  —  Appointment  of  Guardian.  —  Contest.  —  Testa- 

mentary  Guardian  —  Removal  of,'] 

Per  Curiam.  The  son  of  Massingale  died,  leaving  a  will,  a 
widow,  and  two  children  ;  he  gave  negroes  to  his  wife,  some  to  one 
child  and  some  to  another.  He  divided  his  real  estate  equally 
amongst  his  wife  and  children.  He  directed  his  household  and 
kitchen  furniture  to  be  kept  by  the  widow,  for  the  support  of  her- 
self and  children  ;  he  directed  his  stills  to  be  sold,  and  the  money 
given  to  the  widow,  for  the  same  purpose ;  and  he  directed  the 

moneys  due  him  to  be  collected  and  given  to  the  widow,  for 
[31]     the  support  and  maintenance  of  herself,  *  and  the  education 

of  the  children.     He  appointed  her,  with  two  other  persons, 
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his  executrix.  Massingale,  the  grandfather,  was  by  the  County 
Court  of  Granger  appointed  guardian  of  the  children,  as  to  the 
care  of  their  lands  and  negroes.  Hale,  who  married  the  widow, 
appealed  to  the  Circuit  Court.  That  court  reversed  the  special 
appointment  of  the  County  Court,  and  appointed  Massingale  guar- 
dian of  the  children  genendly.     Hale  appealed  to  this  court. 

The  County  Court  may  remove  a  testamentary  guardian  in  case 
of  insolvency,  wasting  of  the  estate,  intended  removal,  mismanage- 
ment, or  intended  disparagement  in  marriage,  or  other  sufficient 
cause.  The  inquiry  here  is,  whether  Hale  was  constituted  a  testa- 
mentary guardian  by  this  will.  Guardians  in  socage,  before  our  act 
of  1762,, were  designated  by  law,  and  the  custody  of  the  ward  and 
lands.  Where  no  lands  but  personal  estate,  the  ordinary  appointed 
a  guardian,  where  there  is  no  father.  By  our  law,  where  there  is 
not  a  testamentary  guardian,  the  County  Court  may  appoint  a  fit 
person,  whether  he  be  next  of  kin  or  not.  And  the  person  appointed 
hath  the  custody  of  the  wards,  person,  goods,  chattels,  and  real  es- 
tate. But  in  making  the  selection,  the  court  ought  to  consider  of 
the  objections  which  lie  against  the  person  proposed,  who,  if  equally 
well  qualified  with  the  opposing  candidate,  should  be  pretermitted 
on  account  of  such  objections.  Are  there  any  objections  in  the 
present  case  to  Mr.  Hale  ?  A  division  of  the  real  estate  is  to  be 
made,  and  in  that  allotment  his  interest  is  inconsistent  with  that  of 
the  ward.  Mrs.  Hale  is  executrix  and  accountable  to  the  ward. 
Who  shall  call  her  to  account  if  her  husband  be  the  appointed 
guardian  ?  As  to  the  property  which  is  set  apart  for  the  maintenance 
and  support  of  herself  and  children,  who  is  to  complain  to  the  court 
if  she  should  not  set  apart  for  them  such  portions  as  their 
situations  and  circumstances  required  ?  Or  *  should  she  [32] 
make  either  no  allowance  to  them,  or  an  unequal  and  unjust 
one  ?  With  these  objections  staring  him  in  the  face,  Mr.  Hale  ought 
not  to  be  appointed.  We  do  not  hear  of  any  incompetency  or  un- 
fitness on  the  part  of  the  grandfather.  Therefore  the  Circuit 
Court  have  not  erred  in  our  opinion.     Affirm  the  judgment. 

Whyte,  Judge,  concurred,  and  gave  his  opinion  at  large. 

The  question  before  the  court  is  this  :  has  the  Circuit  Court  erred 
in  the  appointment  of  Massingale  to  be  the  guardian  of  his  deceased 
son's  children  ?  By  act  of  Assembly,  1762,  ch.  5,  the  preference 
of  appointment  of  a  guardian  is  given  to  the  parent,  and  if  the  par- 
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ent  does  not  choose  to  exercise  this  power,  it  is  vested  in  the  Supe- 
rior and  Inferior  Court.  This  act  makes  a  radical  change  in  cases 
of  this  nature  from  what  it  was  bj  the  common  law.  Thence  upon 
the  death  of  the  tenant,  the  law  cast  the  wardship  upon  a  certain 
individual,  designated  with  as  much  precision,  according  to  the  ten- 
ure, as  it  did  the  tenancy  or  the  inheritance  upon  the  person  who 
first  sustained  the  character  of  heir.  The  intervention  of  no  court 
was  necessary  to  sanction  the  appointment,  and  no  portion  of  the 
time  of  tutelage  was  lost,  between  the  death  of  the  ancestor  and  the 
commencement  of  the  wardship.  The  law  pointed  out  the  person 
of  the  guardian,  and  the  devolution  of  duty  upon  him  was  immedi- 
ate, accompanied  with  all  the  rights  it  gave,  and  subjecting  him  to 
all  the  consequences  of  a  culpable  delinquency  in  not  exerting  them. 
The  first  point  then  is,  has  the  parent  exercised  this  power ;  has  he 
by  his  will  appointed  a  guardian  for  his  infant  children  ?  He  has 
not  done  so  expressly  ;  but  it  is  contended  for  the  appellant  that  he 
has  done  so  by  implication ;  and  that  from  the  provisions  of  the  will 

it  is  to  be  fairly  inferred  that  he  intended  the  widow  to  be  the 
[88]     guardian.   If  *  otherwise,  why  give  her  the  furniture,  debts, 

&c.,  and  express  that  they  are  to  educate,  maintain,  and  sup- 
port the  children  till  they  arrive  at  the  age  of  21  ?  The  will  presents 
a  very  different  intention  in  the  testator  to  my  mind  ;  and  I  draw  a 
very  different  inference  from  its  provisions.  I  think  the  fair  con- 
struction to  be,  that  he  did  not  intend  thereby  to  constitute  his  wife 
guardian  to  his  children  ;  but  that  he  made  such  a  will  and  such 
provisions  therein  as  a  prudent  man,  contemplating  the  possibility  of 
the  happening  of  what  has  occurred.  Suppose  him  then,  at  the 
time  of  making  this  will,  seriously  looking  into  his  situation,  and  his 
affairs,  his  property  and  his  family,  that  he  was  about  to  leave.  He 
could  not  possibly  overlook,  in  the  age  of  his  wife,  the  possibility  of 
a  second  marriage,  and  a  step-father  to  his  children,  and  that  he  did 
not  do  so,  I  think  the  language  of  this  will  clearly  evinces.  He  has 
not  said  in  express  words.  My  wife  may  marry  again  ;  it  is  probable 
such  an  event  will  take  place  ;  I  will  therefore  guard  against  it.  It 
would  perhaps  have  been  indiscreet  thus  to  have  expressed  himself 
in  his  will.  But  he  has  acted  by  its  dispositions  as  if  he  had  done 
so ;  like  a  prudent  man,  avoiding  the  indiscretion  of  bringing  forward 
such  ideas,  and  anticipating  their  contingency  by  his  foresight  and 
precaution,  he  leaves  a  portion  of  his  lands  and  negroes  specifically 
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to  each  of  his  children,  a  specific  part  also  to  his  wife,  aiid  his  fur- 
niture  and  debts,  &c.,  to  be  used  hy  her  in  their  education  and  as- 
sistance till  21 ;  thus  tacitly  inferring,  If  you  do  not  marry,  you  will 
perhaps  be  a  proper  person  for  the  guardian  of  my  children,  and  if 
you  are,  the  County  Court  will  appoint  yon.  If  you  are  appointed, 
and  afterwards  do  not  discharge  the  duties  you  have  undertaken,  the 
same  authority  will  displace  you,  and  make  another  appointment. 
If  you  marry,  you  will  clearly  be  an  unfit  person.  I  will  * 
*  therefore  make  a  particular  designation  to  each  of  my  chil-  [84] 
dren  of  their  reasonable  share,  and  this  will,  in  such  an  event, 
obviate  many  difSculties  that  might  otherwise  accrue  in  consequence 
thereof.  But  you  may  live  single ;  I  will  hold  out  this  idea  by  my 
will,  and  give  you  a  portion,  which  ought  to  be  used  in  conjunction 
with  them.  From  this  view,  it  clearly  appears  to  me  that  the  tes- 
tator did  not  make  his  wife  testamentary  guardian,  but  the  reverse. 
That  is,  the  indication  of  all  the  provisions  in  the  will  shows  that 
he  did  not  intend  such  a  disposition,  and  evidently  point  to  such  a 
state  of  things  as  future  times  and  contingencies  might  develop. 

My  opinion  being  that  the  parent  has  not  in  this  instance  exer- 
cised the  power  given  him  bylaw,  of  appointing  a  guardian  for  his 
children,  it  comes  next  to  be  considered,  have  the  remaining  consti- 
tuted authorities  exercised  it  correctly  ?  This  power  is  lodged  in 
these  tribunals  most  properly ;  at  once  showing  the  wisdom  of  our 
republican  institutions,  and  their  superiority  over  the  provisions  of 
the  common  law  in  this  respect.  The  County  Court  is  presumed, 
and  its  members  in  fact  do  have  a  knowledge  of  all  the  citizens  of 
the  county.  They  are  thereby  well  enabled  to  make  a  selection, 
which  the  law  has  intrusted  to  their  discretion ;  not  confined  to  per- 
son or  place,  not  restricted  to  connection  or  sex,  they  extract  from 
the  aggregate  of  the  whole  population  of  the  county,  and,  taking 
all  circumstances  into  consideration,  make  the  appointment. 

A  duty  thus  enjoined,  thus  exercised  and  executed,  we  will  pre- 
sume to  have  been  done  correctly,  until  the  contrary  is  proved. 
Suggestion  or  surmise  will  not  be  listened  to.  Who  is  the  person 
appointed  in  the  present  case  by  the  County  Court  ?  The  grand- 
father of  the  orphans,  on  the  father's  side,  upon  a  contest  with  the 
appellant,  who  married  the  mother.  Independent  of  other 
considerations,  which  no  doubt  *  were  duly  appreciated  by  [85] 
the  County  Court,  the  respective  relationship  of  these  parties 

19 
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approves  the  discreetness  of  the  appointment.  The  inconveniences 
resulting  from  a  commixture  of  property,  is  one  of  the  least  of  the 
evils  that  might  have  been  attendant  on  the  success  of  the  claim  of 
the  appellant.  The  appellee's  claim  steers  clear  of  this  objection  ; 
and  is  further  supported  by  the  ties  of  affection  and  nature,  prohib- 
iting, in  case  of  death,  the  possibility  of  advantage  from  the  accession 
of  property,  as  necessarily  incident  thereto.  No  objection,  there* 
fore,  "is  perceived  to  the  person  of  the  appellee  in  this  appointment. 
And  with  respect  to  the  restriction  imposed  by  the  County  Court  as 
to  the  quantum  of  interest  confirmed  by  the  guardianship,  this  is 
remedied  by  the  County  Court ;  so  that  I  concur  with  the  opinion 
just  delivered,  that  there  is  no  error  on  this  record,  and  conse- 
quently, that  the  judgment  of  the  Circuit  Court  be  affirmed. 

See  King's  Digest,  7051,  7052,  7058. 


Cock  v.  Smith. 
[  Costs.'] 

Peb  Curiam.  This  is  a  motion  to  correct  the  taxation  of  costs. 
It  is  alleged  that  Smith  presented  accounts  to  the  amount  of 
$72,000,  which  were  disallowed,  and  ought  to  be  charged  to 
himself. 

Examination  of  accounts  not  within  the  compass  of  the  order  of 
reference,  and  not  within  the  matters  in  controversy,  by  the  plead- 
ings, ought  to  be  paid  for  by  him  who  presented  them.  But  here  is 
a  decree  of  this  court,  ordering  the  cost  to  be  paid  by  Cook,  which 
includes  all  the  costs  for  examining  the  accounts  on  both  sides,  and 
which  are  to  be  paid  by  the  same  one.  Taxation  complained  of, 
regards  things  only  which  ought  not  to  be  charged  for  at 
[86]  all,  *  or  charged  for  at  too  high  a  rate.  It  does  not  re- 
spect the  question  who  is  to  pay ;  but  whether  to  be  paid 
for  at  all  by  any  one. 

See  King's  Digest,  99S1. 
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Clakk  V.  Clabk. 

[  Costs  —  Bill  of  Review  for,'] 

Per  Curiam.  This  is  a  bill  of  review  brought  to  review,  alter, 
and  reverse  a  decree  for  costs.  To  which  there  is  a  demurrer. 
But  by  consent  brought  on  for  first  hearing. 

The  plaintifis  in  the  original  suit,  being  the  children  of  the  first 
wife,  brought  their  bill  against  the  children  by  the  second  wife,  who 
claimed  the  greater  part  of  the  real  and  personal  estate  of  the 
father,  by  deed  and  gift  from  him,  in  his  lifetime,  to  have  a  dis- 
covery, account,  and  division  thereof.  The  cause  was  heard  at  last 
term,  November,  1816,  when  the  plaintiiFs'  bill  was  dismissed.  By 
the  decree  of  dismission  each  party  was  ordered  to  pay  his  own 
costs.  At  the  last  term,  after  the  decree  was  entered  on  the  order 
book,  a  petition  for  rehearing  was  filed  by  the  defendants,  assigning 
for  error  that  the  plaintiffs  ought  to  have  been  decreed  to  have 
paid  the  whole  costs.  On  hearing  an  argument  of  the  petition  it 
was  dismissed.  The  same  error  assigned  as  cause  for  a  hearing  is 
now  assigned  upon  the  bill  of  review.  By  the  argument,  two  points 
are  submitted  for  the  opinion  of  the  court.  First,  whether  a  bill 
of  review  will  lie  for  costs  alone.  And  secondly,  if  it  will,  can  it 
be  sustained  in  the  present  case. 

As  to  the  first  point,  when  notice  was  given  the  other  day  of 
filing  this  bill,  not  recollecting  any  case  of  the  kind  on  the  books, 
or  any  determination  of  our  courts,  that  a  bill  of  review  has  been 
entertained  for  costs  only,  I  suggested  my  doubts,  request- 
ing *  at  the  same  time,  that  the  books  might  be  looked  into,     [87] 
and  the  authorities,  if  any  to  be  found,  produced  at  the 
argument.     It  struck  me  upon  principle  then,  that  a  bill  of  review 
must  be  a  very  imperfect  mode  of  examining  into  the  correctness  of 
the  decision  respecting  costs,  and  wholly  inadequate  to  the  object  in 
view,  namely,  satisfying  the  court  that  it  erred  upon  that  question. 
And  upon  examining  the  matter  further,  I  am  still  of  the  same 
opinion.     It  is  not  of  course  in  equity,  as  it  is  at  law,  that  the  costs 
go  with  the  cause.     And  that  he  in  whose  favor  the  decree  is,  pays 
hone  or  no  part  of  the  costs.     In  equity  they  are  to  be  paid  by 
either  party,  at  the  discretion  of  the  court    1782,  ch.  11,  §  3 ; 
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Iredell,  434  ;  Hay.  Rev.  283.  This  discretion  is  not  an  arbitrary, 
capricioas,  blind  discretion,  but  a  legal  discretion,  resulting  from  a 
yiew  of  the  case,  taken  in  combination  with  all  its  circumstances, 
and  calling  to  its  aid  the  issue  of  like  questions  heretofore,  upon 
cases  as  nearly  analogous  as  can  be  found.  And  the  essence  of  this 
discretion  is  the  correctness  of  a  conclusion  so  drawn,  not  firom  a 
partial  view  of  the  case,  but  from  a  full  view  of  it ;  not  from  a  look 
cast  upon  one  or  more  strong  features,  but  from  a  thorough  invest!* 
gation  of  all  the  parts  taken  together.  The  whole  of  tlie  circum- 
stances of  the  cause,  then,  in  mj  opinion,  constitute  the  fund  from 
whence  the  discretion  of  the  court  is  furnished,  upon  the  question 
of  costs,  and  that  any  diminution  thereof  or  deduction  therefrom 
must  produce  the  consequence  of  not  exhibiting  the  true  ground 
upon  which  the  court  went,  on  questions  of  this  kind.  Apply  this 
reasoning  to  the  bill  of  review  :  does  the  whole  of  the  case  appear 
upon  the  decree  ?  Are  all  the  circumstances  that  necessarily  in- 
fluence the  decision  of  the  costs  spread  upon  its  face  ?  If  they  are, 
then  the  objections  arising  from  the  inadequacy  of  the  means 
of  information  at  this  period  are  done  away,  and  the 
[88]  *  opinion  may  be  well  examined,  and  its  correctness  con- 
troverted at  any  distance  of  time.  But  the  contrary  seems 
to  me  clearly  the  case  in  practice.  The  decree  in  general  contains 
all  the  prominent  features,  the  material  grounds,  the  essential  cir- 
cumstances in  favor  of  the  decree.  But  the  opposing  circum- 
stances which  often  influence  the  costs,  appear  either  not  at  all,  or. 
not  with  precision  and  minuteness.  Hence  I  conclude,  from  the 
fact  of  the  quantum  of  contents  of  the  decree  appearing  upon  the 
face  thereof,  that  the  mode  by  bill  of  review  of  examining  the 
merits  of  a  decision  upon  costs,  with  a  view  to  a  discovery  and 
correction  of  error  therein,  is  insufficient,  incompetent  in  point  of 
fact,  and  unsatisfactory.  I  have  so  far  taken  the  argument  upon 
its  most  favorable  side,  for  the  support  of  the  bill  of  review,  namely, 
where  the  matter  of  the  bill  is  decreed  in  favor  of  the  plaintiff. 
But  where  the  decree  is  in  favor  of  the  defendant,  and  the  bill  is 
dismissed,  which  is  the  present  case,  how  does  it  stand  ?  Simply 
the  allegation  that  the  plaintiff  failed  in  supporting  his  case,  at  the 
most  a  very  imperfect  statement  of  the  case,  without  the  circum- 
stances, and  without  the  proofs.  This  gives  no  certain  and  precise 
information  whatever,  and  only  the  one  consequence  is  deducible 
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therefrom,  to  wit,  that  the  case  and  its  proofs  are  not  sufficient  to 
entitle  the  party  to  a  decree  in  his  favor.  But  whether  the  failure 
])roceeded  from  the  nature  of  the  claim,  or  the  nature  of  the  proof, 
does  not  appear.  If  of  the  claim,  whether  a  case  of  the  same  im- 
port had  been  settled  before,  or  now  adjudicated  for  the  first  time. 
If  of  the  proof,  whether  it  was  strong,  and  barely  sufficient  to  found 
a  decree  upon,  or  extremely  weak,  or  any  intermediate  point  be- 
tween these  extremes,  we  are  not  informed,  and  yet  all  these  well 
might,  to  a  certain  extent,  influence  the  question  of  costs.  We  are 
not  ftimished  then  from  the  decree  with  sufficient  data  to 
enable  us  to  review  the  same  with  any  precision  *a8  re-  [39] 
gards  the  question  of  costs,  and  to  draw  the  inference 
therefrom  which  is  prayed,  to  wit,  the  propriety  of  an  alteration 
thereof  in  this  respect. 

K  the  decree  does  not  furnish  us  with  the  means  of  revision,  we 
must  draw  our  information  from  other  sources  or  stop  here,  which 
I  think  we  ought  to  do ;  and  in  support  of  this  I  refer  to  1  Atk. 
290,  where  it  is  laid  down,  that  on  arguing  a  demurrer  to  a  bill 
of  review,  nothing  can  be  read  but  what  appears  on  the  face  of  the 
decree.  This  precludes  a  reference  to  the  depositions  and  parol 
testimony  in  the  cause  not  inserted  in  the  decree  itself,  and  show 
that  at  this  point  the  discussion  ought  to  terminate.  But  as  the 
counsel  has  in  my  opinion,  irregularly,  though  not  interrupted  by 
the  court,  argued  (com  information  drawn  from  other  sources,  I 
will  state  my  ideas  upon  this  proceeding.  These  sources  are  two- 
fold. First,  from  the  depositions  taken  in  the  cause.  Secondly, 
the  parol  testimony  rehearsed  by  the  counsel  themselves.  I  con- 
ceive both  these  from  our  practice  objectionable.  First,  because 
only  a  part  of  the  proof  is  thereby  exhibited,  and  for  this  reason 
alone  its  insufficiency  is  apparent.  The  second  must  of  necessity 
be  subject  to  variation,  from  the  imperfections  of  human  nature, 
besides  the  fallibility  of  the  memory,  which  certainly  is  a  deposi- 
tory inferior  to  paper.  Is  not  the  channel  of  transmission,  in  the 
most  favorable  point  of  view,  liable  to  blameless  infirmity  and 
error  ?  Do  not  mere  eye-witnesses  of  a  transaction  report  honestly 
its  history  with  variation  ?  That  they  do  so  is  a  fact  noticed  by  all 
conversant  with  human  affairs.  That  testimony  delivered  by  wit- 
nesses often  strikes  the  hearers  differently,  is  also  well  known  to  all 
acquainted  with  the  courts  of  justice.     That  counsel  should  be  ex- 
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empted  from  this  infirmity  is  neither  justified  by  theory  nor  re- 
sponded to  by  the  fact.  Their  position  is  more  unfavorable 
[40]  than  that  of  a  disinterested  auditor,  *  they  stand  not  indif- 
ferent to  what  is  rehearsing,  they  have  a  choice  of  what 
they  would  wish  to  hear,  if  that  choice  could  be  regulated  by  their 
will.  And  hence  naturally  a  greater  aptitude  for  receiving  certain 
impressions  than  others,  which  when  received  have  attached  to 
them  as  incidents  strength  and  duration.  As  a  confirmation  of 
this,  we  need  only  in  our  own  minds  recur  to  the  past,  and  we  will 
perceive  that  the  pleasurable  ideas  live  and  float  on  our  memories, 
whilst  the  painful  have  subsided,  are  measurably  lost  to  our  remem- 
brance, and  are  only  to  be  called  up  with  difficulty.  As  an  eluci- 
dation of  this  process,  do  not  the  counsel  state  the  evidence  of  a 
former  term  often  diflerently  ?  They  certainly  do,  and  I  have  no 
doubt  conscientiously  too,  which  is  a  demonstration  of  the  imper- 
fection and  insecurity  of  relying  upon  memory  for  a  series  of  com- 
plicated facts,  as  a  deliverance  from  error  and  a  guide  to  its  opposite. 
Rather  is  it  to  be  presumed,  that  while  these  facts  were  full  before 
the  mind  of  the  court,  recently  presented,  and  the  manner  of  the 
witnesses  imparting  them  fresh  in  the  recollection,  that  from  that 
aggregate,  a  more  correct  conclusion  than  can  now  at  this  distance 
of  time,  by  a  secondary  channel. 

The  practice  upon  a  rehearing  may  with  propriety  be  adverted 
to  upon  this  occasion,  as  confirmatory  of  the  opinion  entertained  of 
a  bill  of  review's  not  lying  for  costs.  The  practice  laid  down  at. 
Rogersville  last  term,  November,  1816,  and  followed  ever  since, 
is,  that  after  the  first  decree  in  any  case  is  entered  on  the  order 
book,  and  signed  by  the  judges  then  present,  that  then  during  the 
same  term,  and  not  afterwards,  a  petition  for  the  rehearing  thereof 
may  be  filed,  and  at  the  same  time  a  copy  of  the  petition  to  be 
served  on  the  counsel  of  the  adverse  party,  which  petition  is  heard 
also  during  the  same  term,  and  a  rehearing  granted,  or  the  petition 
dismissed,  unless  a  curia  adviiari  vtUt  is  taken  by  the  court 
[41]  till  the  next  term.  *  This  practice  furnishes  a  strong  objec- 
tion to  the  use  of  the  bill  of  review  for  its  present  purpose. 
But  I  wish  to  be  here  understood  by  saying  so.  I  do  not  mean  to 
give  any  opinion  whether  a  petition  for  rehearing  is  the  proper 
mode  of  examining  this  question,  or  whether  this  question  is  in  any 
case,  and  if  in  any,  in  what  cases  examinable  upon  a  petition  for  a 
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rehearing.  What  I  advance  is,  that  the  petition  for  a  rehearing  is 
a  less  objectionable  mode  for  this  purpose  than  the  bill  for  review. 
The  petition  for  a  rehearing  is  brought  the  same  term  the  final 
decree  is  entered.  The  bill  of  review  lies  not  the  same  term  the 
final  decree  is  entered,  bat  must  be  brought  to  some  subsequent 
term.  The  petition  for  rehearing  is  heard  the  same  term  it  is 
brought,  and  by  this  goes  a  great  way  towards  obviating  the  objec- 
tions grounded  on  a  lapse  of  time,  raised  against  the  bill  of  review. 
Another  reason  operates  in  giving  prefei*ence  to  the  former,  which 
though  of  minor  importance,  yet  deserves  consideration  ;  that  is, 
the  petition  for  rehearing  is  less  expensive  to  the  parties  than  the 
bill  of  review.  For  these  reasons,  were  it  necessary  to  assign  the 
examination  of  the  question  to  the  one  or  the  other  of  these  modes, 
I  should  prefer  the  petition. 

In  looking  into  the  English  practice  upon  this  point,  we  find  that 
a  rehearing  for  costs  is  not  encouraged,  because,  says  the  book,  they 
are  merely  discretionary,  and  depend  upon  the  circumstances  of  the 
case  (1  H.  Gh.  P.  467)  admitted  at  the  bar,  where  the  costs  are 
charged  on  the  person.  And  by  Lord  Chancellor  Thurlow,  no  ap- 
peal or  rehearing  can  be  allowed  for  costs  only,  unless  by  apparent 
mistake.  Wadham's  Kent ;  Ibid.  And  as  I  said  before,  nothing 
having  been  found  upon  examining  what  books  are  at  this  place 
in  favor  of  supporting  a  bill  of  review  for  costs,  and  not  at  present 
recollecting  any  such  thing,  in  the  absence  of  all  authority, 
.  and  taking  into  consideration  that  bills  of  review  *  are  not  [42] 
favored  in  equity,  I  should  hesitate  much  before  I  gave  even 
my  feeble  sanction  to  such  a  practice  ;  a  practice  fraught  with 
the  evil  of  unnecessarily  prolonging  cases  in  court,  to  the  vexation 
and  expense  of  others  than  the  suitors,  to  the  public  detriment  by 
so  far  lessening  the  product  of  careful  labor  as  the  attendance  on 
this  protracted  litigation  may  require,  and  at  last  to  the  parties 
themselves  of  doubtful  benefit.  Interest  reipublicm  ut  sit  finis 
lUium, 

Upon  the  second  point  submitted,  supposing  a  majority  of  the 
court  should  be  of  a  different  opinion  from  me  on  the  first  point, 
and  should  think  a  bill  of  review  will  lie  for  cost ;  still  I  am  of 
opinion  it  ought  not  to  be  sustained  in  the  present  case,  inasmuch 
as  a  petition  for  rehearing  has  been  filed  for  this  same  matter  at  the 
last  term,  and  the  same  fully  heard,  and  the  petition  dismissed  upon 
the  merits.    I  think  the  same  question  ought  not  to  be  further  en- 
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tertained  from  the  analogies  of  law  in  other  cases.     See  Cori.  66, 
267  ;  2  Overton's  Rep.  229,  280  ;  1  H.  Ch.  P.  141. 

Mj  opinion  therefore  is,  that  the  demurrer  be  sustained. 

Hatwood,  Judge.  I  am  of  opinion  a  bill  of  review  will  lie  for 
costs  in  this  State,  though  in  most  cases  it  will  not  in  England* 
And  for  the  same  reason  do  I  think  it  will  lie  here,  as  a  writ  of 
error  will  lie  bj  our  law,  for  improperly  refusing  and  I  suppose 
granting  a  new  trial.  The  reason  given  in  England  is  because  costs 
are  discretionary.  The  same  reason  is  given  there  also  why  a  writ 
of  error  will  not  lie  in  case  of  refusing  a  new  trial,  because,  say 
their  books,  it  is  the  discretion  of  the  court  to  grant  or  refuse  a  new 
trial.  That,  however,  is  a  legal  discretion,  circumscribed  and  gov- 
erned by  certain  rules.  And  if  those  be  disregarded,  either  on 
refusing  new  trials  at  law,  or  in  directing  the  payment  of 
[48]  costs  in  equity,  *  they  are  in  my  judgment  and  ought  to  be 
liable  to  correction. 

But  as  to  the  merits  upon  the  bill  of  review,  I  am,  afler  much 
balancing  and  reflection  upon  the  subject,  pretty  well  settled  at 
last  in  the  opinion  that  the  disposition  of  costs  complained  of  by 
the  bill  of  review  is  right.  The  plaintiffs  are  the  children  by  the 
first  wife,  some  of  them  slenderly  provided  for.  The  land  was  con* 
veyed  by  the  old  man  to  his  last  set  of  children,  the  defendants.  A 
bond  was  given  by  them  to  him  for  the  purchase  money,  which 
after  his  death  come  into  the  hands  of  the  obligors,  and  they  dis- 
charged it.  The  plaintifi  knew  not  why  it  was  so  discharged* 
They  had  cause  for  inquiring  into  it,  and  a  plain  one  for  coming  into 
this  court  to  set  up  the  bond  and  to  have  it  divided.  They  did  not 
knowingly  sue  without  cause.  Upon  the  hearing  of  this  cause  the 
evidence  disclosed  it  to  them,  and  that,  too,  such  evidence  as  was 
not  by  any  means  more  than  sufficient  to  found  a  decree  upon  against 
the  complainants.  Having  lost  the  whole  real  estate,  and  the  bonds 
also,  which  were  in  lieu  of  it,  ought  they  to  be  punished  with 
the  whole  costs,  for  investigating  the  disposition  which  their  father 
made  of  the  bond,  when  they  did  not  know  of  that  disposition 
but  by  the  evidence  in  this  suit  ?  These  circumstances  considered,  I 
am  for  letting  the  matter  of  cost  remain  as  it  is. 

Judge  Roane  was  of  opinion  that  the  whole  costs  ought  to  be 
paid  by  the  complainants.  BiU  of  review  disniissecL 

See  King's  Digest,  9885,  9929. 
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Miles  Cunningham  t;.  Banner  Shields,  and 
Samuel  Hanes  and  Samuel  Harris  v.  Banner  Shields. 

[^Fraud,  —  Injury,  —  Principal  and  Surety.^ 

Per  Curiam.  Wilson  Shields,  the  fiither  of  Banner,  at  the  time 
of  his  death  was  possessed  of  a  number  of  negro  slaves,  and  in  his 
will  directed  them  and  his  other  personal  property  to  be  sold  for 
the  payment  of  his  debts,  and  the  education  of  his  children,  till  the 
youngest  should  arrive  at  the  age  of  16  ;  the  surplus  to  be  distrib- 
uted  amongst  his  children  in  certain  proportions.  At  the  sale  or 
distribution,  B.  Shields,  the  defendant,  became  entitled  to  a  negro 
boy,  Charles,  then  about  10  years  of  age.  He  and  his  brothers 
agreed  between  themselves,  that  if  the  slaves  which  had  been  the 
property  of  their  father  should  behave  well,  they  would  each  eman- 
cipate those  they  had  got,  at  the  age  of  31  or  82,  When  Charles 
was  near  80  years  of  age,  he  absconded  from  the  service  of  his 
master,  who  suspected  that  his  absence  was  with  the  knowledge  of 
Reuben  Charles.  This  suspicion  probably  was  not  without  founda- 
tion, from  the  circumstance  of  this  case,  and  from  the  character 
given  of  him  by  all  the  contending  parties.  In  this  situation. 
Shields  agreed  to  sell  the  negro  for  $260,  about  half  his  value,  and 
Charles  to  take  his  chance  of  getting  him,  on  condition  he,  Charles, 
would  give  security  for  that  sum,  and  a  day  was  appointed  to  meet 
in  Maryville  for  that  purpose.  Charles  applied  to  Cunningham,  the 
complainant,  to  be  his  surety,  who  agreed,  provided  he  would  pro- 
cure one  other  good  man  to  join  him.  On  the  6th  of  March, 
1818,  a  *  bond  was  executed  to  Shields  by  Charles,  with  [45] 
Cunningham  and  Harris,  sureties,  for  the  payment  of  $250 
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for  the  negro  on  the  12th  of  August  next  following.  And  Shields 
gave  a  bill  of  sale  for  the  negro,  as  a  slave  for  life.  On  this  bond, 
suit  was  afterwards  brought  and  prosecuted  to  judgment.  At  the 
date  of  the  bond,  Charles  was  possessed  of  considerable  property, 
real  and  personal ;  but  after  suit,  and  before  the  judgment,  he  was 
obliged  to  run  away  on  account  of  his  crimes.  Cunningham  has 
filed  his  bill  to  be  relieved  from  this  judgment,  and  charges  that  the 
negro  was  sold  as  a  slave  for  life,  when  he  was  entitled  to  his  free- 
dom in  a  short  time.  He  also  charges  that  Shields  procured  Harris 
to  become  surety  under  a  private  contract  between  themselves  ;  that 
Harris  was  in  no  event  to  be  liable ;  but  that  he.  Shields,  would 
collect  the  whole  from  Charles  and  Cunningham ;  and  that  they 
thus  ft*audulently  combined  together  to  defraud  him,  and  to  induce 
him  to  sign  the  bond,  which  he  would  not  otherwise  have  done. 
Shields,  in  his  answer,  insists  that  the  negro  is  a  slave  for  life,  and 
from  the  production  of  his  father's  will,  with  the  testimony  given 
on  the  cause,  the  fact  appears  to  be  so.  Therefore  this  ground  of 
equity  must  be  abandoned,  nor  have  the  counsel  insisted  on  it  He 
also  denies  any  private  agreement  with  Harris,  to  exonerate  him  or 
to  induce  the  complainant  to  be  surety ;  but  that  the  execution  of 
the  bond  was  of  his  own  free  will  and  accord,  and  at  the  request  of 
Charles.  The  evidence  is,  that  he  agreed  to  be  one  of  the  sureties, 
provided  another  was  procured,  and  shortly  aft;erwards  stated  pub- 
licly that,  in  some  difficult  circumstances  of  his  own,  Charles  had 
been  his  surety,  and  he  could  not  refuse  him.  Admitting  the  al- 
leged agreement  between  Shields  and  the  other  surety  to  be  as 

stated  in  the  bill,  is  he  entitled  to  relief?     It  is  understood 
[46]     that  the  injunction  has  heretofore  been  dissolved,  *  and  one 

moiety  of  the  judgment  has  been  collected  from  each  of  the 
sureties.  The  object  now  is  to  have  that  sum  refunded.  I  do  not 
think  him  entitled  to  this  relief.  He  has  paid  no  more  than,  by  his 
contract,  he  was  bound  in  equity  to  do,  and  what  he  voluntarily 
agreed  to  risk,  if  Charles  should  fail.  And  whether  Shields  did  or 
did  not  release  the  other  moiety  aft;erwards  to  Harris,  cannot  affect 
his  liability.  I  am  also  induced  to  think  that,  at  the  time  he  signed 
the  bond,  he  intended  to  dispute  the  payment ;  for  on  the  very  day 
of  the  sale,  or  before  the  parties  had  all  separated,  one  of  his  own 
witnesses  deposed  that  he  said  to  Shields  that  he  had  fixed  hirMelf 
hy  BeUing  a  free  negro.     From  this  circumstance,  it  appears  as 


May  Term,  1817.]  4  HAYWOOD.  299 

Cnnningham  v.  Shields.    Hanes  v.  Shields.   . 

probable  that  Charles  and  Cunningham  had  combined  to  overreach 
Shields,  as  that  Shields  and  Harris  had  privately  agreed  to  defraud 
Cunningham.  Fraud,  to  be  relieved  against,  must  be  operative. 
It  is  not  sufficient  to  saj  that  an  act  was  done  with  fraudulent  in- 
tent. It  must  in  its  effects  be  injurious  to  the  party  complaining ; 
otherwise  it  is  not  entitled  to  relief.  Suppose,  in  this  case,  the  facts 
to  be  as  stated  in  the  bill,  Cunningham's  liability  will  be  the  same 
as  it  would  have  been  if  Shields  and  Harris  had  acted  with  the  most 
upright  intentions.  In  either  case,  the  whole  debt  might  have  been 
collected  from  him,  and  Harris  could  have  been  con^pelled  to  make 
a  proportional  contribution.  In  short,  every  advantage  which  he 
would  have  had  is  secure  for  Harris,  as  far  as  respects  him,  as  ab- 
solutely and  unconditionally  bound.     This  bill  must  be  dismissed. 

It  is  unnecessary  here  to  say  anything  respecting  the  answer  of 
Harris,  the  other  defendant,  for  the  substance  of  it  is  contained  in 
a  bill  filed  by  him  against  Shields,  to  be  relieved  against  the  other 
moiety  of  the  judgment  (which  it  is  understood  he  also  has  paid  since 
the  dissolution  of  the  injunction).     In  his  bill,  he  insists  on 
the  same  ground  of  the  negro's  *  being  entitled  to  his  freedom     [47] 
at  a  certain  age,  to  which  the  same  answer. will  apply  as  in 
the  former  suit.     He  also  insists  that  he  became  surety  at  the  re- 
quest of  Shields,  who  agreed  with  him  not  to  require  the  payment 
of  one  cent  from  him,  but  to  seek  payment  from  the  other  obligors. 
Shields,  in  his  answer,  denies  the  fact  of  any  such  private  agree- 
ment.    That  there  was  some  agreement  that  Harris  should  be 
favored  respecting  the  payment,  may  be  inferred  from  the  testimony 
of  Trippett,  to  whom  it  appears  that  Shields  made  such  proposal, 
and  offered  an  indemnifying  bond.    But  this  he  did  not  communicate 
to  Harris  till  after  the  execution  of  the  bond  in  question.     After 
judgment,  Trippett  heard  Shields  say,  at  one  time,  if  Harris  had 
confessed  judgment  at  the  first  court,  he  would  not  have  made  him 
pay  anything.    At  another  time  he  said,  if  they  had  confessed  judg- 
ment at  the  -first  court,  he  would  not  have  been  so  tight  on  them ; 
and  gave  as  a  reason,  that  perhaps  he  might  have  got  his  pay  of 
Charles.     George  Roulstone  went  with  Harris  to  see  Shields,  and, 
in  conversation  on  the  subject,  Harris  said  what  he  had  done  was 
through  confidence  in  Shields.     It  was  to  befriend  him  in  what  he, 
Shields,  had  done.     Shields  answered  that  Harris  had  befriended 
him  much ;  and  if  he  had  not  threatened  him  with  the  gallows,  he 
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would  not  have  done  as  he  did.  It  is  from  this  testimony  that  the 
inference  is  drawn  that  there  was  some  agreement  or  understand- 
ing that  Harris  was  not,  at  least  in  the  first  instance,  to  be  pressed 
for  payment.  But,  on  obstacles  being  thrown  in  the  way  of  a 
speedy  recovery,  so  as  a  chance  might  have  been  had  to  secure  pay- 
ment out  of  Charles's  property,  the  sureties  were  then  pressed  for 
payment  by  execution.  That  obstacles  were  attempted  to  be  in- 
terposed to  delay   a  recovery,  may  be  inferred  from  Harrises  bill, 

wherein  he  appears  to  justify  himself  by  alleging  that  a  con- 
[48]     fession  of  judgment  was  no  *  part  of  the  agreement.     The 

testimony  of  Roulston  is  only  that  Shields  said,  if  it  had  not 
been  for  a  certain  circumstance  named,  he  would  not  have  done  as 
he  did.  But  it  will  not  amount  to  a  confession  that  he  had  made 
any  agreement  beforehand  to  that  efiect.  The  answer  of  Shields 
to  Trippett's  observation  will  not  be  of  much  greater  force,  to  wit, 
that  if  he  had  confessed  judgment  at  the  first  court,  he  would  not 
have  made  him  pay  anything ;  especially  when  he  gives  as  a  reason 
that  in  that  event  he  might  have  got  his  pay  of  Charles.  And  cer* 
tainly,  if  a  man  executes  a  bond  under  such  an  agreement  as  is  here 
alleged,  there  is  a  tacit  condition  annexed,  that  he  will  not  attempt 
to  delay  a  recovery,  and  thus  lessen  the  chance  of  payment  from 
his  principal.  Fraud,  to  set  aside  a  solemn  contract  under  seal, 
ought  to  be  very  clearly  and  distinctly  proved,  and  he  [who]  would 
avail  himself  of  it  ought  to  come  before  the  court  with  pure  and 
clean  hands.  For  what  purpose  did  the  complainant  become  a 
surety  in  the  bond  ?  He  says,  to  befriend  Harris.  How  so,  if  by 
agreement  he  was  to  pay  nothing  ?  Was  the  bond,  under  such  cir- 
cumstances, any  better  to  Shields  with  his  name  to  it  than  without 
it  ?  No  ;  but  worse,  as  Shields  might  eventually  lose  a  moiety  by 
indemnifying  him  against  his  co-surety.  Foir  what  purpose,  then, 
does  he  allege  he  executed  the  bond  ?  To  befriend  Shields,  by  in- 
ducing Cunningham  to  become  a  surety.  That  is,  in  other  words, 
he  comes  into  this  court,  and  avows  that  he  combined  with  Shields 
in  an  attempt  to  defraud  Cunningham,  by  inducing  him  to  believe 
he  had  a  co-security,  who,  by  this  statement,  was  only  nominal. 
Will  this  court  believe  him  in  an  allegation  of  this  kind  ?  We  say, 
no.  This  court  will  not  interpose,  and  decree  the  money  to  be  re- 
funded, but  leave  Harris  to  pursue  his  remedy  at  law,  in  the  suit 
which  it  is  admitted  is  there  depending.    I  omit  taking  notice 
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of  the  agreement  alleged  in  the  hill,  and  *  denied  in  the     [49] 

answer,  that  Shields  would  purchase  the  property  at  sheriff's 

sale  and  return  it,  but  failed.     There  is  no  proof  to  that  effect,  and, 

firom  the  bill  itself,  it  appears  that  no  sale  had  taken  place  at  the 

time  it  was  filed. 

This  bill  must  also  be  dismissed.     The  costs  in  each  case  to  be 

paid  by  the  complainant. 

See,  as  to  concurrence  of  injury  and  fraud,  Whitson  y.  Gray,  8  Head,  441 ; 
Union  Bank  v.  Osborne,  4  Hum.  418  ;  Cunningham  v.  Edgefield  jr  Ky.  R.  R., 
2  Head,  28.     See  King's  Digest,  2227, 2228,  10,165,  11,990. 


Mastha  Howell  v.  William  Whitchurch,  Philadelphus 
Bledsoe,  and  Thomas  Howell,  and  the  other  Heirs  of 
Dayid  Howell,  deceased. 

[  WtUs.  —  AppUcaHon  for  Reprobate,  —  OerHorari.'] 

Per  Curiam.  The  bill  states  the  real  estate  of  which  her 
husband  died  possessed  of,  or  entitled  unto ;  that  he  left  a  paper 
purporting  to  be  a  will,  which  was  proved  in  the  court  of  the  county 
where  he  died,  and  that  this  will  respected  both  real  and  personal 
estate.  She  speaks  of  a  revocation  by  canceling  the  codicil,  and 
declaring  that  he  would  revoke  the  whole.  She  says  he  thought  at 
the  time  of  his  death  that  it  was  destroyed.  She  S])eaks  of  the 
birth  of  three  children,  after  the  date  of  this  will. 

As  to  the  personalty,  she  cannot  come  into  this  court  in  direct 
opposition  to  the  probate  remaining  in  full  force,  and  say  we  ought 
to  proceed  notwithsanding  that  without  regard  to  it.  If  improperly 
admitted  to  probate,  the  remedy  is  by  a  cUation  to  all  parties  con- 
cerned, and  a  new  probate  ;  or  if  the  application  for  the  probate  be 
rejected,  by  a  certiorari  removing  it  into  a  superior  court. 
The  same  remedy  *  applies  to  a  probate  concerning  lands,  [60] 
made  pursuant  to  the  act  of  1784,  ch.  10,  §  6,  and  would 
have  exactly  the  same  effect,  were  it  not  for  the  provision  in  that 
section,  namely :  ^^  That  when  any  fraud  may  be  suggested  in  the 
drawing  or  obtaining  any  last  will,  or  any  irregularity  in  the  ex- 
ecution or  attestation  thereof,  the  party  making  such  suggestion, 
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shall  and  may  insist  upon  the  original  will  being  produced  to  the 
courty  if  the  same  is  to  be  found ;  and  the  court  where  any  trial  is 
depending,  and  in  which  such  will  may  be  introduced  as  testimony, 
may  compel  the  production/*  &c.  Now  it  would  seem  that  the 
probate  in  the  case,  if  personalty,  would  be  absolutely  conclusive 
except  in  the  cases  specified  as  proper  for  its  reproduction.  As  to 
the  revocation  by  the  birth  of  a  child  (1  Fonb.  356-361),  it  may 
probably  be  effected  by  such  birth.  The  decisions  seem  opposed  to 
a  revocation  by  such  means.  It  deserves  investigation.  It  may 
possibly  be  revoked  by  cancellation,  for  that  is  an  act  done ;  and 
seems  more  efficacious  than  a  bare  declaration  that  he  will,  or  does 
revoke. 

It  may  be  that  by  some  of  these  means  the  will  had  lost  its  ex- 
istence before  the  death  of  the  testator.  Still  the  question  returns, 
is  this  one  of  the  cases  called  for  in  the  act  where  the  production  of 
th^  paper  proved  as  the  will  may  be  called  for  ?  All  other  cases 
are  under  the  general  rule,  and  the  present  case  is  one  of  the  lat- 
ter class.  The  remedy  is  by  re*probate,  which  is  both  easier  and 
cheaper,  where  the  parties  concerned  reside  in  this  State,  and 
may  have  notice  by  process  issued  in  the  ordinary  courts.  If 
resident  beyond  the  limits  of  the  State,  perhaps  this  court,  for  the 
sake  of  giving  them  notice  by  publication,  would  entertain  the  suit. 
This  is  but  speculation,  however.  The  plaintiff  ought  to  have  a 
suit  for  the  direct  purpose  of  setting  aside  this  probate,  and  ought 

not  to  bring  it  into  question  collaterally  and  incidentally  by 
[61]     suit  for  a  part  of  the  property.    After  *  all,  however,  it  may 

be  that  upon  further  consideration  the  court  may  think  this 
case  to  fall  within  the  same  mischief,  and  to  be  entitled  to  the  same 
remedy,  as  in  the  specified  cases  stated  in  the  act,  and  above 
adverted  to.  It  may  be,  that  it  may  think  upon  further  investiga- 
tion, that  the  revocation  is  a  question  which  can  better  be  deter- 
mined here  than  in  the  Court  of  Probate.  And  this  is  a  demand 
of  dower  favored  by  the  law,  in  which  a  poor  Woman  seems  to  be 
entitled  to  attention,  if  it  can  legally  be  extended  to  her. 
Therefore  let  the  bill  be  answered. 

See  King's  Digest,  12,147. 
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HuFFACRE  V.  Green,  and  the  Heirs  of  M'Claris. 
[^BiU  of  Review — When  ffrantedJ] 

Per  Curiam.  The  defendants  presented  a  bill  of  review,  upon 
a  decree  between  these  parties  made  in  May,  1814,  upon  a  hearing 
in  May,  1818.  Campbell  had  made  an  entry  20th  of  October, 
1783 ;  before  that  he  had  sold  his  claim  to  Dougherty,  and  he  to 
Hufiacre.  Green  had  a  claim  and  made  an  entry  the  next  day, 
and  sold  to  M'Clary.  Campbell  and  Green  agreed  to  a  conditional 
line,  and  Dougherty  in  express  terms  sold  to  Huffacre  no  further 
than  to  his  line ;  Huffacre  got  a  survey  and  grant,  then  Green  a 
survey  and  grant,  then  Huffacre  a  new  survey  and  grant  upon  a 
duplicate  warrant  gotten  out  of  the  secretary's  office.  This  grant 
extended  beyond  the  line  agreed  upon,  into  Green's  tract.  Con- 
troversies and  suits  arose,  and  finally  they  came  into  this  court  in 
the  suit  before  mentioned.  Huffiicre  insisted  upon  the  priority  of 
his  entry,  and  prevailed.  The  present  bill  states  that  Dougherty 
will  prove  the  condition  line.  Dougherty's  affidavit  now 
produced,  establishes  *  this  assertion.  Green,  in  his  affidavit,  [52] 
says,  he  managed  the  suit  for  M'Clary,  and  on  the  day  of 
hearing  was  sick,  and  coujd  not  attend,  and  that  he  did  not  know, 
till  too  late  to  get  his  testimony,  that  Dougherty  was  living,  nor 
where  he  was. 

If  material  testimony,  such  as  would  have  caused  a  different  de- 
cree, be  discovered  so  late  before  the  hearing  that  the  deposition  of 
the  witness  could  not  be  taken,  neither  the  attendance  of  the 
witness  enforced,  and  if,  also,  the  person  who  is  to  use  it  is  so 
circumstanced  for  any  cause  that  he  cannot  make  an  affidavit  to 
postpone  the  hearing,  then  the  court  will  listen  to  an  application  for 
a  review.  M'Clary  could  not  at  the  hearing  term  make  an  affidavit 
as  to  the  testimony  of  Dougherty.  He  did  not  know  what  he  could 
swear.  Dougherty  stated  it,  and  it  was  sent  to  his  counsel,  but  it 
was  not  sworn  to.  The  testimony  was  material.  See  8d,  1779,  ch. 
4,  §  5.  Agreements  whether  in  writing  or  not  made  after  caveats 
filed,  shall  bind  and  settle  the  rights  of  the  parties.  Why  not  also 
agreements  made  before  caveats  filed,  if  the  parties  depend  upon 
them,  and  in  confidence  thereof  do  not  file  caveats^  nor  take  care  in 
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time  to  prevent  the  emanation  of  a  grant  contrary  to  it  ?  Had  this 
testimony  appeared  in  the  hearing,  it  probably  would  have  pre- 
vented so  much  of  the  decree  as  is  for  the  land  in  Green's  side  of 
the  line.  I  think  the  applicant  ought  to  have  leave  to  file  his  bill 
of  review. 

Roane,  Judge.  Whether  the  fact,  if  true,  as  alleged,  that  a 
conditional  line  was  made  at  the  time  stated,  ought  to  have  any 
effect  in  the  final  determination  of  this  case,  is  to  me  very  doubtfiil. 
It  is  however  of  sufficient  importance  to  merit  consideration.  I 
therefore  accede  to  the  opinion,  that  the  bill  be  filed. 

The  bill  (Mowed  to  be  filed. 

See  Young  y.  Henderson,  4  Hay.  189;  King's  Digest,  7871,  9881. 


[53]  *  Robertson's  Heirs  v.  Maclin's  Heirs. 

[^Rehearing,  —  BiU  of  Review,'] 

Per  Curiam.  The  defendants  filed  a  petition  for  reheaHng  of 
a  decree  passed  November  term,  1816.  It  was  filed  in  the  same 
term.  It  stated  surprise  by  the  production  of  a  judgment,  wherein 
damages  were  recovered  for  land  that  Robertson  was  bound  to  con- 
vey to  Carter.  The  decree  was  founded  upon  the  supposed  fact 
that  these  were  the  lands  mentioned  in  the  bill.  The  petition,  affi- 
davit, and  letters  referred  to,  showed  that  this  was  a  mistake.  These 
discoveries  seem  to  call  for  reconsideration.  Is  a  petition  for 
rehearing  the  proper  procedure  to  arrive  at  that  end  ?  When  a 
decree  is  pronounced  and  put  upon  the  minute  book,  and  signed, 
and  the  term  is  not  yet  passed,  a  petition  for  rehearing  is  proper, 
but  if  the  term  be  passed,  then  the  decree  is  of  record  and  enrolled, 
and  a  reconsideration  must  be  applied  for  by  bill  of  review.  Then 
as  to  the  matter  of  petition,  is  surprise  a  good  ground  for  it,  if  the 
court  mistake  in  matter  of  law,  or  in  conclusions  drawn  firom  fiicts, 
or  if  new  evidence  be  discovered,  which  the  party  could  not  possi- 
bly use  before,  or  if  he  be  unexpectedly  assailed  by  testimony  which 
he  can  satisfactorily  answer,  but  was  prevented  by  the  suddenness 
of  the  attack  ?     And  if  the  testimony  not  produced  for  this  cause  be 
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very  material,  and  if  it  be  such  as  was  proper  for  the  matters  in 
issae,  and  there  has  been  no  studiousness  of  delay,  nor  any  culpable 
unpreparedness,  a  rehearing  in  such  case  ought  to  be  granted. 
Let  the  bill  be  reheard  as  to  the  part  complained  of. 

See  Craig  ▼.  Buchanan^  1  Ter.  141 ;  Code,  S119 ;  King's  Digest,  9851,  9855. 


Gain  v.  Bxttler's  Administratoks  and  Dillok's  Administba- 

TORS. 

[  Chancefy  JuntdicUon  LocalJ] 

Per  Curiam.  Butler  had  a  note  on  Cain,  which  he  as- 
signed to  Dillon,  who  sued  Cain  at  law,  and  *  recovered.  [64] 
Dillon  and  Butler  dying,  a  bill  in  equity  for  an  injunction 
was  filed,  and  the  injunction  was  granted.  The  bill  alleges  a  fail- 
ure of  the  consideration  for  which  the  note  was  given.  The  de- 
fendants pleaded  their  own  residence  and  that  of  their  intestates  in 
the  county  of  Davidson,  the  bill  in  equity  against  them  being 
filed  in  this  court. 

The  decision  in  the  case  of  Newnan  v.  Stewart^  also  in  the  case 
of  Childress  v.  Perkins^  Cooke's  Reports,  87,  is  upon  this  point. 
That  was  an  injunction  bill ;  Newnan  was  compelled  to  renew  his 
suit  in  the  first  circuit.  The  case  in  1  Cranch,  288,  is  opposed  to 
this  decision  upon  the  ground,  perhaps,  that  a  circuit  court  of  Vir- 
ginia could  not  well  punish  the  breach  of  an  injunction  issued  to 
one  who  had  a  judgment  at  law  in  this  State,  and  should  disobey  it 
by  taking  out  execution.  It  is  best  for  the  sake  of  uniformity  to 
follow  our  own  decisions,  founded  upon  our  own  acts  of  Assembly. 

Abate  the  bUl. 

See  Parker  t.  Porter,  4  Yer.  81;  Childress  v.  Perkins,  Cooke,  87;  Newnan 
T.  Stewart,  Cooke,  887;  Code,  4805,  4811,  subsec.  1;  King's  Digest,  8251. 

SBO 


306  4  HAYWOOD.  [KnoxviUe, 


Darham  v.  The  United  States. 


William  Durham  v.  The  United  States. 
[^Jurisdiction  of  State  Courts,  —  Certiorari,'] 

Pek  Curiam.  William  Darham  filed  his  petition  in  the  Circuit 
Court,  and  therein  states  that  a  fine  was  assessed  against  him,  by  a 
court-martial  for  Blount  County,  for  delinquency  in  not  appearing 
when  drafted.  He  states  that  he  is  a  Quaker,  and  that  he  was 
twice  drafted  in  succession.  That  this  judgment  is  for  the  second 
fine,  and  that  he  knows  not  when  or  by  whom  the  court-martial 
was  holden.  The  return  shows  when  and  by  whom,  and 
[55]  that  it  was  a  *  court-martial  held  under  the  laws  of  this 
State.     The  return  does  not  state  any  notification. 

All  inferior  courts  are  erected  by  statute,  and  proceeding  by  or 
under  the  laws  of  the  State,  are  subject  to  the  superintendence  of 
our  Circuit  Courts,  who  will,  upon  certiorari^  reverse  their  proceed- 
ings for  want  of  jurisdiction,  or  for  the  improper  exercise  of  juris- 
diction. Whether  the  court  in  this  instance  were  rightly  con- 
structed, need  not  be  inquired,  for  the  party  had  not  notice  of  the 
proceedings,  and  their  judgment  against  him  was  void.  The  only 
question  of  difiiculty  is,  can  we  interfere  in  this  case,  where  the 
fine  is  assessed  under  a  law  of  the  United  States  ?  The  construc- 
tion of  the  laws  of  the  United  States  belongs  to  the  courts  of  the 
Union,  but  it  may,  in  some  instances,  be  communicated  to  the 
State  courts.  Upon  this  subject,  we  may  at  all  events  go  thus  far. 
The  United  States  claims  this  fine  assessed  by  a  State  court-mar- 
tial. So  far,  they  recognize  the  authority  of  the  State  court.  Of 
consequence  they  must  recognize  the  authority  of  the  State  courts, 
which  are  constituted  to  superintend  them,  keep  them  within  their 
proper  limits,  and  to  correct  their  proceedings  when  illegal,  other- 
wise no  court  could.  For  how  can  a  court  of  the  United  States 
get  possession  of  the  cause  ?  They  cannot  issue  a  certiorari  to  a  State 
court.  Then  we  come  to  this :  either  the  State  court  had  no  power 
to  act  all,  and  then  their  judgment  is  void,  or  if  it  had  power  to  act, 
then  it  is  subject  to  the  superintending  tribunals  of  the  State.  In 
either  case  the  State  tribunal  can  interfere  without  taking  upon 
itself  to  interpret  a  law  of  the  Union.  In  exercising  this  power,  it 
is  most  manifest  that  the  assessment  of  this  fine  was  void,  the  per- 
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son  acted  opon  having  no  notice.  The  proceedings  themselves  do 
not  show  any  notice  to  him,  upon  the  face  of  them.  He  had  no 
opportonitj  to  appeal,  for  he  did  not  know  of  the  proceedings. 

*  The  proceedings  of  the  court-martial  must  be  quashed.      [56] 

See  same  case,  4  Hay.  69. 


Calhouk  and  Lamotte  t;.  Lillabd  akd  Hough. 

[^Pleading.  —  Amendment.  —  Ntd  Tiel  Record.  —  Verijication.  —  Surety s 
Defenses^  and  how  charged  for  Devastavit  —  Plene  Administravit. — 
Process.'] 

Per  Curiam.  Lillard  and  Hough  were  sureties  in  an  adminis- 
tration bond,  with  William  Neely,  administrator  of  Isaac  Lillard. 
The  plaintiffs  sued  Neely,  as  administrator,  for  a  debt  due  from 
Lillard  in  his  lifetime.  Upon  the  plea  of  payment,  they  obtained 
judgment,  and  took  out  Sifi.  fa.^  to  which  ntdla  bona  was  returned. 
All  this  is  stated  in  the  declaration ;  after  which  it  is  also  stated 
therein  that  the  administrator  had  not  well  and  truly  administrated 
the  goods  and  chattels  which  were  of  the  said  Isaac  Lillard,  accord- 
ing to  law,  by  virtue  of  which  the  plainti£&  were  injured,  and 
obtained  an  assignment  of  the  bond,  by  reason  whereof  an  action 
hath  accrued,  to  demand  and  receive  of  the  defendants  $20,000,  the 
penalty.  Nevertheless,  the  defendants  of  Neely  have  not  paid  to 
the  Governor,  or  his  successors,  or  the  plaintiffs,  the  said  sum  of 
$20,000,  &c.  The  defendant  prayed  oyer  of  the  bond  and  condi- 
tion, which  is  again  set  out  and  then  pleaded  ;  first,  performances 
generally ;  secondly,  kept  and  performed,  &c. ;  thirdly,  fully 
administered;  fourthly,  to  the  same  effect;  fifthly,  the  judg- 
ment against  Neely  was  in  proprio  jure^  and  not  as  administrator ; 
sixthly,  ftiUy  administered  before  notice  of  the  debt  of  the  plain- 
tiff; seventhly,  nvl  tid  record  of  that  judgment;  eighthly,  no 
process  served  on  Neely  before  the  judgment ;  ninthly,  the  Gov- 
ernor did  not  assign ;  tenthly,  Neely  did  not  waste  to 
the  amount  of  $20,000 ;  eleventhly,  after  the  *  judgment,  [57] 
Neely  was  taken  by  ca.  sa.  All  these  pleas  conclude  with 
a  verification.     There  is  a  demurrer  and  rejoinder  upon  all  these 
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pleas  but  the  seventh  and  ninth.     As  to  these, the  opinion  of  the 
court  is  not  required. 

The  first  question  is,  is  here  a  breach  well  assigned  in  the  decla- 
ration ?  The  old  way  was  to  declare  upon  the  bond  the  defendant 
craved  oyer  of  the  bond  and  condition,  which  being  set  out,  he 
pleaded  performance  of  the  condition,  to  which  the  plaintiff  replied, 
setting  forth  a  breach  specially,  upon  which  issue  was  joined.  Cro« 
E.  749.  The  modem  practice  is,  to  set  forth  the  bond  and  condi- 
tion in  the  declaration,  and  assign  the  breach,  to  which  the  defend- 
ant pleads  and  they  go  to  issue.  The  plea  of  the  defendant  must 
state  a  special  performance,  showing  when,  where,  and  how  he  per- 
formed.  He  must  conclude  so  as  not  to  make  necessary  any  re- 
assignment of  the  breach,  just  as  he  would  meet  a  breach  assigned 
in  the  replication,  to  a  plea  of  general  performance.  2  Johnston, 
418. 

The  breach  in  this  declaration  need  not  be  more  special  than  it  is. 
2  Sand.  411,  in  a  note.  It  passes  over  the  inventory  and  the  distribu- 
tion, and  fixes  upon  non-administration  according  to  law,  the  mat- 
ter that  is  injurious  to  them.  The  amount  of  assets  that  came  to 
his  hands  is  stated.  It  might  have  stated  that  he  did  not  pay  the 
sum  recovered,  but  even  then  the  evidence  would  not  be  more  nar- 
rowed down  to  a  point.  For  with  or  without  that  particularity,  he 
must  have  produced  evidence  of  the  state  of  his  assets  and  disburse- 
ments. It  states  a  debt  due  and  judgment  for  it ;  the  obligation  of 
the  sureties,  the  failure  of  the  administrator  to  pay,  the  sufficiency 
of  the  assets  that  came  to  his  hands,  and  injury  thereupon,  and  a 
right  to  demand  the  amount  of  $20,000.  The  defendants  are  ap- 
prised of  the  testimony  to  be  offered  against  them.  And  if 
[58]  all  be  true  that  is  stated  in  the  *  declaration,  the  defendants 
cannot  but  be  liable  to  the  plaintiff,  though  the  several  parts 
are  not  stated  in  the  best  possible  form.  It  is  not  wrong  to  claim 
the  penalty  of  the  bond,  the  $20,000.  It  is  agreeable  to  our  act  of 
1801,  ch.  6,  §  66,  which  directs  judgment  to  be  entered  for  the 
penalty,  to  be  discharged  by  the  damage  assessed  by  the  jury  simi- 
lar to  the  British  practice  under  the  act  of  8  and  9  William  III. 
ch.  11, 5  8. 

As  to  the  pleas,  the  first,  second,  third,  fourth,  and  sixth,  are  af- 
firmative pleas,  containing  a  negative  of  the  breaches  stated  in  the 
declaration.     They  are  in  direct  opposition  to  the  matters  stated  in 
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the  breach,  and  that  makes  an  issue,  as  much  as  a  breach  in  the 
affirmative  and  a  plea  in  the  negative  of  that  matter.  In  either  case 
the  plea  should  offer  an  issue.  For  a  verification  must  produce  a 
replication,  denying  the  plea,  and  upon  that  the  same  issue  as  if  it 
were  joined  upon  the  plea.  Simplify  it.  You  did  not  administer ; 
answer,  I  did ;  replication,  You  did  not.  How  does  that  differ  firom 
this  statement?  You  did  not  administer ;  answer,  I  did,  and  issue 
upon  thaL  It  eventuates  in  the  same  contest,  one  by  circuity  and 
the  other  directly  ;  therefore  the  issue  ought  to  be  o£kred  at  once. 
Verification  is  not  proper  where  the  matter  of  the  plea  is  in  direct 
opposition  to  the  declaration.  It  is  only  proper  where  there  is  new 
matter  in  the  plea,  that  the  replication  may  traverse  or  avoid.  Let 
us  give  an  example.  The  plea  is,  fully  administered,  the  replication 
is,  that  he  has  assets  ;  this  is  in  words  a£Srmative,  in  matter  nega- 
tive, therefore  it  must  conclude  to  the  country.  Yelv.  187.  The 
breach  in  a  declaration  is,  that  he  did  not  pay  at  the  day ;  the  plea 
that  he  did  must  conclude  to  the  country,  though  the  words  be  in 
the  affirmative.  Garth.  88.  These  pleas,  therefore,  are  not  im- 
properly concluded. 

The  fifth  plea  says,  the  judgment  against  Neely  *  was  in  [59] 
propria  jurej  and  not  as  administrator.  This  is  in  effect  to 
say,  there  is  no  such  record  as  that  stated  in  the  declaration,  and 
then  the  plea  ought  to  say  directly,  nvl  tid  record^  concluding  as 
this  plea  is  concluded  (5  Com.  Dig.  D ;  2  W.  13),  and  thereupon 
the  court  would  have  commanded  the  plaintiffs  to  produce  the  rec- 
ord, and  would  have  given  a  day  to  produce  it  2  Chitty,  602,  603. 
This  is  the  proper  plea,  where  there  is  no  record,  or  one  variant 
firom  that  set  out.  5  Com.  Dig. ;  2  W.  38 ;  6  Com.  Dig.  ''Record" 
0.  If  it  were  deemed  right  to  state  the  import  and  effect  of  the 
record,  then  the  plaintiffi  must  reply  upon  the  import  or  effect,  and 
issue  be  taken  upon  it,  which  at  least  produces  prolixity,  if  not  per- 
plexity as  to  the  mode  of  trial. 

The  eighth  plea  is,  that  no  process  was  served  on  Neely  before 
the  judgment  against  him.  The  judgment  indeed  would  be  void,  if 
Neely  had  no  notice  to  defend  himself  against  it.  But  he  might 
have  had  notice  without  service  of  process.  He  may  have  admitted 
service,  and  it  appears  by  the  record  that  he  pleaded  the  plea  of 
payment.     Appearance  cures  the  want  of  process. 

The  eleventh  plea  is,  that  Neely  was  taken  by  a  ca.  %a.    Answer : 
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that  is  no  satisfiiction  of  the  demand  or  extinguishment  of  it.     Bl. 
Rep.  1235 ;  Kidd.  72,  75 ;  3  Mod.  86. 

It  may  be,  and  very  probably  is  true,  that  the  sureties  hare  a 
right  to  urge  and  prore  the  plea  of  fully  administered.  And  that 
they  are  not  concluded  without  notice  of  the  former  proceedings, 
being  ex  parte  as  to  them.  But  then  they  ought  to  state  this  plea 
so  as  to  induce  an  issue  without  circuity. 

The  next  inquiry  is,  what  is  the  consequence  of  a  wrong  conclu* 
sion?  Upon  general  demurrer,  being  matter  of  form,  the  court 
will  not  consider  it  as  fatal  to  the  plea,  since  the  statute  of  the  4th 
and  5th  of  Am.  Cha.  16.  It  must  be  demurred  to  specially, 
[60]  and  *  then  the  court  will  set  aside  the  plea.  1  Saund.  188, 
note  1 ;  6  Com.  Dig.  "  Pleader  E."  82. .  But  then  our  act  of 
1809,  ch.  49,  §  24,  is  interposed,  and  prevents  the  judgment  which 
would  have  been  given  before  it :  *^  No  summons,  writ,  declaration, 
return,  process,  or  other  proceeding,  shall  be  abated  or  quashed 
for  any  omission,  defect,  or  imperfection,  but  the  court  shall  permit 
either  of  the  parties  to  amend,"  &c. 

Let  the  parties  amend  on  both  sides  and  go  to  issue. 

See  as  to  amendment,  Overton  t.  Crdbh,  4  Hay.  109  ;  as  to  verification^ 
McKaimy  v.  KeUer^  3  Yer.  482.  See  King's  Digest,  564,  572,  9098,  9222^ 
10,148,  10,199. 


Andrew  CAMPBJSLLt;.  John  M'Irwin  and  A.  M.  Lusk.' 

\_Adm%n%strat%(m.~'^Chunty  Court  —  V&ndee  under  Erroneoue  Judgment.  — 
Taxee. — Presumption  as  to  Location  of  LandJ] 

Per  Curiam.  On  the  17th  of  November,  in  the  year  of  our  Lord 
1796,  the  State  of  North  Carolina  granted  to  Stokely  Donelson 
and  William  Terril,  1,000  acres  of  land.  The  sheriff  of  Roane 
reported  January,  1810,  to  the  County  Court,  "  the  following  tract 
of  land,  not  having  been  given  in  as  taxable  property  for  the  year 
hereinafter  stated,  and  that  the  owner  hath  no  personal  property 
within  the  county,  in  which  he  can  distress  for  the  same,  to  wit  • 
for  the  year  1809,  Stokely  Donelson,  and  William  Terril,  1,000 
acres,  grant  No.  258,  issued  the  7th  of  March,  1796.''    The  court 
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then  proceeded  as  follows :    "  Therefore  it  is  considered  by  the 
court,  that  a  judgment  be  entered  up  against  the  said  tract  of  land, 
for  the  taxes  and  charges  due  thereon.     And  that  the  said  tract  of 
land  be  sold,  or  so  much  thereof  as  will  be  sufficient  for  the  pay- 
ment of  the  said  tax,  costs,  and  charges  on  the  first  Monday 
of  *  April  next,  and  the  succeeding  day,  at  the  court-house     [61] 
in  the  town  of  Kingston,  unless   the   same   be  previously 
paid,  and  it  is  ordered  by  the  court,  that  the  sheriff  of  Roane 
County  carry  this  judgment  into  execution  according  to  law."     A 
copy  of  the  foregoing  report,  judgment,  and  order  of  sale  was  issued, 
on  which  is  the  following  indorsement :  ^^  Came  to  hand  the  30th  of 
January,  1810.     J.  Brown,  sheriff."     One  half  of  the  grant.  No. 
258,  originally  granted  to  Stokely  Donelson  and  William  Terril, 
and  reported  in  their  names,  sold  for  $11.47^,  and  Andrew  Camp- 
bell, Esq.,  of  Hawkins  County,  became  the  purchaser.  J.  B.,  sheriff 
of  Roane  County.    1st  Monday  in  April,  1810. 

Afterwards  a  deed  was  executed  by  the  sheriff  to  the  purchaser. 
The  title  of  Donelson  came  by  mesne  assignments  to  M'lver,  be- 
fore the  3d  January,  1810.  And  he  and  Lusk  on  that  day  filed 
their  claim  in  the  land-office  for  a  certificate,  because  a  prior  grant 
to  Porter  covered  800  acres  of  this  land ;  which  certificate  issued 
on  the  4th  of  April,  1810. 

The  County  Court  is  not  an  inferior  one,  but  is  established,  and 
its  jurisdiction  defined  by  the  general  law  of  the  land,  of  which  the 
judges  are  bound  to  take  notice,  and  need  not  be  stated  in  the 
pleadings.  1  Saund.  Rep.  74.  And  it  is  undeniable  that  an  errone- 
ous judgment  of  any  court,  whether  of  general  or  special  jurisdic- 
tion, will  not  by  reversal  affect  the  vendee  who  purchased  at  an 
execution  sale  made  under  it,  unless  the  court  had  not  jurisdiction. 
In  which  case  all  are  trespassers,  the  plaintiff,  sheriff,  and  pur- 
chaser, and  none  of  them  are  protected.  The  material  question  is, 
had  the  court  in  this  instance  jurisdiction  ?  It  is  to  have  jurisdic- 
tion where  taxes  are  due  upon  lands  within  that  county  (1807,  ch. 
21,  §  3),  and  have  not  been  paid.  Then  there  jurisdiction  attaches 
like  the  case,  8  Terra,  424,  where  the  justices  had  power  by  act  of 
Parliament  to  discharge  insolvent  debtors  taking  the  oath, 
ftc,  at  a  general  quarter  sessions,  or  the  *  general  sessions,  [62] 
or  an  adjournment  thereof.  Their  power  did  not  accrue 
to  them  till  there  was  such  a  session,  not  at  an  adjourned  session 
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after  the  act  from  a  general  quarter  session,  or  general  session  be- 
fore the  act.  So  here  the  power  of  the  court  arises,  when  the  taxes 
are  dne  and  not  paid  at  the  proper  time.  And  so  is  the  case  de- 
cided in'  the  Supreme  Coort  between  Carrol  and  Weaks,  by  Whtie 
and  Otebtoh,  Judges.  Now  here  the  proof  is  donbtfiil  as  to  the 
lands  being  or  not  within  the  county  of  Roane,  at  the  time  of  the 
report,  or  prior  thereto,  in  the  year  1809.  We  must  presume  in 
favor  of  the  judgment  that  the  lands  were  in  the  county :  the  con- 
trary is  not  sufficiently  established.  But  then  another  question 
arises.  Are  lands  granted  to  one  man,  and  covered  by  another  prior 
grant  to  another,  who  holds  them,  liable  to  taxation  ?  Such  land» 
are  taxable  by  1803,  ch.  2,  as  are  held  by  deed,  grant,  entry,  right 
of  dower,  courtesy,  or  occupancy.  Land  not  held  are  not  liable. 
A  claim  or  right  to  a  duplicate  or  certificate  is  not  land.  Would 
it  not  be  strange  if  my  neighbor,  having  in  his  possession  100  acres 
of  unlocated  warrants,  should  not  be  taxed  in  respect  of  them,  but 
that  I,  who  have  640  located  upon  lands  previously  appropriated, 
and  which  I  do  not  and  never  can  hold,  must  pay  a  tax  for  them  ? 
Lands  cleared  will  yield  a  profit  by  rent ;  if  not  cleared,  are  of  in- 
creasing value.  Some  part  of  the  increase  ought  to  be  paid  for  the 
support  of  government ;  but  where  are  the  profits  of  the  certificate 
for  lost  lands,  or  the  claim  to  one  ?  especially  if  the  claimant  can- 
not obtain  it,  without  much  trouble,  and  riding  backwards  and 
forwards  three  or  four  hundred  miles,  and  not  without  incurring 
much  expense  also.  He  who  is  the  owner  of  the  land  by  virtne 
of  his  previous  grant,  is  much  better  able  to  pay  it,  and  actually 
does  pay  it.  Must  the  unfortnnate  subsequent  grantee  pay  also  for 
the  same  land  ?    Where  there  are  divers  grantees,  must  the  State 

have  divers  sums  paid,  by  way  of  tax  for  the  same  tract  ? 
[63]     What  for  ?    If  the  holder  pay,  *  or  if  any  one  pay,  that  is 

all  the  law  requires.  And  it  is  as  much  as  in  reason  it 
should  require.  Such  a  claim  or  right  does  not  answer  the  de- 
scription of  land%  used  in  the  law,  and  in  the  judgment  and  in  the 
execution,  which  does  not  therefore  authorize  the  sale  by  the 
sheriff. 

It  is  sufficient  if  the  publication  describe  the  lands  by  the  date 
and  number  of  the  grant,  though  the  owner's  name  be  nT)t  known. 
For  seeing  the  lands  advertised  by  the  county,  number  of  the  grant, 
and  date  of  it,  the  owner,  whoever  he  may  be,  will  know  that  he  is 
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called  upon,  and  in  respect  of  what  lands.  The  law  of  1808,  ch. 
2,  §  2,  is  satisfied  by  either  description.  But  if  there  be  a  judg- 
ment and  no  notice  thereof  given  bj  process  previously  served,  or 
by  what  is  legally  equivalent,  a  publication  containing  so  much 
certainly  as  is  before  described,  such  judgment,  we  think,  will  be 
void,  as  one  given  without  any  previous  notification  would  be.  The 
report  is  in  lieu  of  the  declaration  in  common  cases,  the  publication 
in  lieu  of  process.  These  do  not  give  jurisdiction,  the  court  has  it 
before ;  and  although  for  errors  in  the  judgment  it  be  reversed,  the 
vendee  at  the  execution  sale  will  be  no  more  afiected  than  by 
reversal  in  other  cases  for  similar  causes.  As  the  complainant  has 
gained  nothing  by  his  purchase,  we  need  not  speak  of  the  act  of 
limitations.  This  court  will  interfere  because  of  the  discovery 
prayed  for,  and  the  difficulty  of  proceeding  at  law.  It  is  not  for 
want  of  jurisdiction  that  we  would  dismiss  the  bill,  but  for  the 
nullity  of  the  plaintiff's  claim.  DimnUB  the  hill  mth  cosU. 

NoTS.  As  to  the  presumption  in  favor  of  the  judgment  of  the  County  Court 
thai  the  land  lies  in  the  county  in  which  it  is  taxed^  this  case  is  overroled  by  An- 
derson T.  PaUon,  1  Hum.  869;  Anderson  t.  WiUktms,  10  Yer.  284;  Conrad  y. 
Darden,  4  Yer.  807.  See  McCarrol  v.  Weeks,  5  Hay.  246;  King's  Digest,  897, 
3389,  3949,  3950,  11,636,  11,688,  11,639. 


Hatnes  v.  Weight. 

[^ArbitroHon  and  Award.  —  Power  of  Agent  —  Verdicts,'] 

Per  Cubiam.  Joshua  Wright  obtained  a  verdict  and 
judgment  in  the  Circuit  Court  against  Haynes.  *And  [64] 
that  court  refused  a  new  trial,  upon  which  there  was  an 
appeal  to  this  court.  The  case  in  substance  is  this,  as  appears  upon 
the  bill  of  exceptions.  Haynes  formerly  sued  Joshua  Wright  for 
damages  done  to  his  negro.  Wright  remoyed  into  Kentucky,  leav- 
ing Peter  Goodwin  and  Peter  Lorance  his  bail,  and  appointing 
John  Wright  to  act  for  him  in  managing  the  suit.  After  his  re- 
moval, John  Wright  and  Lorance  submitted  to  arbitration,  and 
there  was  an  award  against  Joshua  Wright  for  $200,  to  be  paid  to 
Haynes.    John  Wright  paid  him  in  negotiable  notes,  which  Joshua 
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Wright  had  left  with  him,  and  Haynes  received  the  money  due 
upon  them.  For  these  notes  the  action  of  trover  was  commenced 
against  Hajnes  by  Joshua.  As  to  any  express  power  to  arbitrate, 
which  Joshua  is  alleged  to  have  given  to  John,  there  was  evidence 
both  in  affirmance  and  disaffirmance  of  that  proposition.  John 
Wright  and  Lorance  both  swore  before  the  arbitrators  that  they 
had  power  to  submit ;  Lorance  now  swears  that  he  had  not. 

Upon  this  statement  of  facts  we  are  called  upon  to  say  whether 
a  new  trial  shall  be  granted.  We  will  here  add  another  fact  ap- 
pearing on  the  record,  and  then  proceed.  This  cause  has  depended 
eight  or  nine  years.  There  have  been  two  verdicts  for  the  de- 
fendant, and  this  is  the  second  verdict  for  the  plaintiff.  Different 
judges  have  presided  in  the  Circuit  Courts,  and  have  had  different 
views  and  opinions  upon  the  subject.  Whatever  the  justice  of  this 
case  may  be.  it  is  better  that  we  observe  the  rules  laid  down  by  oar 
predecessors,  than  by  indulging  conjectural  speculations  prolong 
litigation  and  the  mutual  vexation  of  parties. 

It  must  be  a  strong  case,  indeed,  where  a  verdict  is  founded 
upon  mere  evidence,  without  any  intermixture  of  law,  that  this 
court  will  interpose  in  and  set  it  aside.  The  jury  judge  of  the 
credit  of  witnesses  ;  they  receive  impressions  made  by  the  appear- 
ance and  manner  of .  witnesses  whilst  under  examination. 

« 

[65]  This  *  court  cannot  have  the  same  advantages ;  so  far  as 
this  or  any  other  verdict  depends  upon  mere  evidence, 
nothing  can  warrant  our  interference  therein,  when  there  was  evi- 
dence of  weight  on  both  sides.  The  jury  have  weighed  it,  and  we 
cannot  do  it  better.  Where  a  verdict  is  founded  upon  matter  of  law, 
we  can  perceive,  and  perceiving  ought  to  correct  it  if  wrong.  It  is 
alleged  in  argument  that  here  is  an  error  in  law,  for  that  by  the 
appointment  of  John  Wright  to  be  the  attorney  of  Joshua,  he  had 
power  by  law  to  submit  to  arbitration.  Suppose  such  power  be 
conferred  by  such  appointment,  still  it  may  be  restrained  by  express 
negative  words.  Here  is  evidence  of  such  restriction,  and  the  jury 
may  have  believed  it,  and  relied  upon  it.  This  consideration  re- 
moves to  the  background  the  legal  question. 

But  if  the  cause  were  to  be  decided  upon  that  question  alone, 
we  should  rest  upon  the  case,  1  Salk.  70  ;  L.  R.  246  ;  12  Mod.  129 ; 
Comb.  439 ;  and  Cro.  C.  434,  which  refuse  to  an  attorney  the  power 
contended  for. 
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I£  this  were  a  bill  in  equity,  perhaps  it  would  not  be  improper  to 
keep  the  money  in  Haynes's  hands  till  the  question  in  the  original 
suit  of  Haynes  against  Joshua  should  be  tried,  without  prejudice 
from  the  award  on  either  side.  But  in  the  present  case  we  cannot 
do  more  than  to  affirm  the  judgment  of  the  Circuit  Court. 

See,  as  to  verdicts,  Murray  t.  Rubley  4  Hay.  203 ;  Malone  y.  Dehoe,  4  Hay. 
259  ;  Basleyy.  Smith,  8  Hum.  406  ;  Winnard  t.  RtMins,  8  Ham.  614 ;  Harbour 
T.  Raybum,  7  Yer.  482;  Wilson  ▼.  Notions,  5  Yer.  211  ;  Dodge  v.  Britain, 
MeigB,  84  ;  Sellars  y.  Davis,  4  Yer,  508.  See  King's  Digest,  685,  956,  9987, 
11,869. 


Love  v.  M'Austeb. 
[^Escape  from  Prison,  — lAfibiliiy  of  Sheriff,'] 

Per  Curiam.  M'AHster  sued  Brownlow ;  Love,  the  sheriff,  ar- 
rested him ;  after  judgment  M'AUister  took  v^fi^fa,  and  he  pleaded, 
first,  that  he  committed  Brownlow  to  prison,  who  escaped,  without 
his  consent,  privity,  or  neglect ;  secondly,  committed,  and 
broke  prison,  without  the  consent,  privity,  knowledge,  *  or  [66] 
neglect,  &c. ;  thirdly,  the  same  in  substance ;  fourthly,  com- 
mitted, and  that  he  was  furnished  by  the  plaintiff's  agent  with 
a  bed,  bedstead,  bedclothes,  and  covering,  by  means  whereof  he 
escaped.  To  these  pleas  M'Alister  demurred,  and  the  Circuit 
Court  sustained  it. 

The  first  question  is  as  to  the  liability  of  the  sheriff  as  bail.  In 
3fKee  ^  Co.  v.  Love^  for  the  same  escape,  this  court  some  time 
ago  decided  that  the  sheriff  in  this  State  is  liable  as  bail  in  all  cases 
vrhere  the  defendant  in  the  action  is  not  forthcoming,  and  that  he  is 
not  in  any  case  liable  to  an  action  for  an  escape  on  mesne  process. 
Why  does  our  act  of  Assembly  declare  that  he  shall  be  liable  as 
bail,  when  no  bail  is  taken,  or  insufficient  bail,  or  where  no  as- 
signment is  made  of  the  bail  bond  ?  It  is  to  the  end  that  he  may 
be  subjected  to  the  same  proceedings  and  restricted  to  the  same 
pleas  as  bail,  and  be  entitled  to  no  others.  What  these  were  was 
well  defined  in  the  law  before.  The  bail  could  plead  the  death  of 
the  principal,  surrender  in  due  time,  or  payment  of  the  money. 
The  recognisMince  of  bail,  which  was  of  record,  gave  him  these 
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alternatives.  Beyond  these  the  record  did  not  allow  of  any,  and  the 
recognizance  to  which  onr  bail  bond  is  equivalent,  could  not  be  en- 
countered by  matters  of  defense,  not  allowed  of  in  the  condition  of 
the  recognizance.  In  like  manner,  by  our  law,  was  the  sheriff  bound 
as  bail.  He  was  entitled  to  the  same  pleas.  But  the  sheriff  is  in 
divers  cases  excusable  by  law,  although  the  prisoner  be  not  forth- 
coming. If  by  fire  or  a  public  enemy  he  be  released,  or  if  there  be 
no  gaol  or  an  insufEcient  one,  from  which  any  one  may  escape  at 
pleasure,  or  if  the  prisoner  be  discharged  by  the  plaintiff;  these 
by  law  as  well  as  reason  are  good  defenses  to  an  action  for  the 
escape  in  mesne  process.  If  he  must  be  proceeded  against  as 
bail,  then  there  must  be  transferred  to  the  ad.  fa.  all  the  addi- 
tional defenses  which  the  sheriff  could  have,  to  an  action  on 
[67]  the  case  for  an  escape  *  on  mesne  process,  or  otherwise  there 
could  be  taken  from  the  sheriff  divers  legal  defenses,  which 
the  law  hath  not  either  expressly  or  intentionally  taken  from  him, 
and  then  the  sci,  fa.  will  be  a  substitute  for  the  action  for  an  escape. 
Damages  will  be  assessable  at  the  discretion  of  the  jury.  Judg- 
ment will  be  given  upon  the  verdict,  and  execution  issue  upon  that ; 
whereas  the  legal  judgment  upon  the  sci.  fa.  is  that  the  plaintiff 
have  execution  of  the  judgment  upon  which  the  sci.  fa.  is  founded. 
6  Com.  Dig.  «  Pleader,"  8,  L.  3 ;  Suter,  1282 ;  2  L.  R.  1049 ;  2  Wil- 
son,  98 ;  1  Com.  Dig.  "  Bail,"  R.  10 ;  1  Salk.  208.  But  now  the  judg- 
ment  must  be  that  the  plaintiff  upon  the  set.  fa.  recover  the  dam- 
ages given  by  the  jury.  Upon  an  escape  in  mesne  process  the  jury 
may  in  discretion  assess  what  damages  they  think  proper.  2  Wilson, 
295.  The  name  and  not  the  substance  will  be  changed.  Upon 
that  as  well  as  upon  the  action,  the  jury  must  inquire  into  the 
amount  of  damages  sustained  by  the  escape  on  mesne  process. 
That  depends  upon  the  solvency  of  the  defendant,  and  the  cause 
of  action  against  him,  as  well  as  the  amount  of  it.  Peake's  Evi- 
dence, 450,  897.  Evidence  relative  to  all  these  matters,  the  jury 
must  hear  on  the  sci.  fa.  In  case  of  a  voluntary  escape  after  im- 
prisonment, the  sheriff  must  be  allowed  as  bail  to  retake  the  pris- 
oner, without  being  liable  to  an  action  for  false  imprisonment,  and 
in  this  respect  also  the  law  will  be  changed.  Although  the  plain- 
tiff do  not  object,  at  the  time  appointed  by  our  act,  to  the  bail  for 
insufficiency,  yet  the  sheriff  will  be  liable  as  bail  himself,  as  the  law 
dedares  him  to  be,  if  he  do  not  take  sufficient  bail.  1794,  ch«  1, 
§  11 ;  1890,  ch.  6,  §  1,  April. 
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If  for  the  sheriff's  accommodation  he  be  furnished  with  all  these 
pleas  to  the  id.  fa.,  and  with  others  which  may  be  needful  to  excuse 
the  non-production  of  the  body,  why  not  allow  additional  pleas 
to  other  bail  ?  Shall  the  sheriff  as  bail  be  allowed  pleas  which 
others  as  bail  are  not  entitled  to ;  cui  bono  is  all  this ;  for 
*  what  purpose  is  the  alteration  ?  I  do  not  mean  to  depart  [68] 
from  the  points  decided.  These  remarks  are  intended  to 
show  the  bent  of  our  inclination,  as  we  approach  the  new  and  un- 
decided question  made  by  these  pleadings.  The  prisoner  was  fur- 
nished by  the  plaintiff's  agent  with  the  means  of  effecting  his  escape. 
Who  shall  be  bound  to  retake  him  ?  Who  shaU  bear  the  loss  oc- 
casioned by  it  ?  He  that  is  not  the  cause  thereof,  or  he  that  is  ? 
The  plaintiff  might  have  discharged  him,  he  may  allow  him  any 
privileges  he  may  think  proper,  the  responsibility  is  his  own  ;  it  is 
not  incumbent  on  the  sheriff,  and  as  this  would  be  a  good  defense 
in  an  action  for  the  escape,  so  it  must  here. 
Overrule  the  demurrer. 

This  was  the  opinion  of  Roane  and  Hatwood,  Judges ;  but 
Whtte,  Judge,  was  of  a  different  opinion,  which  he  delivered  as 
follows:  — 

This  case  is  not  to  be  distinguished  in  substance  from  the  case  of 
McKee  ^  Co.  y.  Love,  sheriff,  decided  in  this  court  at  this  place. 
May  term,  1814.  With  the  reasoning  of  that  case,  the  doctrine 
there  laid  down,  and  the  principles  therein  contained,  I  entirely 
concur,  and  therefore  deem  it  necessary  here  to  repeat  them.  In 
point  of  form  an  additional  plea  is  contained  in  this  case,  which  is 
not  pleaded  in  that,  but  it  affects  not,  neither  does  it  make  any  al- 
teration in  the  question  determined  by  that  decision.  The  plea  is 
that  after  the  writ  had  been  executed  upon  Brownlow,  and  he  had 
failed  and  refused  to  give  bail,  and  therefore  was  committed  to  gaol 
for  safe  keeping,  the  plaintiff,  M'Alister,  by  his  agent,  put  into  pos- 
session of  Brownlow  a  bed,  bedstead,  bedclothes,  and  cording,  by 
means  of  which  he  broke  the  said  prison,  without  the  privity,  con- 
sent, knowledge,  or  neglect  of  Love,  the  sheriff,  and  effected  his  es- 
cape. This  plea  shows  either  a  voluntary,  or  a  negligent  escape, 
and  it  matters  not  which  of  the  two,  as  both  are  comprehended  in 
the  above  decision.  It  amounts  not  either  in  words  or  in  legal 
import  to  a  voluntary  discharge  by  the  *  plaintiff,  M'Alis-  [69J 
ter.     It  is  only  in  the  easement  furnished  by  him,  which 
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was  altogether  subject  to  the  control  of  the  sheriff,  and  optional 
with  him  whether  he  would  permit  or  not.  If  be  permitted  it  he 
cannot  complain,  being  his  own  act.  Take  the  alternative  that  he 
did  not,  and  it  makes  out  a  case  of  negligence  and  inattention  to 
his  duty.  It  cannot  be  inferred  from  the  act  of  furnishing  bed,  bed- 
clothes, &c.,  that  he  intended  a  discharge,  for  it  supposes  a  residence 
and  continuance  in  prison  ;  these  articles  being  for  his  accommoda- 
tion in  that  place,  and  precludes  the  contrary  idea  of  a  removal  or 
discharge.  This  is  my  viqw  of  the  additional  plea  in  this  case,  and 
its  legal  operation  is  embraced  by  the  above  case  of  McKee  ^  Co, 
V.  Love^  a  case  which  has  fully  gone  into  all  the  learning  on  the 
subject,  and  clearly  stated  the  principles  of  the  decision,  with  which 
I  am  perfectly  satisfied.  I  consider  it  unnecessary  to  add  anything 
Airther. 

I  am  therefore  of  opinion  there  is  no  error  in  the  record,  and  the 
judgment  of  the  Circuit  Court  ought  to  be  affirmed. 

But  judgment  was  given  according  to  the  opinion  of  the  other 
two  judges. 


Durham  v.  The  United  States. 
[  Certiorari.  —  History  and  Object  of  the   Writ."] 

This  cause  being  again  mentioned  and  debated  at  the  bar,  after 
the  close  of  the  argument,  on  the  last  day  of  the  term,  Haywood, 
Judge,  gave  his  opinion  as  follows,  with  which  the  other  two  judges 
concurred. 

It  seems  necessary  to  go  more  fully  into  the  nature  of  the  writ  of 
certiorari  than  we  have  hitherto,  for,  rightly  understood,  and  applied 
to  its  proper  uses,  it  is  in  our  country  a  most  valuable  writ;  but 
as  it  is  used  here  in  some  instances  for  purposes  different  from 
those  to  be  found  in   the   English  books,  that  difference   breeds 

confusion. 
[70]  *  This  is  in  some  cases  an  auxiliary  writ,  upon  which  no 
judgment  is  pronounced,  but  is  functuB  officio  without  it,  as 
where  it  is  used  in  case  of  an  appeal  or  writ  of  error  for  removal 
into  the  upper  court  of  such  parts  of  the  record  as  were  not  at  first 
removed,  usually  done  upon  suggestion  of  diminution.     In  criminal 
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cases  it  is  used  as  an  auxiliary  for  removing  an  indictment  into 
another  court,  in  order  to  have  a  fair  trial,  which  cannot  be  had  in 
the  court  from  whence  removed  (Salk.  160),  or  for  assessing  the 
fine  after  verdict,  where  it  can  be  more  properly  done  in  the  court 
above,  or  where  the  judge  in  the  court  below  doubts  what  judg- 
ment to  give.  Salk.  Various  are  the  instances  which  render  neces- 
sary the  use  of  this  writ,  for  these  and  similar  purposes,  in  all  of 
which  the  record  when  removed  is  proceeded  on,  and  judgment 
given  without  taking  any  notice  of  the  certiorari^  which  had  been 
used  as  a  vehicle  for  removing  the  record  into  that  court  where  it 
is  to  be  proceeded  upon. 

Secondly,  this  writ  is  used  as  a  principal  one,  upon  which  the 
court  proceeds  and  gives  judgment,  and  that  is  in  all  cases  where 
the  court  proceeds  not  by  the  rules  of  the  common  law  process, 
declaration,  pleadings,  verdict,  and  judgment,  put  on  record,  and 
bills  of  exception,  by  all  which  is  exhibited  of  record  all  that 
has  been  done  in  the  court  below,  and  where  the  judgment  is 
according  to  the  course  of  the  common  law,  idea  cormderatum 
est,  &c.  It  lies  for  this  purpose  in  cases  where  no  common  law 
judgment  is  given,  and  where  for  that  reason  the  record  can- 
not be  removed  by  writ  of  error,  for  the  form  of  that  is  to 
command  quod  si  judicium  redditum  sit,  then  to  remove  the 
record  into  the  court  above.  This  will  not  remove  a  sentence 
or  decision  not  given  in  that  form,  but  according  to  rules  pre- 
scribed by  statute.  This  then  extends  to  the  judicial  sentences 
of  all  courts  exercising  jurisdiction  under  statutory  regulations 
either  in  a  summary  way,  or  by  a  mode  of  proceeding  not 
recognized  in  our  courts  of  record,  proceedings  according  *  to  [71] 
common  law  forms.  Such  proceedings  are  subject  to  be  re- 
examined and  reversed  by  certiorari,  because  the  writ  of  error  will 
not  lie  in  such  cases.  And  upon  such  certiorari  the  court  will  ex- 
amine the  removed  proceedings,  and  if  either  the  tribunal  below  has 
exceeded  the  limits  prescribed  by  law,  or  acting  within  those  limits 
exercised  their  authority  inconsistently  with  the  law,  and  given  a 
wrong  sentence,  will  reverse  the  same  and  quash  the  proceedings. 
And  of  that  nature  is  the  case  before  us.  A  court  exercising  juris- 
diction under  the  statute,  and  not  according  to  forms  prescribed  by 
the  common  law,  has  given  a  sentence  wrong  in  itself,  but  yet  not 
reversible  by  writ  of  error ;  it  must  be  corrected,  and  by  certiorari 
too,  for  there  is  no  other  M'ay  remaining  by  which  it  can  be  done. 
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This  writ  is  also  used  in  this  country  for  a  purpose  not  known  to 
the  English  law,  for  there  is  no  appeal  to  a  superior  court,  for  the 
purpose  of  having  another  trial  or  investigation  of  &cts.     That  was 
allowed  of  by  our  law  in  case  of  an  appeal  from  the  County  to  the 
Superior  Court,  and  then  immediately  some  writ  became  necessary 
to  remove  the  record  mto  the  Superior  Court,  and  to  give  the  appli- 
cant the  benefit  of  an  appeal  and  reinvestigation,  where  he  had 
been  illegally  and  unfiiirly  deprived  thereof  by  some  act  not  under 
his  control,  and  which  in  justice  ought  not  to  prevail  to  defeat  his 
appeal.   This  writ  being  that  which  came  nearest  the  desired  remedy, 
was  adopted  by  our  courts  for  the  removal  of  records  in  such  cases ; 
and  for  deciding  after  the  removal  whether  there  should  or  should 
not  be  another  trial,  as  would  be  if  the  record  had  been  removed  by 
appeal.     In  short,  in  this  instance  it  is  a  substitute  for  the  appeal, 
and  replaces  it  upon  its  proper  foundation,  when  attempted  by 
unfair  means  to  be  prevented.     This  is  a  remedy  which  must  be 
used  without  any  unnecessary  delay,  and  without  gaining  by  it  any 
greater  advantage  than  the  party  would  have  had  by  ap*- 
[72]     peal,  and  without  throwing  upon  his  *  adversary  disadvan- 
tages from  unreasonable  procrastination.     The  using  of  this 
writ  for  such  purposes,  which  was  begun  in  North  Carolina,  soon 
after  the  year  1777,  was  violently  opposed  by  some  of  the  bar  there, 
and  was  not  finally  established  until  many  years  afterwards.     On 
account  of  this  contest  it  was  that  the  certiorari  in  civil  cases  was 
noticed  by  our  Constitution,  dated  the  6th  of  February,  in  the  year 
of  our  Lord,  1796,  art.  5,  §  6, —  "The  judges  of  the  Superior 
Courts  shall  have  power,  in  all  civil  cases,  to  issue  writs  of  certiorari^ 
to  remove  any  cause  or  a  transcript  thereof,  from  any  inferior  court 
of  record  into  the  Superior  Courts,  on  su£Scient  cause,  supported  by 
oath  or  affirmation."    The  legal  history  of  these  times  shows  clearly 
the  meaning  of  this  clause,  and  establishes  by  the  highest  authority 
that  use  of  the  certiorari  of  which  we  are  now  speaking. 

For  all  these  purposes  this  writ  is  of  the  highest  utility  and  im- 
portance, and  no  case  more  so  than  in  such  a  one  to  which  it  is 
now  applied,  in  curbing  the  excess  of  jurisdiction  and  in  correcting 
its  mistakes  and  errors.  By  what  means  could  the  numerous  infe- 
rior jurisdictions  and  tribunals  erected  by  different  statutes  be  regu- 
lated and  restrained,  if  we  lay  aside  this  writ?  Must  they  ride 
over  and  trample  upon  the  rights  of  the  citizen  without  control. 
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and  withoat  having  their  proceedings  subject  to  revision  ?  Surely 
not.  The  first  rule  of  our  juridical  system  is  that  all  inferior  juris- 
dictions are  subject  to  be  superintended,  regulated,  and  corrected, 
and  kept  within  the  limits  of  their  authority  by  the  Superior  Court, 
which  exercises  that  superintendence  by  means  of  the  writ  of  certi- 
orari. Considering  it  in  this  point  of  view,  it  is  most  indispensable 
to  the  safety  of  our  citizens,  and  most  essential  to  tlie  public  welfare. 
For  my  part,  it  is  the  last  writ  that  I  would  agree  to  expunge  from 
our  natura  brevium.  And  not  much  less  useful  is  it,  when  resorted 
to  as  a  substitute  for  the  appeal,  taking  care  to  circumscribe 
its  use  with  all  the  rules  and  restrictions  *  already  laid  down  [73] 
by  our  courts,  and  not  to  produce  by  it  results  unfavorable 
to  justice,  by  needless  delay. 

This  writ  is  used  also  for  reversal  in  criminal  cases,  where  inferior 
or  special  tribunals  inflict  penalties  or  forfeitures,  or  otherwise  act 
by  conviction  or  by  way  of  punishment  of  the  citizen,  pursuant  to 
statutory  institutions,  in  cases  where  a  writ  of  error  will  not  lie,  as 
it  will  not  where  those  exercising  power  are  not  constituted  courts 
of  record,  or  being  so  constituted,  do  not  follow  the  common  law 
forms  of  procedure. 

Upon  this  view  of  the  writ  of  certiorari  and  its  properties,  there 
can  be  little  doubt  but  that  the  present  case  has  been  properly  re- 
moved into  the  Circuit  Court  for  revision.  And  further,  that  such 
jadgment  ought  to  be  given  by  us  as  has  been  already  estimated. 

Roane,  Judge.    I  am  of  the  same  opinion. 

Whyte,  Judge.     I  also  am  of  the  same  opinion. 

See,  as  to  certiorari  as  substitute  for  appeal,  Perkins  v.  Hadley^  4  Hay.  148  ; 
Trigg  v.  Boyce,  4  Hay.  100;  Roberts  v.  Cantrelly  8  Hay.  219;  Rogers  v.  Fer- 
rell,  10  Yer.  254.     See  King's  Digest,  1851,  1855,  1860,  1869. 


Denton  and  Foute  v.  John  Hill. 

[^Production  of  Papers.  —  Parol  JEvidence  of  CarUerUs.'] 

Pek  Curiam.  Hill  commenced  an  action  for  false  imprisonment 
against  Denton  and  Foute  in  the  Circuit  Court  for  Jeflerson  County. 
Denton  pleaded,  first,  not  guilty ;  secondly,  that  at  the  time  of  the 

21 


322  4  HAYWOOD,  [Knoxville, 


Denton  v.  Hill. 


alleged  imprisonment,  Hill  was  an  enlisted  soldier  in  the  service  of 
the  United  States,  under  Denton's  immediate  command,  who  was 
an  officer  in  the  army. 

That  Hill  had  received  four  dollars  bounty,  and  signed  an  enlist^ 
ment,  but  refused  to  take  the  oath  required  by  law,  and  threatened 
to  desert.  By  reason  whereof,  he,  as  commanding  officer,  confined 
him,  as  he  had  a  right  to  do,  until  he  could  be  conveyed  to  head- 
quarters at  Knoxville ;  which  is  the  same  assault,  &c.  The  defend- 
ant, Foute,  pleaded  not  guilty,  and  also  that  Hill  was  an  en- 
[74]  listed  soldier  under  the  *  command  of  Lieutenant  Denton,  and 
that  he  required  of  this  defendant,  who  was  jailer,  to  admit  Hill 
into  jail  for  safe  keeping,  which  he  did,  as  he  might  lawfully  do,  which 
is  the  same  imprisonment,  &c.  On  these  pleas  issues  were  joined. 
Verdict  for  the  plaintiff  for  $250  and  judgment.  On  the  trial  the 
defendants  offered  to  prove  by  A.  Thomberry,  that  he  filled  up  and 
signed  an  enlistment  for  Hill,  cU  his  request^  and  heard  him  ac- 
knowledge it  as  his  act.  This  evidence  was  objected  to,  unless  the 
defendant  would  account  for  the  absence  of  the  enlistment.  The 
court  refused  to  admit  the  testimony  offered.  The  defendant  ex- 
cepted to  the  opinion  of  the  court,  and  prayed  a  writ  of  error.  The 
only  question  in  this  cause  is,  whether  or  not  the  court  erred  in  re- 
jecting the  testimony  offered. 

He  who  hath  not,  and  is  not  entitled  to  the  possession  of  a  deed 
or  public  paper,  cannot  produce  it,  nor  can  he  be  required  to  pro- 
duce it.  Nor  can  he  produce  a  copy  that  can  be  read  unless  some 
officer  be  authorized  to  give  and  authenticate  copies.  Peake's  Evi- 
dence, 33,  42.  '  The  copy  of  the  Adjutant-General  would  not  be 
evidence  if  produced ;  nor  would  a  copy  from  the  Treasury  office. 
The  two  enlistments  taken  from  the  soldier  when  he  enters  the 
army,  are  directed  to  be  sent  to  these  offices  soon  afler  they  are 
taken.  And  suppose  a  copy  would  be  received,  ought  it  to  be  re- 
quired ?  If  it  is  not  the  duty  of  the  officer  having  the  custody  of 
the  original  to  give  a  copy,  will  the  law  make  the  defense  of  the 
jailer  to  depend  upon  the  accommodating  or  unaccommodating  tem- 
per of  the  officer  having  the  keeping  of  the  original  ?  The  jailer 
must  be  permitted  to  use  the  best  testimony  in  his  power.  He  need 
not  prove  by  affidavit  the  want  of  that  writing  which  he  is  not 
presumed  to  have  in  his  possession.  It  is  hard  enough  to  make 
the  jailer  answerable,  if  it  should  turn  out  that  the  proceedings  of 
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the  enlisting  officer  were  not  strictly  regular :  how  *  much  [75] 
more  so  to  require  evidence  of  him,  which  by  any  exertion 
he  would  not  be  able  to  procure ;  and  which,  if  owing  to  the 
obligingness  of  a  public  officer  he  might  get,  still  he  could  not  pro- 
cure it  without  ruinous  expense.  The  law  does  not  require  un- 
reasonable sacrifices,  nor  place  intolerable  burdens  upon  those 
whom  it  requires  to  act,  for  doing  that  which  is  in  pursuance  of  its 
orders. 

Secondly,  parol  evidence  will  in  general  answer  the  purpose  of 
ascertaining  the  true  state  of  fiu^ts ;  impracticable  requisitions 
ought  not  to  be  made*  Suppose  a  copy  produced :  would  not  the 
plaintiff  say,  I  did  not  sign  the  or^nal  of  which  that  is  a  copy  ? 
Could  it  be  determined  upon  the  copy  whether  he  signed  the  orig- 
inal or  not  ?  In  this  point  of  view  the  copy  would  be  wholly  useless 
even  were  it  produced. 

Reverse  the  judgment  of  the  Circuit  Court,  and  remand  the  cause 
for  trial.  , 

See  Lannum  Y.Brooks,  4  Hay.  121,  and  note  svibfin,;  Cooke  v.  Hunter ,  2 
Tenn.  113  ;  TUlery  ▼.  Simmons^  1  Tenn.  209;  Kingy.  HaU,  1  Tenn.  209  ;  An- 
derson  v.  Walker^  Mar.  &  Yer.  201 ;  TeU  v.  Roberts,  3  Hay.  139;  King's  Digest, 
5898,  5891  et  seq. 


Archibald  Sloan  and   Leannah  his  Wife  v.  William  Cox, 

ExEcuTOB  OF  Dudley  Cox,  deceased. 

[^Divorce  and  AUman^J] 

Per  Curiam.  The  record  states,  that  Leannah  Cox  filed  her 
petition  against  her  husband,  Dudley  Cox,  in  the  Circuit  Court  of 
Jefferson  County,  January  term,  1810,  praying  a  divorce  and  ali- 
mony ;  that  at  the  January  term  of  said  court,  1811,  the  said 
petition  was  heard,  and  the  petitioner  was  decreed  to  be  divorced 
from  the  bed  and  board  of  her  husband,  and  to  have  the  sum  of 
$70  alimony  per  annum^  from  the  25th  of  January,  1810,  until  sus- 
pended by  the  court,  &c. ;  that  at  the  July  term  of  said  court  a 
scire  faciaa  issued,  suggesting  the  subsequent  intermarriage  of  the 
plaintiff,  Sloan,  with  the  said  Leannah,  and  the  death  of  the 
*  said  Dudley  in  June,  1813 ;  and  that  William  Cox  was     [76] 
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said  Dudley's  executor,  and  praying  to  have  execation  upon  said 
decree,  in  the  sum  of  $70,  due  from  25th  January,  1811,  to  25th 
January,  1812,  and  returnable  to  January  term,  1814.  To  which 
$cire  facias  the  said  executor  appeared  and  pleaded,  that  the 
plaintiff,  Leannah,  was  a  person  of  lewd  habits,  and  so  demeaned 
herself  from  the  date  of  the  decree  until  the  20th  of  May,  1811^ 
when  a  specific  act  of  adultery  is  charged.  To  which  plea  there 
is  a  demurrer.  At  January  term,  1816,  judgment  was  given  that 
the  demurrer  be  overruled,  the  defendant  to  go  without  day,  and 
recover  against  the  plaintiff  his  costs.  From  which  judgment  a 
writ  of  error  was  prayed  to  this  court.  It  is  believed  that  this 
question  depends  solely  on  our  act  of  Assembly  concerning  divor- 
ces. §  9  says,  that  for  certain  causes  therein  specified,  and  due 
proof  hereof  made,  it  shall  be  lawful  for  the  court  to  grant  the 
wife  a  divorce  firom  bed  and  board,  and  also  to  allow  her  such  ali* 
mony  as  her  husband's  circumstances  shall  admit  of,  &c.,  which 
shall  continue  until  a  reconciliation  takes  place,  or  the  husband  by 
his  petition  offers  to  cohabit  with  her  again,  and  use  her  as  a  good 
husband  ought  to  do ;  and  then,  and  in  such  case,  the  court  may  sus- 
pend the  aforesaid  decree.  Or  in  case  of  her  refusal  to  return  and 
cohabit,  under  the  protection  of  the  court,  to  discharge  and  annul 
the  same  at  their  discretion.  And  if  he  fail  in  performing  his  en- 
gagements, the  former  sentence  may  be  revived,  and  the  arrears  of 
alimony  ordered  to  be  paid. 

This  act  seems  to  contemplate  only  two  grounds  whereby  a 
decree  of  the  court  for  alimony,  after  it  has  been  made,  may  be 
suspended.  These  are,  first,  a  reconciliation  of  the  parties ;  sec- 
ondly, an  offer  of  the  husband  by  his  petition  to  the  court  to  co- 
habit with  her  again,  and  treat  her  as  a  good  husband  ought  to 
do.  Inasmuch  as  the  Legislature  acting  upon  this  subject, 
[77]  and  seemingly  professing  to  point  out  the  grounds  *  of  sus- 
pending a  decree  of  alimony  when  made,  hath  only  assigned 
these  two,  it  is  to  be  presumed  that  they  were  the  only  ones  in- 
tended ;  for  they  say,  ^^  in  such  case  the  court  may  suspend  the 
said  decrees,"  virtually  excluding  all  others  besides  those  before 
specified  by  them.  And  there  seems  no  reason  why  the  party,  the 
husband,  should  have  the  ground  contained  in  the  plea  in  this  case, 
as  an  additional  defense  against  the  decree  for  aUmony.  For  the 
subject  matter  of  it,  if  true,  is  otherwise  provided  for  by  the  act. 
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and  a  higher  remedy  given  him  than  that  sought  hj  his  plea,  to 
wit,  a  divorce  from  the  bond  of  matrimony.  It  therefore  appears 
to  be  a  fair  constmction  to  suppose  that  the  act  did  not  intend  the 
discussion  of  a  matter  collaterally  upon  a  seire  facias^  by  way  of 
accordance  of  alimony,  which  was  by  them  deemed  of  sufficient  im- 
portance to  be  the  subject  matter  of  an  original  suit,  involving  the 
highest  rights  of  the  party. 

See  King*  Digert,  0844. 


CARTHAGE,  JUNE  TERM,  1817. 


ARCHIBALD  BOAH^E,) 
ROBERT  WHYTE,  ,      V  Judges. 
JOHN  HAYWOOD,        ) 

John  Petton,  Sr,  v.  John  Rawlens. 

l^L^'unctiofu  —  Fraud,  —  Insanity.  —  Former  Judgment] 

Per  Curiam.  In  this  case  the  defendant,  who  was  a  non-resident, 
had  by  his  coansel  filed  a  demurrer,  which  at  last  court  was  over- 
ruled, and  time  given  to  answer.  The  answer  not  having  been 
filed  according  to  order,  the  bill  was  taken  pro  wnfe»%o^  and  set 
down  to  be  heard  ex  parte*  It  stated  that  the  complainant,  who 
was  a  citizen  of  Sumner  County,  in  the  year  1809  descended  the 
Mississippi  to  New  Orleans,  with  produce  for  sale;   that  whikt 

diere  he  was  attacked  with  sickness,  and  in  that  state  set 
[78]     out  firom  thence  on  his  return  *  home  in  company  with  some 

of  his  countrymen ;  that  being  worn  down  and  exhausted 
by  his  sickness  and  a  fever,  he  could  proceed  no  ftirther  with  them 
than  to  the  house  of  a  Mr.  Drouhom,  in  West  Florida,  where  he 
was  left  behind ;  that  while  here,  being  in  a  low  state  of  body,  and 
depressed  in  mind,  frequently  out  of  his  senses  by  the  violence  of 
his  fever,  the  defendant  presented  himself,  and  falsely  pretending 
to  be  a  skillful  physician,  recommended  himself  to  the  complainant 
to  attend  him  as  a  physician ;  that  the  complainant,  believing  the 
representation  of  the  said  Rawlins,  and  that  he  was  the  character 
he  pretended  to  be,  consented  that  he  might  administer  medicine 
to  lum  and  attempt  his  cure  ;  that  said  Rawlins  continued  there  15 
or  16  days  pretending  to  attend  him ;  that  soon  after  the  com- 
mencement of  his  attendance,  he  became  much  worse,  and  so  con- 
tinued until  his  removal  by  his  friends,  who  had  come  there  from 
the  Mississippi  Territory  for  that  purpose;  that  his  delirium  became 
so  great  that  he  could  recollect  but  few  occurrences  previous  to 
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his  removal,  and  believes  that  had  it  not  been  for  this  timely  inter- 
position of  his  friends,  his  life  would  soon  have  been  ended ;  that 
the  complainant  was  informed  by  those  who  were  in  a  situation  to 
judge,  and  he  believes  the  information  to  be  true,  that  the  said  de- 
fendant was  not  a  physician,  but  a  miserable  quack,  not  fit  to  be 
trusted  with  medicine  of  any  kind  —  a  wandering  vagabond,  who 
took  advantage  of  his  calamity  to  extort  from  him  his  money,  and 
rendered  him  no  aid  as  a  physician.     The  bill  further  states,  that 
the  defendant  would  not  permit  the  complainant  to  be  taken  away, 
nntil  he  had  signed  a  note  to  him  for  l|158,  which  complainant  is 
informed  he  did,  and  believes  it  to  be  true,  but  has  no  recollection 
of  it,  being  at  the  time  in  a  state  of  delirium  from  the  violence  of  his 
fever ;  that  being  removed  to  the  residence  of  his  friends  he 
recovered ;  that  the  defendant  sent  said  *  note  into  this  State,     [79] 
and  caused  suit  to  be  brought  thereon  in  Sumner  Circuit 
Court,      And  at  October  term  thereof,  1814,  obtained  judgment 
for  the  sum  of  $222  and  costs,  and  execution  has  issued.     The  bill 
further  charges,  that  the  complainant  will  be  able  to  prove  all  the 
facts  before  set  forth.     The  bill  prays  that  the  defendant  may  an- 
swer, &c.,  and  be  perpetually  enjoined  from  further  proceedings  at 
law,  &c. 

The  question  is,  does  the  bill  upon  the  case  made  thereon,  entitle 
the  complainant  to  the  relief  prayed  ?  This  statement  exhibits 
three  grounds  of  defense  against  the  note  :  First,  a  gross  fraud  and 
imposition  practiced  by  Rawlins  upon  Peyton,  in  assuming  the  char- 
acter of  a  skillful  physician,  and  thereby  introducing  himself  to  the 
notice  of  Peyton  at  a  time  when  medical  assistance  was  much 
needed  by  him ;  and  then  by  procuring  himself  to  be  employed  in 
that  capacity,  when  in  fact  he  was  a  quack,  not  fit  to  be  trusted 
with  medicine,  taking  advantage  of  his  situation,  and  using  these 
misrepresentations  for  the  purpose  of  extorting  money  from  him. 
Secondly,  that  there  was  in  truth  and  in  fact  no  consideration  for 
the  note,  firom  the  want  of  qualification  by  Rawlins  in  his  assumed 
character  of  physician,  and  the  event  of  doing  him  no  good  and 
rendering  him  no  benefit  in  his  complaint.  Thirdly,  that  the  note 
was  executed  by  Peyton  while  in  a  state  of  delirium  from  the 
violence  of  his  fever,  by  the  procurement  of  Rawlins.  These  are 
assigned  as  the  grounds  for  coming  into  this  court,  and  as  the 
grounds  of  obtaining  relief  when  in  it.   But  it  is  contended  that  these 
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grounds  of  relief  also  form  the  subject  of  defenses  at  law,  that  the 
party  had  the  power  of  availing  himself  of  them  there,  which  he 
ought  to  have  done.  And,  therefore,  this  court  ought  not  now  to 
entertain  jurisdiction.  That  these  were  defenses  at  law  is  believed 
to  be  correct.     See  Cooper's  Pleadings,  28-140,  to  show  that  fraud, 

if  it  can  be  clearly  established,  will  be  relieved  against  at 
[80]     law,  and  the  instrument    *  declared  void,   the  law  in  this 

respect    having  a  concurrent  jurisdiction  with   courts  of 
equity.     To  the  same  effect  is  1  Burr.  396,  397. 

With  regard  to  the  second  ground,  the  consideration  (Fonb.  335, 
336)  draws  this  conclusion  upon  a  comparison  of  all  the  authorities 
on  the  subject,  that  a  consideration  is  necessary  by  our  law  to  an 
agreement  (the  evidence  by  writing,  from  its  being  sealed,  im- 
ports a  consideration),  unless  by  its  negotiability  the  interests  of 
third  persons  are  affected,  which  is  not  the  case  here,  the  note 
being  negotiated;  and  the  action  at  law  being  brought  by  the 
payee,  in  which  case  the  want  of  consideration  is  a  bar  to  the  plain- 
tiff's recovery  upon  it.  4  Mod.  242.  The  third  ground  is  also  a 
legal  defense  in  our  opinion,  and  comes  within  the  principle  of 
lunacy  and  drunkenness^  whereof  the  party  at  the  time  of  the  ex- 
ecution of  a  deed  in  the  one  case  is  a  lunatic,  and  in  the  other  is 
made  to  sign  the  deed  when  so  drunk  as  not  to  know  what  he  did ; 
the  evidence  is  admissible,  upon  non  est  factum^  and  shows  that  by 
the  principles  of  the  common  law  the  deed  is  absolutely  void.  See 
Philips,  127  ;  5  Rep.  119  ;  2  Str.  1104  ;  B.  N.  P.  172.  The  prin- 
ciple  is  in  the  incapacity  of  the  party  to  make  a  contract,  in  the 
absence  of  his  reason,  thus  temporarily  suspended  or  extinguished^ 
which  I  think  may  and  does  equally  exert  in  the  delirium  of  fever 
as  in  drunkenness  or  lunacy.  As  this  last  defense  would  be  good  in 
law,  in  the  case  of  a  deed,  a  fortiori  in  the  present,  where  the  in* 
strument  is  without  a  seal. 

The  next  thing  to  be  considered  is,  whether  as  these  defenses  are 
proper  defenses  at  law,  can  the  party  avail  himself  of  them  in  this 
court,  not  having  shown  any  reason  why  he  did  not  defend  himself 
at  law,  or  even  whether  he  made  the  attempt  to  do  so.  He  states 
in  his  bill  that  he  will  be  able  to  prove  them ;  in  the  opinion  of  the 

court,  in  the  case  of  Reeves  and  another  against  Hogan  and 
[81]     Henderson,  Cooke,  176,  it  is  *  stated  that  when  the  party 

neglects  to  make  his  defense  at  law,  when  he  might  have 


June  Term,  1817.]         4  HAYWOOD.  829 


M'Cain  v,  Yinoeat. 


done  80,  a  court  of  equity  will  not  give  him  relief;  that  if  he  had 
been  prevented  from  making  the  proper  defense  at  law,  for  causes 
over  which  he  had  no  control  and  in  which  no  neglect  was  imputable 
to  him,  he  might  come  into  this  court.  The  statement  in  the  pres- 
ent bill  does  not  take  the  plaintiff's  case  out  of  this  reasoning. 
The  same  doctrine  is  laid  down  in  Hardin,  134 ;  says  the  book,  the 
g^iend  rule  is,  that  where  there  is  a  defense  at  law,  equity  will  not 
give  relief.  And  further,  the  same  book  says,  that  the  facts  sub"" 
mitted  to  the  consideration  of  the  Court  of  Chancery,  were  properly 
triable  by  the  jury  who  were  impaneled  in  the  common  law  suit. 
And  it  is  not  shown  that  these  facts  were  not  then  fairly  and  ixilly 
tried.  And  even  if  this  had  been  shown,  the  complainant  was 
bound  to  have  had  them  then  tried,  unless  a  sufficient  cause  was 
shown  for  its  not  having  been  done.  It  is  conceived  that  these 
authorities  sufficiently  establish  that  the  present  complainant  is  not 
entitled  to  relief  in  this  court. 

Decree,  therefore,  that  the  bill  be  dismissed  with  costs. 

But  inasmuch  as  the  bill  shows  a  case  that  by  amendment,  per* 
haps,  may  be  properly  relievable  in  this  court,  and  we  do  not  wish 
to  conclude  the  party  by  an  imperfect  statement  of  his  case,  to  the 
exclusion  of  the  merits,  the  court  will  permit  the  complainant  to 
amend  his  bill  upon  the  payment  of  the  costs  of  this  court,  and 
the  costs  of  the  amendment  if  he  thinks  proper  so  to  do. 

See  King's  Digest,  2401,  S534,  9688. 


James  M'Cain  v.  Jambs  Vincent. 

[^Aceount,'] 

Per  Curiam.  The  bill  states,  that  James  Vincent,  about 
1808,  was  *  in  the  habit  of  depositing  salt  with  the  complain-  [82] 
ant  in  Gallatin,  to  be  sold  on  commission ;  that  be  sold  the 
salt  and  accounted  regularly  for  the  proceeds,  and  at  the  close  of  the 
business  had  a  final  settlement,  and  discharged  the  whole  balance 
that  was  due.  But  the  defendant  commenced  a  suit  in  the  Circuit 
Court  for  a  pretended  balance,  and  recovered  judgment  for  $196. 
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The  complainant,  at  the  time  of  the  trial,  was  absent  on  indispen- 
sable business,  and  his'vouchers,  which  he  had  left  for  his  counsel,  in 
the  hands  of  R.  Boyers,  were  so  mislaid  as  not  to  be  had  on  the 
trial. 

The  defendant  answers  that  he  deposited  salt  with  the  complain- 
ant, who  sold  it  and  accounted  for  part  of  the  proceeds  ;  expressly 
denies  any  final  settlement,  or  that  there  was  any  voucher  to  that 
effect,  and  states  that  the  balance  due  was  at  least  equal  to  the 
amount  of  the  judgment 

This  being  a  matter  of  account  it  was  referred  to  the  clerk  and  mas- 
ter, to  report  a  statement  of  the  accounts  between  the  parties,  who 
several  terms  ago  reported  a  balance  due  the  complainant  of  $371. 
To  this  report  exceptions  were  filed  as  being  founded  on  insufficient 
testimony.  The  report  was  set  aside  and  the  cause  again  referred 
to  commissioners,  with  directions  that  each  party  might  examine  the 
other,  on  interrogatories,  and  call  on  them  to  produce  any  papers  in 
his  possession  material  to  the  cause.  The  commissioners  reported 
a  statement  of  the  accounts,  with  the  evidence  in  detail,  and  a  bal- 
ance due  the  complainant  of  $212.52.  The  complainant  again  ex- 
cepts to  the  report  on  the  ground  that  it  is  not  warranted  by  the 
evidence.  First,  that  6,287  lbs.  of  salt  ought,  not  to  have  been 
charged  against  M^Kain;  secondly,  that  a  greater  credit  than 
$224.87^  ought  to  have  been  allowed  to  him.  Each  of  these  ex- 
ceptions will  be  particularly  examined. 

First,  premiiing  that  neither  the  quantity  of  salt  delivered, 
[88]  nor  the  amount  paid,  are  stated  either  in  *  the  bill  or  answer. 
Enos  Vincent,  a  witness  for  the  defendant,  states,  that  he  as- 
sisted in  putting  into  wagons  at  different  times  24  barrels  of  salt, 
weighing,  agreeably  to  the  marks,  6,930  lbs.  net  of  salt,  to  be  depos- 
ited with  M^Kain  to  sell  for  Vincent ;  that  he  was  present  when 
two  or  three  wagon  loads  of  the  salt  were  delivered  to  M^Kain ; 
other  witnesses  prove  that  they  saw  salt  delivered  at  several  different 
times.  The  commissioners  have  charged  the  quantity  before  stated, 
after  deducting  10  per  cent,  for  probable  loss  of  weight.  The  court 
cannot  say  that  this  charge  is  incorrect ;  the  presumption  certainly  is 
in  favor  of  the  report,  and  there  is  not  any  testimony  offered  to  re-« 
but  that  presumption,  nor  any  account  produced  by  the  complainant 
to  show  the  amount  received. 

Secondly,  the  commissioners  have  allowed  credit  for  $224.87^. 
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If  the  complainant  was  entitled  to  further  credits,  it  was  incumbent 
on  him  to  prove  them.  George  House  states  that  money  was  paid 
several  times,  once  to  the  amount  of  $70,  for  which  a  receipt 
was  given  and  that  the  parties  settled  the  commissions  five  per  cent, 
on  the  money  paid,  and  for  some  salt  which  the  complainant  had 
used.  The  amount  for  which  credit  is  given,  appears  to  be  from 
the  testimony  of  E.  Vincent,  who  states  that  he  understood  that 
the  amount  paid  was  9227.17i. 

Thirdly,  the  testimony  cannot  warrant  a  belief  that  a  final  set- 
tlement was  made  respecting  the  salt.  Purvis,  the  complainant's 
witness,  says  he  was  present  at  a  settlement  in  1809 ;  that  the 
accounts  then  produced  were,  $42.50  for  the  complainant's  attend- 
ance as  a  witness  in  a  suit,  between  $10  and  $12  for  commissions 
for  selling  salt,  and  on  the  part  of  the  defendant,  an  account  for 
cider  and  whiskey.  The  calculation  was  made  by  the  witness,  and 
a  balance  was  due  to  the  defendant  of  $17.86|.  That 
settlement  was  considered  final  as  *  to  those  accounts  ex-  [84] 
hibited,  and  he  did  not  understand  whether  or  not  the  de- 
fendant had  any  other  accounts  against  the  complainant.  E.  Vin- 
cent states  that  he  was  present,  and  that  no  settlement  was  made 
about  the  salt,  except  the  commissions  on  the  money  which  had 
been  paid.  The  sum  here  stated  by  Purvis,  between  $10  and 
$12,  corresponds  with  the  sum  before  stated  to  have  been  paid,  al- 
lowing commissions  at  five  per  cent. 

Fourthly,  the  charge  that  the  defendant  took  away  the  com- 
plainant's vouchers,  is  not  warranted  by  the  testimony  of  E. 
Green,  as  alleged.  Green  says  he  heard  Vincent  say  after  the 
settlement,  he  had  taken  care  to  secure  the  vouchers  he  had  pro- 
duced at  the  settlement,  but  not  a  word  is  said  respecting  those  of 
the  complainant. 

The  result  of  this  inquiry  is,  that  the  first  exception  is  not  al- 
lowed ;  the  second  is  allowed.  The  verdict,  from  E.  Vincent's 
testimony,  ought  to  have  been  $227.17^.  The  third  and  fourth 
exceptions  are  disallowed.  It  further  appears  from  the  testimony, 
that  M^Kean  has  not  yet  been  allowed  commissions  except  on  the 
sums  paid.  He  ought  to  have  credit  for  $10.47  being  five  per 
cent  on  $209.41|,  the  balance  of  the  price  of  the  salt  These  two 
sums  will  amount  to  $13.27,  which  deduct  from  the  balance  re- 


332  4  HAYWOOD.  .  [Carthage, 


Moore  v.  Cook. 


ported  to  be  due,  will  leave  8199.25,  which  is  still  •8.26  more  than 
the  judgment  at  law.     The  bill  most  therefore  be  dismissed. 

See  Siothart  v.  Bamet,  Cooke,  417 ;  King's  Digest,  2047. 


Moore  v.  Cook's  Admikistrators. 
t  Oovenants.  —  Defect  of  TtikJ] 

Per  Curiam.  William  Moore  heretofore  filed  his  bill  for  an  in- 
junction against  a  judgment  at  law,  recovered  by  the  ad- 
[85]  ministrators  of  Cooke,  against  him,  on  a  suit  commenced  *  hj 
Cooke  before  his  death.  The  bill  states,  that  the  bill  single, 
on  which  judgment  was  recovered,  were  executed  in  consideration  of 
a  bond  dated  April,  1811,  that  Cooke  wonld  make  a  fee  simple  deed 
with  general  warranty  to  lot  No.  57,  in  the  town  of  Carthage ; 
that  the  lot  was  not  returned  for  taxes  for  that  year,  and  was  by 
order  of  court  sold  for  the  taxes,  and  the  complainant  became  the 
purchaser,  and  got  the  sheriffs  deed,  whereby  he  became  vested 
with  the  title  in  the  lot,  and  the  administrators  could  not  make  a 
good  title.  He  also  charged,  in  general  terms,  that  Cooke  at  his 
death,  or  the  administrators  since,  had  no  good  title  thereto.  Also, 
he  claims  credit  for  sundry  payments  not  allowed  on  the  judg- 
ments. 

The  defendants  in  their  answer  deny  that  any  other  credit  ought 
to  be  given ;  that  the  purchase  of  the  lot  was  fraudulent,  and  the 
proceedings  irregular  and  void.  They  aver  that  the  title  is  good, 
and  that  they  are  ready  to  make  it  to  the  complainant  as  soon  as 
the  money  is  paid,  the  bond  not  requiring  it  sooner.  On  the  com- 
ing in  of  the  answer,  the  injunction  was  dissolved,  and  leave  was 
given  to  amend  the  bill  so  as  to  state  the  defects  in  the  title,  if  any. 
The  complainant  amended  his  bill,  and  obtained  another  injunction. 
In  the  amendment  it  is  stated,  that  Henry  Lyon  executed  a  con- 
veyance of  the  lot  to  Cooke,  but  denies  that  he  ever  had  a  legal 
title ;  that  Lyon  had  a  lottery,  and  Cooke  and  William  White  drew 
the  lot  as  a  prize  in  the  year  1808,  and  Cooke  sold  to  the  complain- 
ant in  the  year  1811,  and  executed  a  covenant  for  general  war- 
ranty ;  that  William  White  is  dead,  and  that  his  heirs  are  entitled 
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to  one  moiety;  that  Cooke's  administrators  have  it  not  in  their 
power  to  make  a  good  title.   To  the  amended  bill  the  administrators 
answer,  and  admit  that  the  lot  was  drawn  as  a  prize  in  a  lottery 
made  by  H.  Lyon,  by  Cooke  and  William  White,  and  that  Lyon, 
on  the  8th  of  October,   1808,   executed  to   Cooke  a  deed 
of  conyeyance  ;  that  William  *  White  in  his  lifetime  sued     [86] 
Cooke's  administrators,  and  had  judgment  for  one  half  the 
value  of  the  lot.     The  answer  also  states,  that  Lyon,  on  the  7th  of 
March,  1810,  gave  an  order  to  the  commissioners  of  Carthage,  to 
convey  the  lot  to  White  and  Cooke  ;  that  the  commissioners  have 
lately  executed  a  deed  to  Lyon,  and  that  he  is  willing  to  convey  to 
the  complainant,  or  the  defendants  are  willing  to  convey  as  the 
court  may  direct. 

Have  the  defendants  exhibited  such  a  title  as  will  authorize  the 
court  to  dissolve  the  injunction  ?  In  the  case  of  Meredick  v.  WU^ 
Uams^  in  Tennessee  Reports,  the  point  is  correctly  decided,  as  we 
believe.  And  that  before  a  dissolution  the  defendant  ought  to 
exhibit  a  good  title.  In  this  case  he  only  shows  that  Lyon  has  a 
good  legal  title  by  exhibit  E,  and  that  he  is  willing  to  convey  to 
the  complainant.  The  exhibit  E  does  not  appear  to  have  been 
proved  or  registered.  But  if  it  were,  the  complainant  cannot  be 
required  to  accept  a  deed  from  Lyon,  as  he  has  a  covenant  for 
general  warranty  from  Cooke.  By  accepting  such  a  deed  he  would 
lose  the  benefit  of  his  covenant  of  warranty  from  Cooke,  of  which 
the  court  ought  not  to  deprive  him. 

If  the  court  had  had  before  them  the  same  discovery  respect^ 
ing  the  title,  the  injunction  would  not  have  been  dissolved  at  that 
time. 

Let  this  injunction  be  continued  until  the  further  order  of  the 
court. 

See  Moredock  v.  WiUioam^  1  Tenn.  825 ;  King's  Digest,  4099. 


884  4  HAYWOOD.  [Carthage, 


Tie!  9.  Roberts. 


TiBL  V.  ROBBRTB. 

[^AccaurUsJ] 

Per  Curiam.  The  grounds  stated  will  be  noticed  seriatim. 
Upon  the  original  bill,  Tiel  claimed  credit  for  $602,  and  a  reduc- 
tion of  the  interest,  $156,  to  $12.  Any  other  matters  were 
[87]  not  in  issue.  Proof  of  *  them  could  not  have  been  made. 
What  then  is  to  become  of  the  $128  paid*  in  part  of  the  judg- 
ment, and  of  $141  collected  on  the  execution,  and  of  $414  paid  ? 
As  to  these  the  Circuit  Court  ought  to  supersede  execution,  and 
direct  credits  to  be  given.  The  original  bill  in  this  court  had  no 
relation  to  these  matters. 

As  to  the  $602,  part  thereof  to  the  amount  of  $470  for  extra 
services  as  valued,  and  $112  paid  March  Banks,  Tiel  has  been  al- 
lowed for  on  the  hearing.  The  injunction  was  dissolved  as  to  $20. 
This  $112  is  allowed  for  in  the  execution ;  Roberts  has  advanced 
and  received  it,  and  is  credited  for  it  at  the  hearing.  What  proof 
is  now  offered,  that  Tiel  did  not  owe  it  to  March  Banks?  His 
deposition,  which  is  lost,  would  have  proved  $12.50  paid  to  Roberts, 
having  been  credited  on  the  $602.41,  and  credited  bjthe  latter  sum, 
and  ought  to  give  of  his  credit  out  of  the  $602  ;  as  to  the  $65,  on 
the  19th  of  June,  1804,  it  is  included  in  the  $470,  and  Roberts  has 
been  twice  paid.  That  is,  in  the  $470  allowed  last  term,  and  the 
$65  paid  by  the  postmaster,  he  should  return. 

As  to  the  $183.75,  14th  January,  1807,  it  was  received  by 
Roberts ;  but  whether  as  a  part  of  the  $470  or  of  the  notes,  or 
whether  applicable  or  not  to  either,  does  not  appear.  It  might  be 
for  services  between  Nashville  and  Colberts. 

To  conclude,  the  $414  and  $123  the  Circuit  Court  will  regulate. 
The  $66  was  given  as  inducement  to  undertake  the  extra  service, 
and  has  been  already  passed  upon  ;  the  $602  already  passed  upon. 

As  to  the  $65  and  $112  or  $141,  let  the  decree  be  opened  as 
to  these.  And  as  to  the  $188,  also  of  the  present  bill,  shall  be  so 
amended  at  this  term  as  to  state  upon  affidavit  that  no  other  services 
were  performed  by  Roberts,  to  which  the  same  were  applied,  or 

were  applicable. 
[88]         *  We  go  upon  the  ground  that  the  answer  claimed  credit 
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for  extra  services;   consequently  sums   applicable   to  them   were 

examinable,  and  yet  were  overlooked ;  no  reference  was  made  to 

the  master,  and  by  that  omission  these  sums  were  not  reported,  as 

they  might  have  been,  had  a  report  been  called  for. 

The  decree  ought  to  be  opened  as  to  the  $65,  $112,  and  also  as 

to  the  $183.75,  to  the  end  that  these  several  sums  may  now  be 

inquired  into,  as  before  they  ought  to  have  been,  by  reference  to 

the  master. 

Soe  Tiel  v.  Roberts,  8  Hay.  139. 


Butler  and  Butler  v.  Peyton. 
[^Fraud  tn  obtatmng  Decree,'] 

Per  Curiam.  Upon  an  affidavit  and  petition  of  Butler,  since 
the  last  term,  one  of  the  judges  of  this  court  granted  a  supersedeas 
to  continue  till  the  present  term,  ag^nst  execution  upon  a  decree 
made  at  the  last  term,  of  this  court,  in  favor  of  Peyton  against  the 
two  Butlers ;  and  now  at  this  term  a  bill  supported  by  affidavits 
offered  to  the  court,  stating  that  prior  to  the  last  term,  when  the 
injunction  obtained  by  Peyton  was  dissolved,  and  his  property  taken 
in  execution  to  satisfy  the  judgment  at  law,  which  they  had  ob- 
tained against  him,  he,  Peyton,  conveyed  to  them  in  satis&ction  of 
their  demand,  a  tract  of  land  of  the  value  of  $1,300  for  that  sum, 
and  his  note  for  the  balance,  and  agreed  to  dismiss  his  suit  in  equity 
against  them.  In  consequence  of  which  agreement,  and  relying 
upon  it  that  he  would  dismiss  it,  they  did  not  come  to  court  at  the 
last  term,  and  their  attorney  was  absent,  though  represented  by 
another  attorney  of  this  court,  who  undertook  in  general 
to  attend  to  his  business.  That  at  the  *  last  term,  Peyton  [89] 
brought  on  this  suit  in  equity  to  be  heard,  and  produced 
witnesses  on  his  side,  and  obtained  a  decree ;  the  attorney  who 
acted  for  the  Butlers,  not  knowing  of  this  agreement,  nor  of  the 
cause  of  their  absence. 

The  first  question  is,  can  the  Butlers  be  relieved,  if  this  state- 
ment of  theirs  be  true  ?  The  second  question  is,  in  what  form  can 
that  relief  be  administered  ? 
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If  there  be  no  precedent  for  relief  in  such  a  case,  as  alleged  at 
the  bar,  it  is  time  to  make  one.  We  do  not  go  upon  the  second 
agreement,  when  the  lands  were  conveyed,  and  the  notes  given  for 
the  balance ;  for  it  is  possible,  notwithstanding,  that  the  court  might 
be  induced,  in  consideration  of  the  frauds  alleged  in  the  original  bill 
by  Peyton,  if  proved,  to  act  on  the  correction  of  these  frauds,  as  if 
the  new  contract  had  not  been  made,  as  it  was  entered  into  under 
the  pressure  of  an  execution,  and  might  be  considered  an  advantage 
taken  of  a  man's  distresses,  to  extort  a  contract  which  otherwise  he 
could  not  have  made  ;  of  this  we  need  not  say  anything  decisively 
at  present.  What  we  go  upon  is,  that  the  defendants  have  been 
thrown  off  their  guard,  and  have  been  made  to  absent  themselves, 
and  what  testimony  they  had  also  from  the  hearing,  and  the  cause 
has  been  heard  ex  parte.  The  court  has  been  drawn  in  to  pass  a 
decree,  which  upon  full  hearing  perhaps,  might  have  been  other- 
wise. This  is  such  an  offense  against  the  principles  of  justice,  as 
ought  not  to  be  tolerated  or  acquiesced  in.  Relief  ought  to  be 
afforded,  if  the  facts  stated  be  true.  The  case  cited  from  H.  Ch.  P. 
183,  is  a  very  similar  one,  as  also  1  Vesey,  120. 

As  to  the  form,  a  bill  stating  the  facts,  and  which  may  be  consid- 
ered as  an  original  bill,  in  the  nature  of  a  bill  of  review,  is  proper 
enough.  Peyton  may  answer  it,  and  go  to  proof;  and  if  need  be, 
for  effectuating  the  purposes  of  justice,  we  may  suspend  the 
[90]  execution  of  the  former  decree  till  the  farther  order  of  *  this 
court ;  that  in  the  mean  time  proofs  may  be  adduced,  and  the 
complaint  now  stated  be  examined  into.  We  can  do  so  by  the  act 
of  Assembly  in  case  of  a  bill  of  review ;  why  not  also  in  case  of 
another  bill  having  the  same  object  in  view,  and  equally  requiring 
a  suspension  in  the  eye  of  reason  ?  It  is  equally  sanctioned  by  the 
principles  of  jurisprudence,  which  provides  means  for  all  its  im- 
portant ends,  and  must  of  necessity  do  so,  or  not  be  famished 
with  the  aids  indispensable  to  its  attainment,  and  thus  be  disabled 
to  do  justice,  except  in  cases  where  precedents  are  found  to  support 
them. 

Let  the  bill  be  filed  as  the  complainants  may  think  proper,  and 
the  execution  of  the  former  decree  be  suspended  until  farther  direc- 
tions be  given  by  this  court,  the  Butlers  first  giving  ample  secu- 
rity, to  be  approved  of  by  the  court,  or  the  clerk  and  master,  to  pay 
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the  fonaer  decree,  which  is  now  suspended,  in  case  they  should  not 
be  relieved  therefrom  on  the  final  hearing. 

See  King's  Digest,  9815,  9887. 


WiMON  V.  Cabyer,  Am)  M'EwiNG  V.  Wilson. 

[^Martffnge.  —  Sale  with  Liberty  to  JRepurchase.  —  Sale  of  Equity  of 

Redemptions^ 

Per  Cttriam.  Wilson  got  $850  of  Carver,  and  gave  an  iibsolute 
bill  of  sale  for  a  negro  man  Cato,  Carver  at  the  same  time  giving 
a  bond,  as  Wilson  states,  allowing  of  a  redemption  by  repajrment  of 
the  money.  The  negro  was  delivered  to  Carver,  and  by  him  hired 
for  some  months  to  Wilson ;  and  then  returned  and  kept  in  pos- 
session by  Carver,  until  the  time  of  the  filing  of  this  bill.  The 
bond  was  delivered  to  Carver  voluntarily,  as  he  says,  but  by  firaud- 
nlent  procurements,  as  Wilson  says.  The  time  for  payment  of 
the  money  was  several  times  verbally  prolonged,  and  $60  were  paid 
for  the  hire  of  the  negro  by  Wilson.  The  answer  insists  that  it 
was  a  purchase  with  liberty  to  repurchase,  and  not  a  mort^ 
gage,  and  that  after  *  the  purchase  Carver  hired  the  negro  [91] 
to  Wilson  at  $10  per  month.  A  third  person  obtained  judg- 
ment and  execution  against  Wilson,  and  upon  that  the  constable 
sold  the  equity  of  redemption  for  $106,  and  Carver  purchased  it, 
and  had  a  bill  of  sale  firom  the  constable.  After  this  sale,  M^Ewing 
procured  an  assignment  of  this  equity  of  redemption  firom  Wilson  and 
filed  his  bill  against  Wilson,  to  have  the  benefit  of  the  equity.  The 
answer  states  a  refiisal  on  the  part  of  Carver  to  take  a  mortgage, 
or  to  take  the  negro  otherwise  than  as  a  purchase.  A  replication 
was  filed  to  the  answer.  The  case  being  heard  before  the  Circuit 
Court,  a  decree  for  redemption  was  made,  allowing  the  defendant 
for  principal  and  interest  upon  the  $350  and  for  the  $106  and  in- 
terest, deducting  the  $60  aforesaid,  and  for  the  subsequent  services 
of  the  slave,  and  the  benefit  of  redemption  by  said  decree,  is  trans- 
ferred to  M^Ewing,  the  assignee,  and  the  negro  is  thereby  directed 
to  be  delivered  to  him  upon  the  payment  of  the  balance  now  due,  be 
ing  $226.07.  The  costs  of  the  first  suit  between  Wilson  and  Carver 
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to  be  paid  by  Carver  up  to  the  time  of  filing  the  answer,  and  the 
defendant  Wilson  to  pay  the  subsequent  costs ;  and  the  said  Wil- 
son to  pay  to  M^Ewing  the  costs  of  the  other  suit ;  and  from  this 
decree  Carver  appealed  to  this  court.      Carver's  counsel  insisted 
that  the  bond  was  voluntarily  surrendered,  that  it  amounted  to  a 
release  of  all  the  right  secured  by  it,  whether  of  repurchase  or 
redemption ;   also,  that  a  bill  for  redemption  could  not  be  filed 
before  the  tender  of  the  money  due,  even  if  it  were  a  mortgage, 
and  that  Wilson  ought  not  to  be  allowed  for  the  services  of  the 
negro  in  the  mean  time ;  and  that  this  was  a  purchase  with  liberty 
to  repurchase. 
Henderson,  a  witness,  said  it  was  a  mortgage,  and  that  the  money 
was  loaned  and  secured  by  mortgage. 
[92]         If  this  be  a  mortgage.  Carver  must  account  for  the  *  inter- 
mediate services.   An  agreement  that  these  should  go  against 
the  interest  of  lending  on  honor^  yet  in  this  court  must  be  deter- 
mined by  law.     And  this  prohibits  the  taking  of  more  than  lawful 
interest.     All  above  that  must  be  considered  as  in  part  discharge  of 
the  principal.     In  cases  of  usury,  equity  will  order  the  payment,  or 
refunding  of  all  that  is  above  the  lawful  interest.     In  cases  of  re- 
demption of  personals  by  bill  in  equity,  the  precedents  are  uniformly 
so.     We  will  presently  see  whether  this  be  a  mortgage  or  not.     As 
for  anything  stated  in  the  bill  and  not  noticed  in  the  answer,  that  is 
not  in  isstLe^  nor  is  it  to  be  taken  as  true  or  otherwise.    Neither  is 
that  to  be  taken  as  true  which  is  asserted  in  the  answer  and  is  not 
proved.     And  as  for  the  sale  of  the  equity  of  redemption  by  execu- 
tion, that  sale  is  not  valid.   For  the  fi.fa,  is  a  common  law  execution, 
not  leviable  on  a  mere  creature  of  equity  not  known  to  the  common 
law,  and,  indeed,  having  arisen  long  since  the  formation  of  this  writ ; 
though  the  advancement  of  money  on  it  for  the  benefit  of  the 
mortgagor  may,  under  some  circumstances,  turn  him  who  makes 
the  advancement  into  a  creditor  of  the  mortgagor,  in  place  of  the 
creditor  whose  debt  is  satisfied.     But  an  assignee  whose  assignment 
is  prior  to  the  established  claim  of  the  creditor  thus  satisfied,  is  not 
liable  when  he  redeems  to  pay  more  than  the  money  secured  by 
the  mortgage ;  the  mortgagor  himself  is  ihu9  liable^  because  after 
redemption  he  is  liable  to  pay  the  unsecured  debt.     And  when  he 
asks  equity  he  will  be  required  to  do  it  to  the  mortgagee  by  pay- 
ment of  this  sum  also.     So  also  of  an  executor  who  redeems,  be- 
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cause  by  the  redemption  he  has  assets  to  satisfy  the  unsecured  debt. 
So  also  of  an  heir.     Presently  we*  will  apply  these  rules.     But  for 
the  present  is  this  a  conditional  sale  ?     It  is  not  at  first  an  infirm 
transfer  to  be  completed  into  an  absolute  sale,  by  a  posterior  act 
to  be  done  by  the  purchaser.     Is  it  a  purchase  with  liberty 
to  repurchase  ?     *  Then  the  property  is  in  the  purchaser,  to     [93] 
be  divested  by  an  after  act,  at  the  option  of  the  vendor,  who 
may  or  may  not  pay  the  sum  stipulated  at  the  time  stipulated.     The 
destruction  of  the  property  in  the  mean  time  is  the  loss  of  the  pur- 
chaser.    This  is  not  a  purchase  with  liberty  to  repurchase  if  it  be 
a  mortgage.     Is  it  a  mortgage?     The  allegations  of  the  plainti|F 
and  defendant  are  neither  of  them  supported  by  proof,  but  both 
agree  in  this,  that  the  bond  was  given  up  to  the  defendant.     If  the 
defendant  will  produce  it,  it  will  then  show  clearly  whether  the 
transaction  is  a  mortgage,  or  purchase  with  liberty  to  repurchase. 
If  he  will  not  show  it,  the  presumption  is  against  him,  and  the 
complainant  ought  to  be  let  in  to  parol  testimony.     And  the  parol 
testimony  of  Henderson  states  it  to  be  a  mortgage  ;  and  that  the 
money  was  loaned^  not  paidy  and  was  secured  by  mortgage.   Besides 
this,  the  money  was  of  less  value  than  the  negro,  which  is  a  circum- 
stance not  entirely  to  be  overlooked.     We  do  not  rely  upon  the 
purchase  of  the  equity  of  redemption  by  Carver,  for  that  might  be 
precautionary  only,  a  measure  suggested  by  his  apprehensions.   The 
other  circumstances  are  in  favor  of  its  being  a  mortgage,  and  if  so, 
Wilson  may  redeem  upon  payment  of  the  mortgage  money ;  and 
the  other  sum  advanced  for  him  and  his  assignee,  after  the  ad- 
vancement of  the  latter  sum  by  Carver  can  only  stand  in  his  place. 
Carver  ought  to  account  for  the  intermediate  value  of  the  negro's 
services,  to  be  set  off  against  the  interest  and  principal.     This  is 
ordered  by  the  decree  ;  and  as  to  the  costs,  these  are  regulated  in 
the  decree  by  proper  considerations.  Affirm  the  decree. 

See  the  authoritiea  collected  in  King's  Digest,  2534,  2615,  2617,  2658,  6370, 
8721. 
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[94]      *  Henderson's  Administrator  v.  William  King. 

[Plea  of  Former  Judgment,  —  MeriU."] 

Per  Curiam.  Henderson  sued  King  in  the  County  Court  of 
Franklin,  and  in  his  declaration  complains  that  he  reooyered  judgment 
in  the  County  Court  against  J.  Rogers  for  $186.66  and  costs,  in  the 
year  1809,  and  took  out  b,  fieri  faciaSy  and  delivered  it  to  W.  King, 
who  was  then  sherifif  of  said  county,  by  putting  it  into  the  hands  of 
J.  King,  his  deputy,  to  be  executed  and  returned ;  that  no  return  was 
made  of  the  execution,  whereby  he  has  lost  the  benefit  of,  to  his 
damage,  &c.  King,  the  defendant,  pleaded  not  guilty,  the  statute 
of  limitations,  and  that  he  was  not  sherifif  of  Franklin  County.  On 
these  pleas  issues  were  joined.  The  defendant  also  pleaded,  **  that 
heretofore,  in  October  sessions  of  the  Court  of  Pleas,  &c,  in  1811, 
&c.,  the  said  plaintiff  prosecuted  by  motion  his  suit  against  the  de» 
fendant  as  sheriff  aforesaid,  and  William  Russell  and  C.  Bullard,  his 
sureties,  for  not  returning  the  very  same  identical  execvJtion  mentioned 
in  the  declaration,  agreeably  to  an  act  of  Assembly  in  such  case 
made  and  provided,  and  such  proceedings  were  thereupon  had,  that 
afterwards^  at  a  Circuit  Court  began  and  held  for  said  county  on  the 
second  Monday  in  February,  1812,"  the  said  motion  came  up  by 
appeal  to  be  tried  and  determined  before  the  said  Circuit  Court. 
And  by  the  consideration  and  judgment  of  said  court,  the  said  de* 
fendant  and  his  sureties  were  acquitted  and  finally  discharged  from 
further  liability  on  said  motion,  and  recovered  judgment  against  the 
said  plaintiff  for  costs,  as  by  the  record  and  proceedings  thereof  still 
remaining  in  said  court,  more  fully  and  at  large  appears,  and  this 
he  is  ready  to  verify,  &c.  To  this  plea  the  plaintiff  demurred,  and 
after  a  verdict  against  him  on  the  issues,  appealed  to  the  Circuit 
Court ;  and  on  his  death,  the  suit  was  revived  in  the  name  of 
[95]  the  administrators.  *  The  plaintiff  had  a  verdict  on  the  is- 
sues for  $248.  The  court  overruled  the  demurrer  to  the 
fourth  plea,  and  gave  judgment  for  the  defendants.  The  cause  was 
removed  to  this  court  by  writ  of  error,  and  it  is  now  assigned  for 
error,  that  the  Circuit  Court  erred  in  overruling  the  demurrer. 
First,  because  the  plea  does  not  show  that  when  the  motion  was 
made  in  the  County  Court  or  Circuit  Court,  the  defendant  made 
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any  defense  or  had  any  notice.     Secondly,  it  does  not  state  that  the 
cause  was  tried  on  its  merits. 

Mnch  argument  hath  taken  place  at  the  bar  upon  the  questions 
made  in  this  cause ;  one  position,  however,  may  be  assumed  safely, 
that  the  plea  to  exempt  the  defendant  ought  not  to  leave  any  part 
of  the  defensive  allegation  so  uncertain,  as  that  if  the  court  supposes 
the  existence  of  a  fact,  that  fact  may  not  exist.  The  plea  here 
states  a  former  motion  against  the  defendant  and  his  sureties,  and  a 
final  discharge  from  that  motion.  If  the  discharge  was  because  the 
court  found  that  the  execution  was  not  delivered  to  him,  or  was  re- 
turned by  him,  or  that  he  had  paid  the  money,  a  discharge  for  any 
of  these  causes  ought  to  be  a  discharge  against  any  future  action  to 
be  determined  upon  the  same  points,  or  any  of  them.  If  the  dis- 
charge was  for  want  of  notice,  or  for  any  other  cause  not  involving 
the  merits  of  the  complaint,  these  ought  not  to  be  an  exemption 
from  this  action.  The  court  ought  not  to  proceed  upon  the  con- 
jecture that  the  decision  was  founded  upon  some  of  these  final 
points,  when  it  might  be  that  the  conjecture  is  unfounded  ;  and  when 
it  may  be  that  in  reality  the  judgment  of  the  Circuit  Court  went  on 
other  and  different  grounds,  the  merits  being  not  affected.  There 
ought  to  be  a  certainty  upon  this  head.  If  it  be  unattainable  from 
the  record,  considering  the  usual  forms  adopted  by  the  clerks  in  re- 
cording these  motums  and  the  proceedings  upon  them,  the 
defect  may  be  remedied  by  averment,  *  in  like  manner  as  it  [96] 
may  be  supplied  by  averment  whether  a  recovery  in  trover 
or  trespass  was  for  the  property  in  a  slave  or  horse,  or  only  for  the 
abuse  thereof.  2  Haywood's  Reports.  And  the  averment  ought 
to  be  made  in  the  plea,  to  ascertain  the  very  point  or  points  on  which 
the  court  acted  in  discharging  the  defendant.  Were  we  to  be  satis- 
fied by  the  phraseology  of  the  record  of  discharge,  the  dismission  of 
the  defendant  was  not  general,  but  limited  to  the  motion.  But  it 
would  be  unsafe  to  rest  upon  this  circumstance,  as  thereby  a  mis- 
take or  inaccuracy  of  the  clerk  might  determine  the  cause  the  one 
way  or  the  other.  This  averment  ought  to  be  made  in  the  plea. 
Why  depend  upon  the  replication  to  state  that  for  the  completion 
of  the  plea  which  it  is  not  for  the  interest  of  the  plaintiff  to  state  ? 
Why  compel  him  to  reply  at  all  rather  than  rely  upon  the  statements 
of  his  adversary  ?  And  if  he  rely  and  rest  upon  them,  what  becomes 
of  the  certaintv  which  the  court  must  have  in  forming  a  decision  ? 
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This  shows  that  the  averment  must  be  in  the  plea.  And  again,  the 
avoidance  of  prolixity  in  pleading  requires  it  to  be  stated  in  the  plea, 
for  when  there  stated  an  immediate  issue  may  be  joined.  But  if  de- 
ferred to  the  replication,  there  must  be  an  answer  in  the  rejoinder,  and 
issue  upon  thaty  or  perhaps  at  some  subsequent  stage  of  the  pleadings. 
If  you  relax  from  the  first  stage  in  pleading,  where  the  facts  maybe 
stated,  why  not  also  pass  over  the  intermediate  stages,  and  go  to 
some  late  one,  and  there  commence  this  point  of  the  allegations  dis- 
closed in  pleading  ?  By  these  means  you  will  come  to  the  rebutter 
and  surrebutter,  and  to  such  further  stages  as  hitherto  hdve  not  ac- 
quired names.  Here  is  imperfection,  the  prolixity  which  the  rules 
of  good  pleading  have  been  so  studious  to  avoid.  All  considerations 
conspire  tot  show  that  the  averment  ought  to  be  advanced  in  the 

plea ;  and  for  not  advancing  it  in  the  plea  it  is  bad.  If  it 
[97]     were  allowable  to  make  impressions  *  from  other  parts  of  the 

record,  we  might  say  the  defendant  did  receive  the  execu- 
tion and  did  not  return  it  and  did  not  pay  the  plaintiff,  for  all  this  is 
found  by  the  verdict  of  the  jury  for  $248.  Such  inference,  how- 
ever, might  be  incorrect,  and  if  so,  then  resting  upon  it,  the  court 
would  stray  from  the  point  upon  which  their  judgment  ought  to  be 
founded.  The  point,  as  this  case  is  circumstanced,  can  no  otherwise 
be  discovered  than  by  pleading  it.  Were  the  court  to  give  judg- 
ment now  upon  this  plea,  when  the  form  of  it  has  hitherto  remained 
undefined,  by  any  judgment  of  this  court,  it  would  then  be  possible 
that  the  form  of  the  plea  in  the  present  case  might  exclude  the  ma- 
terial fact  needful  to  make  it  sufficient,  when  in  reality  the  fact 
might  exist ;  and  by  such  means  judgment  might  be  given  upon  a 
matter  of  form.  Perhaps  it  would  not  be  proper  to  be  quite  as  in- 
dulgent, if  a  prior  determination  had  ascertained  the  form  of  the 
plea.  Here,  by  a  wise  provision  of  our  Legislature,  we  are  left  at 
liberty  to  attain  the  justice  of  the  case  ;  we  mean  the  act  of  1809. 
It  directs  that  every  cause  shall  be  decided  upon  its  merits,  and  that 
imperfect  pleadings  shall  be  made  perfect  by  amendments  so  as  to 
bring  forward  the  merits ;  it  is  a  downright  violation  of  principles  and 
of  good  sense  to  determine  any  case  otherwise.  It  is  a  great  imputa- 
tion on  former  judges,  that  so  many  statutes  of  jeofails  have  been 
needful  to  remove  their  adherence  to  forms,  and  to  place  common 
sense  upon  her  native  seat,  from  which  she  had  been  driven  by  techni- 
calities.   The  demurrer  in  the  present  case  ought  to  be  sustained,  and 
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the  plea  be  deemed  insufficient.  Judgment  must  be  entered  accord- 
ingly for  the  plaintiff  with  costs,  but  to  be  set  aside  if  the  defendant 
below  at  the  next  term  of  the  Circuit  Court  shall  amend  his  plea  by 
stating  specially  the  grounds  of  the  defendant's  discharge.from 
the  motion  formerly  made  against  him  and  his  sureties,  *  and  [98] 
if,  furthermore,  the  defendant  below  shall  then  pay  the  costs 
of  this  present  appeal  to  this  court. 

N.  B.    The*  plea  ought  to  be  supported  by  affidavit  as  to  the 
truth  of  the  &ct  stated  therein. 

See  King's  Digest,  550,  10,900. 
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■ 

[  Change  of  Venue,  —  Records,  —  Transcripts.'] 

• 

Per  Curiam.  This  is  an  action  for  an  assault,  battery,  and 
wounding.  The  venue  was  changed  from  Sumner  to  Smith,  and 
the  record  itself  was  transmitted  to  the  latter  court,  with  so  much 
only  of  a  transcript  as  set  out  the  names  of  the  parties,  and  the 
order  for  changing  the  venue.  There  was  a  verdict  and  judgment 
in  Smith,  and  writ  of  error ;  and  the  error  assigned  is,  that  the 
original  record  ought  not  to  have  been  transmitted,  and  that  the 
issues  ought  not  to  have  been  tried  upon  it. 

When  a  writ  of  error  is  brought  in  the  EngUsh  courts,  and^is  to 
be  removed  from  a  distant  court,  the  record,  together  with  the  tran- 
script,  is  carried  to  the  upper  court  by  the  Chief  Justice ;  and,  after 
being  compared,  if  required,  the  original  record  is  carried  back 
again  by  the  Chief  Justice.  4  Inst.  21 ;  5  Com.  Dig.  "  Pleader," 
3,  B,  18 ;  Cowp.  843.  Or  if  there  be  much  danger  in  the  removal, 
as  if  carried  across  the  sea,  then  only  the  transcript  is  removed. 
For  the  same  reason,  where  there  is  an  appeal  from  the  Court  of 
Pleas  and  Quarter  Sessions  to  the  Circuit  Court,  our  act  of  1794 
directs  a  transcript  to  be  sent.  So  also  in  case  of  a  writ  of  error. 
Sending  up  the  original  record  itself,  except  by  a  judge  or  clerk  of 
the  court,  is  liable  to  the  objections  stated  at  the  bar,  to  loss  or  alter- 
ation or  withdrawal  of  part,  and  substitution  of  other  parts.  The 
papers  in  the  file,  without  a  transcript,  will  not  exhibit  a  history  of 
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the  former  proceedings  in  the  canse ;  the  overruling  or 
[99]     sustaining  *  of  demurrers,  the  withdrawal  or  amendment  of 

pleas,  the  orders  or  agreements  relative  to  the  admission  of 
depositions  or  other  testimony ;  orders  for  the  taking  of  them,  'and 
the  time  prescribed  for  notice ;  nor  orders  for  surveying  the  lands 
in  controversy ;  nor,  in  short,  any  transaction  which,  though  mate- 
rial, the  papers  in  the  file  will  not  exhibit.  This  shows  the  vast 
impropriety  of  sending  the  original  records  even  by  a  judge  or  clerk, 
and  much  more  so  the  transmission  of  them  by  the  plaintiff  or  de- 
fendant, or  other  person  than  the  judge  or  clerk,  who  are  confiden- 
tial officers.  Were  the  practice  now  to  be  established  for  the  first 
time,  we  would  uneqioivocally  condemn  the  transmission  of  the  orig- 
inals themselves.  But  we  must  not  innovate  so  suddenly  as  to  ex- 
pose former  determinations,  many  of  which  are  founded  upon  the 
reprobated  practice,  to  nullification  and  reversal.  That,evil  would 
be  nearly  as  great  as  that  we  are  steering  clear  of.  If  the  clerk 
will  run  the  risk  of  sending  the  original,  for  which  he.  is  both  civilly 
and  criminally  liable,  he  acts  with  exceeding  temerity,  but  not  so 
as  to  render  void  or  voidable  the  proceedings  of  the  court.  We 
cannot  reverse  for  this  cause,  but  we  believe  the  clerk  would  be 
chargeable  with  all  the  consequences,  in  case  of  the  loss  of  the 
whole  or  of  any  part  of  the  record,  or  for  any  alteration  or  substi- 
tution. The  practice  of  sending  the  originals  ought  to  be  imme* 
diately  discontinued.  If  the  limitation  of  writs  of  error  by  1799, 
ch.  12,  be  restrictive  of  writs  of  error  in  this  court,  as  wdl  as  of 
other  courts  in  existence  when  the  law  passed,  still,  with  respect  to 
femes  covert  and  others,  disabled  persons  named  in  the  exception, 
and  also  all  cases  upon  which  two  years  have  not  passed,  the  danger 
of  reversal  is  palpable,  and  must  be  avoided  in  establishing  rules  of 
practice. 

The  evidences  belon^ng  to  each  party,  except  depositions,  may 
be  trusted  to  that  party,  but  the  court  papers  ought  never 
[100]     to  be  out  of  the  custody  of  the  clerk  *  or  judge.     Indeed^ 
the  clerk,  being  responsible  by  his  bond  for  the  preserva- 
tion of  the  records,  seems  to  be  peculiarly  the  proper  officer  for  this 
purpose.  Judgment  offirTned* 

See  King's  Digest,  4855  et  ieq,,  9489;  Code,  2843. 
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W.   AND  A,    TbIOG  V.   W.   AND  J.   BOYCE. 

[  Certiorari  as  Substitute  Jar  Appeal —  Grounds  for,  —  7Vwi«.] 

Per  Gubiam.  An  attachment  issued  against  the  defendants  at 
the  instance  of  the  plaintiffi,  in  the  year  of  our  Lord  1812,  upon 
which  judgment  was  entered,  October,  1818.  A  petition  for  a  c^r- 
Hffrari  was  obtained  for  W.  Bojce  by  N,  Bojce,  November,  1814, 
and  a  certiorari  issued,  and  a  transcript  of  the  record,  which  was 
dismissed  in  the  Circuit  Court  in  the  year  1815.  A  new  petition 
was  then  filed  for  another  certiorariy  by  William  Boyce,  and  another 
by  Nancy  Boyce,  the  administratrix  of  John  Boyce,  deceased,  which 
were  consolidated  by  consent.  It  was  dated  in  November,  1815, 
and  was  dismissed  in  April,  1817.  The  petitioners  state  that  John 
was  dead  at  the  date  of  the  attachment,  and  that  William  was  a 
non-resident ;  that  they  were  infants  when  they  executed  the  bond 
on  which  the  judgment  aforesaid  was  rendered. 

Was  the  first  certiorari  proper?  Is  the  dismissal  thereof  a  bar  to 
the  second  certiorari  f 

The  first  certiorari^  if  for  reversal,  was  not  proper;  a  writ  of 
error  lay  for  the  correction  of  any  error  on  the  proceedings.  The 
judgment  on  the  attachment  is  a  judgment  in  the  common  law  form. 
A  certiorari  for  reversal  only  lies  in  such  cases  where  special  juris- 
dictions are  exercised,  differing  firom  the  common  law  forms,  and 
acting  under  the  directions  of  the  law  which  constitutes  them,  as 
justices  acting  for  the  removal  of  paupers,  and  in  such  like  cases,  or 
other  commissioners,  acting  as  directed  by  some  statute.  Their 
orders  or  sentences  are  not  recognized  as  common  law  judgment. 
They  are  not  introduced  by  an  ideo  eonsideratum  est ;  but  in  the 
form  prescribed  in  the  statute. 

*  Nor  was  the  first  certiorari  in  this  case  proper  as  a  stib-  [101] 
etittitefor  an  appeal  when  prevented  or  fi-ustrated  by  fraud 
or  accident,  for  there  the  judgment  is  superseded  only  so  far  as  a 
regular  appeal  would  have  superseded  it.  The  party  using  it  for  this 
purpose  must  not  postpone  his  application  to  an  unreasonable  period. 
A  judspnent  not  appealed  from  nor  attempted  to  be  appealed  from, 
becomes  exempt  from  being  superseded,  after  the  term  is  over  when 
the  appeal  should  have  been  moved  for.  If  an  appeal  was  attempted 
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or  defeated,  then  it  maj  be  superseded,  as  an  appeal  would  have 
superseded  it,  by  certiorari  removing  it  to  that  term  of  the  Superior 
Court  to  which  an  appeal  would  have  removed  it,  or  perhaps  to  the 
next  term  after,  if  any  unavoidable  obstacle  hindered  a  removal  to 
the  first  term.  Judgments  would  be  Very  infirm  and  unstable  if 
they  could  be  removed  without  limitation  of  time  by  certiorari^  and 
new  trials  be  granted  upon  them  on  affidavits.  For  new  trials 
might  thus  with  great  facility  be  procured,  when  the  evidence  upon 
which  they  were  rendered  became  extinct  or  not  to  be  produced. 
What  judgment  could  stand  if  this  were  allowable  ?  The  law  would 
prohibit  a  reversal  by  writ  of  error,  where  the  veracity  of  a  record 
might  be  proceeded  upon,  and  at  the  same  time  be  set  aside  by  a 
mere  affidavit.  Nothing  could  be  mofe  pernicious.  He  who  ob- 
tains judgment  and  receives  money  under  it,  would  be  forever  liable 
to  refund  it,  when  his  evidence  was  lost  by  death,  removal,  accident, 
or  time.  Matters  of  record  of  the  highest  solemnity  would  thus  be 
invalidated  by  a  simple  affidavit  for  procuring  the  certiorari^  made 
by  the  party  procuring  it.  The  practice  is  (however  erroneous) 
not  to  dismiss  it  on  counter  affidavits,  if  enough  is  stated  and 
sworn  to  to  render  it  probable  that  a  new  trial  ought  to  be  granted. 
A  certiorari  obtained  for  this  latter  purpose,  ought  to  be  a  bar  to 

the  second  certiorari  for  the  same  purpose,^  otherwise  verbal 
[102]     allegations  *  against  the  judgment  might  be  brought  forward 

ad  infinitum.  A  stibstitute  for  the  appeal  would  be  made 
to  efiect  purposes  which  an  appeal  itself  never  could.  Every  cer- 
tiorari  of  this  sort  should  be  supported  by  an  allegation,  stating  a 
disappointment  in  obtaining  the  appeal  at  the  time  prescribed  by 
law. 

Both  writs  of  certiorari  were  properly  dismissed. 

Affirm  the  judgment  of  the  Circuit  Court. 

See  Perkins  v.  Hcidley,  4  Hay.  148 ;  Tipton  v.  Anderson,  8  Yer.  222  ;  Love  v. 
Hall,  3  Yer.  408;  Nance  v.  Hicks,  1  Head,  624  ;  McMurray  v.  Milan,  2  Swan, 
176 ;  Johnson  v.  Dew,  5  Hay.  224  ;  King's  Digest,  1908, 1986-40. 


^  Unless  in  cases  where  a  dismission  takes  place  without  a  fair  and  full  examinatioii 
of  the  facts  stated  in  it. 
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JoBDAN  V.  Barry. 

[^Apprenttcesktp,'] 

Per.  Curiam.  This  was  an  action  of  indebitatu9  assumpsit^ 
broaght  by  the  plaintiff  against  the  defendant  in  the  Countj  Court 
of  Sumner,  wherein  the  plaintiff  counted  for  moneys  had  and  re- 
ceived by  the  defendant  to  his  use.  The  defendant  pleaded  the 
general  issue  and  set-off.  Upon  the  trial  of  the  issue,  the  following 
case  appeared :  That  one  D.  C,  an  infant,  in  the  State  of  North 
Carolina,  in  the  county  of  Bertee,  was  bound  an  apprentice  to  one 
William  Edwards  to  learn  the  trade  of  a  blacksmith,  by  bond  pur- 
suant to  the  act  of  Assembly,  1762,  which  bond  was  given  to  Pugh, 
the  then  chairman  of  said  court  of  Bertee,  and  his  successors  in 
office;  that  the  present  plaintiff  is  his  successor;  that  Edwards 
removed  into  this  State,  Sumner  County,  and  that  D.  C,  as  the 
party  injured,  by  Redmond  D.  Barry,  his  attorney,  brought  suit 
upon  said  bond,  to  recover  damages  sustained  by  him  in  conse- 
quence of  the  breach  of  the  covenant  contained  in  the  condition 
thereof,  by  the  said  William  Edwards,  and  judgment  was  recovered 
against  him  for  $350  by  way  of  damages,  for  the  injury  sustained 
by  said  Cooper,  for  which  an  execution  issued  ;  and  upon  the  ex- 
ecution it  appeared  by  the  receipt  of  the  plaintiff's  attorney, 
the  present  defendant,  *  that  he  received  the  money  ;  upon  [103] 
this  case  the  defendant  submitted  it  to  the  judge  to  charge 
the  jury,  that  if  they  found  the  fact  of  paying  of  the  amount  of  said 
sum  in  said  execution,  or  any  part  thereof  made  by  him  to  the  said 
David  Cooper,  or  his  agent  or  assignee,  or  that  the  defendant,  Barry* 
was  entitled  to  a  set-off  to  the  amount  of  the  said  sum  in  the  said 
execution  specified,  or  against  said  Cooper  or  his  assignee,  or  to  re- 
tain by  way  of  set-off  any  less  sum,  that  the  same  would  be  com- 
petent in  law  to  discharge  the  defendant  according  to  the  sum  as 
they  might  so  find.  But  the  court  charged  and  instructed  the  jury 
otherwise,  that  the  said  Jourdan  had  a  right  to  receive  the  said  money 
from  the  defendant,  and  could  maintain  an  action  for  the  recovery 
thereof.  Upon  which  the  jury  found  a  verdict  for  the  plaintiff  in 
the  sum  of  $30.   To  the  charge  of  the  judge  the  defendant  excepted, 
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and  his  misconception  of  the  law  is  one  of  the  errors  assigned.  The 
other  is  that  the  County  Court  had  not  jurisdiction,  the  sum  given 
by  the  jury  being  under  950.  In  determining  the  question  on  the 
first  error  assigned,  it  is  only  necessary  to  advert  to  the  act  of  1762, 
and  discover  the  intention  of  the  Legislature,  and  the  object  it  had 
in  view.  The  Legislature  had  the  benefit  of  orphans  of  a  certain 
description  in  view,  and  they  wished  to  substitute  in  the  place  of 
the  natural  guardian  of  which  they  had  been  deprived,  another  that 
would  as  far  as  possibly  in  their  power  answer  the  purposes  of  the 
substitution.  The  County  Court  was  appointed  by  thcf  Legislature ; 
and  they  directed  in  certain  cases,  as  when  such  orphan's  estate  is 
of  so  small  value  that  no  person  will  educate  and  maintain  him  for 
the  profits  thereof,  he  shall  be  bound  apprentice,  &c. ;  and  the  man* 
ner  of  doing  it  by  which  the  contract  should  be  evidence,  was  by 
bond  given  to  the  chairman  of  the  court  and  his  successors,  by  the 
person  to  whom  the  orphan  was  bound.  This  bond  was  intended 
to  secure  for  the  benefit  of  the  orphan  the  faithful  performance  of 

the  contract  on  the  part  of  the  obligor ;  and  that  the  duties 
[104J    *  therein  undertaken  by  the  master  should  be  well  and  truly 

discharged  by  him.  In  case,  however,  this  should  not  be 
complied  with,  the  Legislature  directs  that  the  bond  may  be  put  in 
suit  by  any  person  injured,  who  at  his  costs  and  charges  may  pros- 
ecute a  suit  thereon,  in  the  name  of  the  chairman  and  his  successor, 
and  recover  all  damages  that  he  may  sustain  by  the  breach  of  the 
covenant  therein  contained.  Who  is  the  party  here  within  the  pur- 
view of  the  act  as  injured  ?  The  apprentice,  surely.  And  the 
action  is  given  to  him,  and  at  his  costs  may  be  prosecuted,  and  the 
recovery  is  for  the  damages  sustained  by  him,  of  course  for  his  use, 
and  not  for  the  use  of  the  chairman  of  the  court,  or  for  the  use  of 
the  county.  The  action  and  recovery  is  in  the  name  of  the  chair- 
man as  trustee ;  this  is  the  form,  but  the  substantial  interest,  and  the 
legal  interest  also,  as  I  conceive,  is  in  the  orphan.  This  form  is 
directed  by  the  act,  and  it  must  be  pursued  until  a  recovery  is  had. 
It  is  no  longer  directed,  nor  is  it  necessary  ;  for  afler  the  recovery 
and  the  execution  satisfied,  the  object  in  view  by  the  act  of  Assem- 
bly is  attained.  And  the  sum  recovered  being  for  the  use  of  the 
party  injured,  which  I  conceive  to  be  the  orphan  or  his  personal 
representative,  under  this  act,  the  moment  it  is  received  vests  the 
legal  right  thereto  in  such  orphan,  and  in  case  the  money  is  received 


June  Term,  1817.]  4  HAYWOOD.  849 

Jordan  v.  Bariy. 

bj  the  attorney  of  the  orphan  in  fiict  or  in  law,  it  is  received  for  the 
use  of  the  orphan,  and  the  legal  interest  therein  is  in  the  orphan. 
After  the  satisfaction  of  the  execution  in  the  present  case  apon  the 
former  suit  by  Edwards,  he  was  discharged,  and  after  the  same  act 
(or  at  all  events  the  receipt  of  the  money  thereon  by  the  attorney) 
the  agency  of  the  chairman  in  the  business  was  at  an  end.  He  was 
functus  officio  with  regard  to  the  transaction  under  the  act  of  Assem- 
bly ;  and  in  regard  to  any  ftiture  question  that  might  in  consequence 
of  the  receipt  of  the  money,  could  not  be  brought  forward. 
From  this  view  of  the  case  it  was  certainly  *  competent  for  [105] 
the  defense  of  Barry,  in  an  action  for  money  had  and  re- 
ceived by  him  to  the  use  of  the  chairman,  to  prove,  as  against  him, 
Jourdan,  the  receipt  of  it  by  the  former  suit  after  execution,  as  at- 
torney of  Cooper.  For  by  the  act  the  recovery  in  that  suit  was  not 
for  the  use  of  Jourdan,  but  for  the  use  of  Cooper.  Upon  the  sec- 
ond error  assigned,  I  cannot  perceive  that  the  question  of  jurisdic- 
tion can  come  before  the  court  in  the  present  case,  for  before  the 
amount  of  a  recovery  can  be  examined  in  this  point  of  view,  it  must 
be  admitted  that  something  in  this  form  of  action  in  the  present  caae 
was  due,  and  could  be  recovered ;  and  from  the  opinion  upon  the 
error  examined,  this  action  cannot  be  supported ;  of  course  nothing 
can  be  recovered.  The  opinion  therefore  is,  that  the  Circuit  Court 
misconceived  the  law  in  their  charge  to  the  jury  upon  the  trial  of 
this  case. 

Roane,  Judge.  This  is  an  action  of  asaumpsit,  prosecuted  in  the 
name  of  Jourdan  for  the  use  of  David  Cooper,  in  the  Circuit  Court 
of  Sumner,  against  the  then  defendant,  Barry,  for  money  had  and 
received.  The  pleas  are,  non  assumpsit  and  set-off.  Several  trials 
were  had,  and  verdicts  for  the  plaintiff.  The  first,  for  $449  in  the 
County  Court.  The  second,  for  $496  in  the  Circuit  Court.  The 
third,  for  $282,  and  at  the  last  trial  the  plaintiff  had  a  verdict  for 
$80.20.  On  this  trial  a  bill  of  exceptions  was  tendered,  which 
states  in  substance,  that  on  the  trial  the  plaintiff's  counsel  gave  in 
evidence  the  record  of  a  judgment  recovered  for  $350  and  cost, 
in  the  name  of  the  present  plaintiff,  Jourdan,  as  chairman  of  the 
County  Court  of  Bertee,  for  the  benefit  of  David  Cooper,  against 
William  Edwards;  which  suit  was  founded  on  an  indenture  of 
apprenticeship,  made  between  F.  Pugh,  the  former  chair- 
man of  Bertee,  and  Edwards,  binding  David  *  Cooper  to     [106] 
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said  Edwards  as  apprentice.  The  present  plaintiff  in  error,  Bany, 
prosecuted  that  sait  to  judgment,  execution  was  issued,  and  the 
moneys  paid  over  to  Barry,  the  attorney  for  the  plaintiff  in  that 
cause.  On  the  part  of  the  defendant  it  was  proved,  that  David 
Cooper,  for  a  valuable  consideration,  transferred  his  right  of  action 
contained  in  the  indentures  to  John  Cooper,  who  employed  Red- 
mund  D.  Barry  as  attorney  at  law  to  bring  suit  in  the  name  of 
said  Jourdan,  as  chairman  of  said  Bertee  County  Court,  and  that 
said  Barry  recovered  judgment  and  received  the  money  as  attorney 
for  John  Cooper. 

The  counsel  for  the  defendant  below  prayed  the  court  to  instruct 
the  jury,  that  the  moneys  levied  on  the  execution  were  the  moneys 
of  David  Cooper  or  his  assignee,  and  not  the  moneys  of  said  Jo- 
seph Jourdan ;  and  that  the  reception  thereof  by  the  defendant 
was  not  a  reception  of  the  moneys  of  Joseph  Jourdan,  so  that  the 
present  action  could  be  maintained  in  the  name  of  said  Jourdan. 
But  the  court  instructed  them  otherwise,  and  stated  to  them  that 
the  said  Jourdan  had  a  right  to  receive  said  money  from  said  de- 
fendant, and  could  maintain  an  action  for  the  recovery  thereof. 

The  errors  assigned  are,  first,  that  the  County  Court  of  Sumner, 
in  which  the  suit  was  commenced,  had  not  jurisdiction  of  the  sum 
for  which  the  judgment  was  rendered.  Secondly,  that  the  judge 
erred  in  his  charge  to  the  jury.  On  the  first  error  it  is  sufficient  to 
observe  that  the  jurisdiction  of  the  court  is  not  made  solely  to  de- 
pend on  the  amount  of  the  verdict.  The  nature  of  the  demand  is 
also  to  be  taken  into  consideration.  In  this  case  the  amount  de- 
manded is  $350,  and  fi-om  the  testimony  reported  in  the  bill  of  ex- 
ceptions, it  appears  that  sum  was  received.  The  pleas  are,  nan 
assumpsit  and  set-off.  The  record  does  not  show  how  the  sum 
was  reduced  by  proof  to  $80.20,  so  that  we  cannot  say  it  was  by 
direct  payment  on  that  account ;  it  might  have  been  by  a 
[107]  *  set-off  under  the  plea.  No  error  appears  in  the  record  on 
this  point. 

It  is  alleged  that  the  court  erred  in  the  charge  to  the  jury.  The 
first  judgment  was  recovered  in  the  name  of  Jourdan,  chairman  of 
the  court,  for  the  use  of  David  Cooper,  the  party  injured.  The 
money  was  received  by  Barry,  the  attorney  for  the  plaintiff  in  that 
action.  This  suit  is  prosecuted  in  the  same  name  as  the  former, 
that  is,  in  the  name  of  Jourdan  for  the  use  of  David  Cooper ;  and 
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the  only  qaestion  arising  on  this  record  is,  whether  it  be  error  to 
prosecute  thb  suit  in  the  same  form  as  the  first,  or  whether  it  ought 
to  have  been  brought  in  the  name  of  the  party  beneficially  inter- 
ested. 

The  act  of  1762,  ch.  5,  §  20,  directs  the  manner  in  which  inden- 
tures for  binding  apprentices  are  to  be  taken,  and  the  manner  in 
which  suit  is  to  be  brought  thereon.     A  counterpart  is  to  remain  in 
the  clerk's  o£Sce  for  the  benefit  of  the  apprentice,  and  any  person 
injured  may  at  his  proper  cost  and  charges  prosecute  a  suit  thereon 
in  the  name  of  the  chairman  or  his  successors,  and  recover  all 
damages  by  reason  of  a  breach  of  the  covenant,  &c.     If  judgment 
pass  for  the  master,  he  shall  recover  costs.     From  the  phraseology 
of  this  section  of  the  act,  the  chairman  can  only  be  considered  a 
nominal  party ;  he  does  not  prosecute  the  suit ;  he  is  not  entitled 
to  any  part  of  the  sum  recovered,  nor  would  he  be  liable  to  pay 
costs  in  case  a  verdict  should  pass  for  the  master.     The  law  does 
not  direct  this  bond  to  be  assigned  to  the  party  injured,  as  in  case 
of  administration  and  some  other  bonds.     When  judgment  is  had 
in  the  name  of  the  chairman,  execution  must  necessarily  issue  in 
the  same  form  ;  and,  if  it  should  be  necessary,  proceedings  against 
bail  must  be  in  the  same  manner ;  and  in  short,  all  proceedings 
necessary  to  a  recovery  of  the  money  must  be  in  the  same  name. 
But  where  the  money  recovered  is  paid  over  to  the  attor- 
ney of  the  person  who  prosecutes  the  *  suit,  it  is  a  pay-     [108] 
ment,  and  puts  an  end  to  the  suit ;  the  efiect  of  it  is  at- 
tained.    If  the  attorney  fails  to  pay  over  the  money  thus  received 
to  his  client,  he  is  liable  in  an  action  for  money  had  and  received. 
But  the  chairman  of  the  court  can  have  no  agency  in  this  suit 
either  nominally  or  otherwise.     It  ought  to  be  brought  in  the  name 
of  him  who  would  be  authorized  to  receive  the  money.     Suppose 
Cooper  had  given  any  other  pei*son  a  power  to  receive  the  money 
from  the  sheriff  or  clerk ;  and  he  after  the  receipt  thereof  had 
failed  to  pay  it  over,  could  a  suit  be  maintained  in  the  name  of 
Jourdan  to  recover  the  money  ?    It  could  not,  and  I  do  not  con- 
ceive that  the  receipt  of  the  money  would  be  considered  as  re- 
ceived to  the  use  of  Cooper  and  not  of  Jourdan. 

Under  these  impressions,  I  believe  the  charge  of  the  judge  was 
incorrect,  in  stating  that  Jourdan  had  a  right  to  receive  the  money 
for  the  defendant ;  and  that  the  judgment  on  this  ground  ought 
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to  be  reversed,  and  the  cause  remanded  for  a  new  trial.  But  as  no 
error  appears  except  what  occurred  at  the  trial,  and  it  appears  bj 
the  record  that  two  new  trials  had  been  granted  to  the  defendant 
in  this  cause,  the  Circuit  Court,  if  it  had  been  moved  for  another, 
perhaps  could  not  have  granted  a  third  consistently  with  the  act 
1801,  ch.  6,  §  69. 

The  power  of  this  court  to  direct  a  fourth  trial  under  those  cir- 
cumstances has  not  been  decided  on  so  far  as  I  recollect.  On  this 
point,  therefore,  we  will  advise  till  next  term. 

See  Finch  v.  Oore^  2  Swan,  3S6 ;  King's  Digest,  625. 


ROUNDTREB   r.    TiBBS. 

{Evidence,  —  Testimony  of  Incon^etent  Witness^] 

Pbr  Curiam.  William  Tibbs  was  called  by  the  plaintiff  to 
prove  a  part  of  his  case.  The  defendant  afterwards  swore  him, 
and  the  plaintiff  objected  that  he  was  surety  for  the  prosecution  of 

the  suit. 
[109j         *  The  plaintiff  has  called  on  him  as  a  competent  witness, 

and  as  such  has  examined  him.  That  is  an  affirmance  on 
his  part  that  his  testimony  is  worthy  to  have  weight  in  that  cause. 
He  cannot  afterwards  discredit  him,  or  say  he  is  unfit  to  be  received 
as  a  witness,  as  being  interested.  Philips,  111,  112,  Tay.  14.  If 
the  defendant  call  for  the  plaintifFs  book,  and  only  inspect  it,  he 
thereby  makes  it  evidence,  and  the  plaintiff  may  then  use  it.  The 
court  erred  in  rejecting  the  testimony.  Reverse  the  judgment  and 
remand  the  cause  for  trial. 

See  King's  Digest,  6088,  6247. 


Overton,  Assignee  of  Anderson  v.  Crabb. 

[^Amendment,  —  Pleading.  —  VeriJication.'\ 

Per  Curiam.     This  was  an  action  of  covenant.     The  question 
is  concerning  the  conclusion  of  a  plea.     The  declaration  stated  that 
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the  defendant  had  not  paid  9640,  the  one  half  of  the  price  of  lands 
sold,  which  by  his  covenant  he  was  bound  to  pay.  The  defendant 
pleaded  performance,  and  this  he  was  ready  to  verify.  Being  a 
direct  denial  of  what  is  stated  in  the  declaration,  it  should  have  con- 
cluded to  the  country.  It  is  the  matter,  and  not  the  words,  that  is 
to  be  considered,  for  the  matter  which  is  negative  to  that  in  the 
declaration  is  expressed  in  affirmative  words.  Still  it  is  a  denial, 
and  should  tender  an  issue  by  concluding  to  the  country.  The  Cir- 
cuit Court  ought  to  have  given  leave  to  amend  if  the  defendant 
could  show  that  the  plea  is  probable ;  so  now  that  leave  must  be 
given  if  it  can  be  satisfactorily  shown  that  the  plea  is  true,  other- 
wise judgment  to  be  entered  for  the  plaintiff. 

See  Calhoun  v.  LiUard,  4  Hay.  56,  and  note  sub  Jin, 


*  Thb  State  v.  Reynolds.  [110] 

[JViw  TrtaL  —  7\nce  in  Jeopardy.'] 

Per  Curiam.  Reynolds  was  indicted  of  peijury,  and  the  cause 
having  been  removed  for  trial  to  Sumner  Circuit  Court,  was  tried 
there.  Evidence  was  rejected  which  the  solicitor  thought  should 
have  been  received.  The  jury  found  the  defendant  not  guilty,  and 
the  solicitor  appealed  in  behalf  of  the  State  to  this  court.  This 
court  is  of  opinion  that  the  evidence  so  rejected  ought  to  have  been 
received.  But  we  are  also  of  opinion  that  a  writ  of  error,  or  ap- 
peal in  the  nature  of  a  writ  of  error,  will  not  lie  for  the  State  in 
such  a  case.  It  is  a  rule  of  the  common  law  that  no  one  shall  be 
brought  twice  into  jeopardy  for  one  and  the  same  offense.  Were  it 
not  for  this  salutary  rule,  one  obnoxious  to  the  government  might 
be  harassed  and  run  down  by  repeated  attempts  to  carry  on  a 
prosecution  against  him.  Because  of  this  rule ;  it  is  that  a  new  trial 
cannot  be  granted  in  a  criminal  case  where  the  defendant  is 
acquitted.  A  writ  of  error  will  lie  for  the  defendant,  but  not 
against  him.  This  is  a  rule  of  such  vital  importance  to  the  security 
of  the  citizen,  that  it  cannot  be  impaired  but  by  express  words,  and 
none  such  are  used  in  the  act  of  1809,  ch.  49,  §  26.     The  acts  of 

8S 
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1794,  ch.  1,  §§  45,  68,  relate  to  appeals  from  the  Court  of  Pleas 
and  Quarter  Sessions  to  the  Superior  Court,  and  do  not  apply  here. 
Neither  does  the  Constitution,  article  11,  §  10,  for  here  the  punish- 
ment does  not  extend  to  life  or  limb.  The  whole  of  this  case  rests 
upon  the  common  law  rule,  and  no  legislative  provision  applies  to  it 
but  the  act  of  1809,  ch.  49,  §  26,  and  certainly  the  words  there 
used  do  not  embrace  the  case.  **  Writs  of  error  shall  lie  from  the 
respective  Circuit  Courts  to  the  Courts  of  Errors  and  Appeals,  and 
it  shall  be  the  duty  of  the  judge,  on  application,  to  grant  such  writ 
of  error,  and  to  make  good  and  sufficient  security  from  the  party 

demanding  the  same,  that  the  said  party  shall  prosecute  his 
[111]     writ  to  *  effect,  and  answer  all  damages  and  costs,  if  he  fail 

to  make  his  plea  good." '  Who  is  to  give  bond  for  the  State  ? 
Who  is  to  sue  the  State  on  it  if  broken,  and  in  what  court?  And 
how  are  these  damages  for  a  failure  to  be  recovered  ?  These  in- 
quiries show  clearly  that  civil  suits,  and  not  criminal  prosecutions, 
with  appeals  upon  them,  by  the  State,  are  intended.  But  indeed  it 
is  sufficient  for  the  purpose  of  this  determination  that  such  appeal  is 
not  given  in  any  clear  and  precise  terms,  without  which  it  is  not  to 
be  presumed  that  a  rule  of  so  much  consequence  to  the  welfare  of 
the  people  was  meant  by  the  Legislature  to  be  discontinued.  It  is 
our  duty  as  &ithful  expositors  of  the  law,  to  preserve  it  from  all 
encroachment  by  implication  or  construction,  for  in  so  doing  we 
guard  the  honor  and  the  peace  of  our  countrymen.  And  it  is  our 
duty  to  see  that  no  law  can  effect  its  dissolution,  but  one  expressed 
in  the  most  plain  and  unequivocal  terms;  such  as  cannot  be  turned  by 
construction  to  any  other  meaning. 

We  have  no  jurisdiction  over  this  appeal,  and  it  must  be  dismissed 
from  our  docket. 

See  Martin  v.  McNight,  1  Tenn.  884 ;  King's  Digest,  4606. 
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Douglass  and  Others,  Petitionebs,  v,  Rawlins. 
[^Roads. —  What  Record  mutt  9how.'\ 

Per  Curiam.  These  persons  petitioned  to  the  County  Court 
for  a  road  to  be  laid  out,  and  there  was  an  order  made  by  21 
justices,  who  also  appointed  the  jurors.  They  returned  the  road  as 
laid  off,  but  it  is  not  stated  in  their  return  that  they  were  9wom. 
The  court  confirmed  the  road,  not  saying  in  their  record  how  many 
justices  were  present. 

A  majority  must  be  present  at  the  confirmation  of  the  road,  and 
the  jury  must  be  sworn.  1804,  ch.  1,  §§  1,  8.  We  cannot  see  that 
these  requisites  have  been  complied  with. 

Reyerse  the  judgment  of  the  Circuit  Court,  and  quash 
^  the  proceedings  of  the  County  Court,  and  the  petition-     [112] 
ers  to  pay  costs. 

See  Infant  t.  Wilson^  4  Ham.  424  ;  Paiton  ▼.  Clarke^  9  Yer.  268 ;  Code, 
1183-86 ;  King's  Digest,  10,588-*90. 
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ARCHIBALD  ROANE,) 
ROBERT  WH YTE,        [  Judges. 
JOHN  HAYWOOD,      ) 

John  Edminson  v.  Baxter  and  Mobell. 

[  Carriers.  —  Measure  of  Damages.  —  Set-off^ 

Per  Curiam.  The  defendants  sued  the  complainant  at  law,  and 
recovered  judgment  for  9357.60,  for  freight  of  certain  casks  of  rum, 
brought  from  New  Orleans  to  Clarkesville,  whereupon  the  complain- 
ant filed  this  bill  in  equity,  complaining  that  he  put  on  board  their 
boat  at  Orleans,  divers  casks  of  rum,  and  that  after  great  delay  they 
arrived  at  Clarkesville,  when  176  gallons  of  the  rum  were  missing, 
and  were  not  delivered  by  them  to  the  complainant,  for  which  they 
ought  to  account,  but  had  given  no  credit  for  in  their  verdict  and 
judgment  against  him  for  the  freight.  He  now  claims  it,  and 
claimed  it  on  the  trial  at  law,  and  pleaded  a  plea  for  its  admission, 
but  the  court  disallowed  it.  He  states  further,  that  the  defendants 
are  not  in  this  State,  but  have  withdrawn  from  it,  and  have  no 
property  in  this  State,  nor  any  debts  due  to  them.  The  answer 
admits  the  loss  of  the  rum,  and  attributes  it  to  the  insufficiency  of 
the  casks,  and  to  their  not  being  painted.  He  states  that  the  delay 
in  the  voyage  was  caused  by  sickness  and  desertion  of  the  crew. 
This  court  ordered  a  trial  to  ascertain  whether  the  defendants  had 
complied  with  the  contract,  and  if  not,  what  damages  they  ought 
to  pay,  under  a  consideration  of  all  the  circumstances.  A  verdict 
was  given,  August,  1815,  for  1857.60.  And  in  July,  1816,  one  of 
the  jurors  made  an  affidavit  in  this  court,  stating  that  the  assessment 

of  damages  was  made  by  calculating  the  value  of  the  rum 
[113]     at  Clarkesville,  and  not  at  *  Orleans,  the  port  of  reception. 

And  now  many  questions  have  been  made  and  argued  at 
the  bar. 
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The  first  question  is,  as  to  the  proceedings  to  set  aside  the  yerdict 
in  such  a  case.  Ought  it  to  be  set  aside  by  the  Circuit  Court  ?  Or 
ought  there  to  be  a  bill  of  exceptions  exhibiting  the  misdirections  of 
that  court,  and  that  brought  into  this  court  to  be  acted  upon  ?  An- 
swer :  the  report  of  the  judge  of  the  Circuit  Court,  where  the  jury 
do  not  misconduct  themselves,  ought  to  accompany  the  verdict  into 
this  court.  If  there  be  any  matter  occurring  in  the  Circuit  Court 
which  raises  a  suspicion  in  his  mind  that  the  verdict  ought  not  to 
stand,  for  any  gross  misbehavior  of  the  jury,  the  court  should  set 
aside  the  verdict.  That  course  is  not  taken  in  the  present  instance, 
but  ought  to  be  observed  in  future.  This  court  will  now  look  into 
the  record,  and  if  upon  that  it  can  be  perceived  upon  what  princi- 
ples the  assessment  was  made,  and  that  these  were  not  the  correct 
ones,  will  rectify  the  mistake.  We  cannot  go  upon  the  ground  of 
the  jurjrman's  affidavit.  The  law  wisely  rejects  the  affidavits  of 
jurors  to  avoid  the  danger  of  tampering  with  them  after  the  verdict 
is  pronounced.  1  T.  11,  and  other  subsequent  cases.  The  clerk 
and  master  will  ascertain  the  fact  to  our  satisfaction,  if  it  became 
needful  to  inquire  into  it. 

Another  question  made  is,  as  to  the  jurisdiction  of  this  court. 
It  is  said,  if  it  be  legal  to  set  off  this  demand,  it  might  have  been 
done  at  law ;  if  illegal,  it  ought  not  to  be  done  here.  Answer : 
such  is  the  situation  of  the  defendants,  that,  if  they  get  their  execu- 
tion satisfied,  the  complainant  very  probably  will  never  get  satisfac- 
tion of  them,  because  of  their  removal  and  being  withdrawn  from 
this  State,  leaving  nothing  here  out  of  which  he  can  procure  satis- 
faction. This  court  will  interfere  to  prevent  mischief,  and  the  in- 
justice which  would  otherwise  happen.  The  court  proceeds  upon 
the  same  principles  as  a  court  of  law  proceeds,  when  it 
directs  one  judgment  at  law  to  be  set  off  against  *  another ;  [114] 
not  because  it  is  ordered  by  the  act  for  allowing  set-offi, 
but  because  it  is  natural  equity  that  a  defalcation  shall  be  made  in 
such  case. 

Another  question  is,  as  to  the  proof.  It  is  said  this  verdict  might 
have  been  found  on  proof  of  conversion  of  the  rum  to  the  use  of  the 
defendants  or  their  crew,  or  other  unlawful  disposition  thereof.  An- 
swer:  we  concur  with  what  is  said  by  the  defendants*  counsel ;  proof 
beyond  the  allegations  of  the  plaintiff's  bill  is  not  admissible,  and,  if 
given,  was  illegal.     Such  facts,  if  charged  and  proved,  might  have 


858  4  HAYWOOD.  [Clarkesvflle. 


Edminson  v,  Baxter. 


subjected  the  defendants  to  a  different  rule  for  the  assessment  of 
damages.  2  Bnrr.  882, 1172 ;  2  Gould's  Edp.  800 ;  8  Gaines,  219  ; 
2  Hay.  888  ;  4  Mass.  115.  Here  they  are  not  charged,  and  it  is  to 
be  presumed  were  not  proved  upon  the  assessment  of  damages. 

Another  question  is,  by  what  rule  are  the  damages  to  be  as- 
sessed ?  We  are  of  <^inion  that  the  true  rule  is  in  the  books  and 
cases  just  cited,  namely,  the  value  of  the  goods  at  the  port  of  recep- 
tion, unless,  for  some  fault  or  neglect  or  misconduct  in  the  carrier, 
justice  should  require  the  application  of  a  different  one.  The  case 
stated  by  the  complainant's  counsel,  of  a  conversion  to  the  use  of 
the  carrier  after  arriving  at  the  port  of  delivery,  would  form  an  ex- 
ception, and  so  would  other  cases  colored  with  an  equal  and  deeper 
tinge  of  culpability. 

Let  the  master  ascertain  and  report  to  this  court  to-morrow  morn- 
ing the  amount  of  the  176  gallons  of  rum,  calculated  at  the  Orleans 
and  also  at  the  Glarkesville  value,  and  deduct  the  former  from  the 
latter.  And  as  to  the  balance,  when  ascertained,  let  the  injunction 
be  perpetuated,  and  dissolved  as  to  any  surplus  above  it.  And  let 
the  defendants  pay  the  costs  of  this  suit. 

If,  after  the  correction  of  this  verdict  as  aforesaid,  and  allowing 

for  the  freight  recovered  by  the  defendants,  there  shall  re- 
[115]     main  a  balance  of  the  damages  assessed,  *  to  be  paid  to  the 

complainant,  let  there  be  a  decree  for  the  payment  thereof 
to  him  in  three  months  from  this  day,  with  the  same  directions  con- 
cerning costs  as  are  above  stated. 

See  King's  Digest,  1848,  2849,  5096,  10,714. 
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ARCHIBALD  ROANE,  ) 
ROBERT  WHYTE,        >- Judges. 
JOHN  HAYWOOD,      ) 

GOBDON  V.   JOSLIN. 

[^Principal  and  Suretif.'] 

Peb  Cubiam.  In  1808)  Pickering  &  Waller,  merchants  in  com- 
pany, purchased  goods  of  Anderson.  On  the  1st  of  January,  1809, 
the  purchase  money  of  these  goods  was  secured  to  Anderson  as  fol- 
lows :  Pickering  gave  his  notes  for  one  moiety  thereof  to  Ander- 
son,  in  which  the  defendant,  Joslin,  was  his  security  and  coobligon 
Waller,  with  General  Overton  as  his  security  and  coobligor,  gave 
his  notes  for  the  other  moiety  to  Anderson.  Some  time  after 
this  it  was  agreed  between  Pickering  and  Waller  that  the  latter 
should  withdraw  from  the  business,  transfer  his  interest  to  Picker- 
ing, and  take  upon  himself  the  sole  liability  for  and  payment  of  the 
debts.  Pursuant  to  this  arrangement,  Waller's  notes  in  which 
Greneral  Overton  was  surety  were  canceled,  and  Pickering  gave 
other  notes,  with  the  complainant  as  security  and  coobligor,  in  like 
sums  and  dates,  for  Waller's  moiety,  became  sole  owner,  and  car- 
ried on  the  business  in  his  own  name.  In  the  month  of  March, 
1811,  Pickering  having  neglected  his  business  and  not 
*  paid  the  debts  due  to  Anderson,  at  the  instance  of  Joslin  [116] 
entered  into  certain  articles  of  agreement  and  copartner- 
ship  with  him,  onder  seal,  in  which  is  the  following  clause :  «♦  It  is 
further  agreed  between  the  said  Joslin  and  Pickering,  that  Joslin  is 
to  take  into  his  possession  all  the  debts  due  by  note  or  otherwise  to 
the  late  firm  of  John  T.  Pickering,  for  collection,  together  with  all 
the  produce  taken  by  said  Pickering  in  discharging  the  debts,  to 
wit,  cotton,  hemp,  &c.,  &c.,  the  precise  amount  of  which  will  be  as- 
certained hereafter ;  all  of  which  the  said  Benjamin  Joslin  hereby 
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binds  and  obliges  himself,  his  heirs,  &c.,  to  appropriate  to  the  nse 
of  said  Pickering,  by  discharging  the  debt  originally  contracted  by- 
Pickering  &  Waller  with  John  Anderson  of  Nashville."     The  bill 
charges  that  Pickering  delivered  up  to  the  defendant  all  the  goods, 
lands,  acconnts,  and  other  property  for  the  nses  of  the  partnership 
created  by  the  said  articles,  and  in  pursuance  thereof,  and  that  the 
defendant  sold  and  disposed  of  part  of  the  goods  and  other  articles  of 
property,  collected  the  debts,  &c.,  and  in  consequence  thereof  the 
complainant  contends  that  Joslin,  the  defendant,  is  bound  to  pay  ofi^ 
discharge,  and  satisfy  the  whole  of  said  debt  due  from  Pickering  to 
Anderson  by  the  notes  aforesaid,  as  well  those  in  which  complain- 
ant is  surety  as  those  in  which  defendant  is   surety,  upon  two 
grounds  :  first,  iy  the  express  stipulation  of  the  articles  ;  secondly, 
that,  under  the  foregoing  circumstances,  Joslin,  in  a  court  of  equity, 
will  be  considered  as  trustee  for  the  complainant,  he  having  been 
compelled  to  pay  the  notes  in  which   he  was  security  for  Pick- 
ering out  of  his  own  proper  funds,  by  suits  in  law,  &c.,  and  there- 
fore prays  an  account  of  the  goods,  debts,  and  other  property 
of  the  firm  of  Benjamin  Joslin  &  Co.,  &c.,  &c.     The  answer  of 
Joslin  denies  that  the  partnership  of  Benjamin  Joslin  &  Co.  was 
formed  with  any  other  view  than  securing  the  money  the 
[117]     defendant  was  liable  to  pay  as  security  to  *  Anderson  afore- 
said, and  that  if  the  articles  of  the  copartnership  warrant 
such  a  construction,  as  that  the  debt  due  by  the  complainant  to 
Anderson  should  be  provided  for  by  them,  it  was  not  the  intention 
of  the  parties ;  and,  answering,  denies  that,  from  the  goods,  bonds, 
&c.,  received  from  Pickering,  he  has  not  received  money  enough  to 
pay  off  the  notes  in  which  he  himself  was  surety,  or  any  of  them. 
The  first  question  submitted  for  the  opinion  of  the  court  is  upon 
the  true  construction  of  the  articles  aforesaid,  whether  thereby  the 
debts  secured  to  Anderson  by  the  notes  of  Joslin  is  only  contem- 
plated by  them,  or  whether  the  debts  secured  to  Anderson  by  the 
complainant's  notes,  as  well  as  the  defendant's,  is  included.     The 
articles  form  a  partnership  between  the  defendant  and  Pickering, 
and  Joslin  is  to  take  into  his  possession  debts,  produce,  &c.,  which 
he  thereby  binds  and  obliges  himself  to  appropriate  to  the  use  of 
said  Pickering,  by  discharging  the  debts  originally  contracted  by 
Pickering  &  Waller  with  John  Anderson.      What  debt  was  orig- 
inally contracted  by  Pickering  &  Waller  with  Anderson  ?    The 
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debt  for  the  goods,  surely,  that  attached  to  them  bj  the  purchase. 
In  point  of  fact,  and  in  the  nature  of  the  case,  there  is  no  other 
debt.  There  were  not  two  purchases  made  by  those  parties,  Pick- 
ering &  Waller,  from  Anderson.  It  was  one  entire  transaction  ; 
it  is  not  pretended  otherwise.  The  debt  here  referred  to  must 
therefore,  I  think,  apply  to  the  purchase  of,  and  mean  the  price  of 
the  goods.  I  make  the  expression  debt  originally  contracted  by 
Pickering  &  Waller,  with  John  Anderson,  apply  to  the  transac- 
tion of  the  Ist  of  January,  1809,  of  giving  notes  for  the  price  of 
the  goods,  and  which  constituted  the  evidence  and  security  of  the 
original  debt,  and  not  the  evidence  and  security  of  a  debt  then 
ousted  ;•  otherwise  than  what  the  giving  the  notes  did,  and  thus 
endeavor  to  restrict  it  to  the  moiety  for  which  Joslin  was 
bound,  is  neither  warranted  by  *  the  terms  of  the  articles  [118] 
nor  the  reason  of  the  transaction.  It  is  not  warranted  by 
the  terms  of  the  articles,  for  in  endeavoring  to  do  so,  the  notes 
given  the  Ist  of  January,  1809,  must  be  called  a  debt.  If  so,  what  do 
they  say  ?  We,  Pjckering  and  Joslin,  promise  to  pay  John  Ander- 
son. This  is  their  import :  Pickering  and  Joslin  are  debtors  in  form 
to  Anderson,  creditor.  By  the  terms,  then,  this  is  not  a  debt  of  Pick- 
ering &  Waller,  but  of  Pickering  and  Joslin.  But  suppose  this 
moiety  of  Joslin's  to  be  called  a  debt,  and  a  debt,  too,  of  Pickering 
&  Waller's,  instead  of  Pickering  and  Joslin,  what  is  to  be  done 
with  the  word  "  originally  ?  "  It  must  have  some  meaning ;  and 
every  instrument  is  to  be  construed  so  that  the  whole  and  every 
part  of  it  may  take  effect,  if  possible,  and  that  no  word  but  what 
may  operate  in  some  shape  or  other :  ^^  Niam  verba  debent  mtelligi 
cum  effeetu^  ut  res  magis  vaUat  qaam  pereat.  2  Bl.  Com.  383. 
Giving  the  word  "  originally,"  then,  a  meaning  in  these  articles,  it 
fixes  the  debt  to  the  purchase  of  the  goods ;  the  debt  is  measured  by 
the  price  of  them,  and  not  by  a  part  of  the  price.  "  Debts  orig- 
inally contracted"  excludes  the  subsequent  regulation  of  January, 
1809,  expressly  by  its  import,  and  negatives  in  plain  language  the 
defendant's  construction,  and  assumed  this  last  as  its  correlative 
from  the  nature  of  the  whole  transaction.  Again,  supposing  the 
expression  "  debt  originally  contracted  by  Pickering  &  Waller 
with  John  Anderson,"  has  reference  to  the  notes,  and  includes  in 
its  terms  Pickering  and  Joslin's  notes,  what  exists  to  exclude  their 
twin  brethren,  Pickering  and  Gordon's  notes,  from  the  same  benefit, 
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that  Is,  from  being  a  debt  originally  contracted  by  Pickering  & 
Waller  with  John  Anderson  also  ?  They  have  the  same  origin,  the 
purchase  of  the  goods  ;  the  same  subject  matter,  the  price  of  the 
goods ;  the  same  extent  of  liability,  each  one.  half  the  purchase 
money ;  the  same  object  in  view,  the  security  of  the  creditor, 
[119]  Anderson.  Their  affinity  is  *  still  further  promoted  by  hav- 
ing one  of  the  original  contracting  parties  to  the  purchase, 
party  to  all  of  them,  as  principal  obligor.  Secondly,  to  restrict  this 
expression,  originally  contracted  by  Pickering  &  Waller  with 
John  Anderson,  to  the  debt  of  Joslin,  is  not  warranted  by  the  rea- 
son of  the  transaction.  Pickering  is  in  declining  circumstances,  he 
has  wasted  the  goods,  and  is  continuing  to  waste  them ;  he  ia  a  great 
defaulter,  having  paid  no  part  of  the  purchase  money  on  the  install- 
ments, which  are  all  due,  and  his  securities  sued  on  them;  con- 
scious of  these  things,  and  that  his  habits  forbid  him  better  hope  in 
future,  at  the  application  of  Joslin  he  surrenders  all  up  to  him,  and 
enters  into  the  articles  by  which  Joslin  binds  himself  ^^  to  appropri- 
ate to  the  use  of  the  said  Pickering,  by  discharging  the  debts  orig- 
inally due  from  Pickering  &  Waller  to  John  Anderson."  Pick- 
ering was  bound  to  pay  the  whole  debt  by  specialty ;  he  was  a  party 
to  the  notes  in  which  Gordon  was  coobligor,  as  well  as  those  in  which 
Joslin  was  coobligor,  and  the  aggregate  constituted  the  debt  orig- 
inally due  by  Pickering  &  Waller  to  John  Anderson,  to  wit,  the 
price  of  the  goods.  If  the  appropriation  was  to  be  to  his  use,  for 
the  purpose  of  discharging  him  from  the  debt,  what  reason  for  con- 
fining the  use  to  a  part  of  it  only ;  why  stop  short  of  the  extent  of  his 
liability  ?  The  defendant,  Joslin,  got  the  whole  fund  which  Picker- 
ing had  to  discharge  these  notes,  and  no  good  reason  can  be  assigned 
why  he,  Pickering,  should  wish  Joslin  to  hold  in  a  different 
manner  from  what  he  himself  held.  Pickering,  as  an  honest  man, 
ought  not  to  have  made  any  disposition  of  the  property  to  assist  one 
of  these  creditors  to  the  prejudice  of  the  other ;  he  was  equally  liable 
in  conscience  to  the  claims  of  both ;  they  were  both  meritorious  as 
to  him,  and  similarly  circumstanced,  and  therefore  no  reason  for 
giving  a  preference.  Morality  forbade  it.  And  we  cannot,  there- 
fore, from  the  reason  of  the  transaction,  be  induced  to  think 
[120]  *  that  the  meaning  of  these  articles  was  to  prefer  the  claim 
of  the  defendant  to  that  of  the  plaintiff;  but  that  the  true 
meaning  of  them  was  to  constitute  a  fund  for  the  discharge  of  both. 

See  King's  Digest,  10,166. 
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Saffinoton  V.  Hill  and  Others. 
[^Land  Law.  —  Survey  of  JEntriesJ] 

Per  Curiam.     The  question  here  arises  upon  a  bill  of  exceptions 
filed  on  the  trial  of  this  ejectment. 

The  lessor  of  the  plaintiff  gave  in  evidence  a  grant  from  the 
State  to  himself,  for  the  land  in  question,  dated  the  2l8t  of  January, 
1812,  beginning  at  a  sugar  tree,  the  north  boundary  of  5,000  acres 
granted  to  Martin  Armstrong,  by  north  97,  60  poles  west  of  the 
northeast  comer,  north  100,  east  185,  south  260,  west  75,  north 
165,  west  to  the  beginning.     Also  he  introduced  his  entry,  Roger 
B.  Sappington,  100  acres  on  a  western  branch  of  the  nearest  fork 
of  Richland  Creek  of  Elk,  beginning  at  the  north  boundary  line  of 
a  tract  of  5,000  acres,  60  poles  west  of  his  northeast  corner,  north 
100,  thence  east  and  south  for  complement,  January  the  2d,  1809. 
The  defendant's  grant  was  dated  1811,  and  covered  the  land  in  dis- 
pute, and  was  bottomed  upon  an  entry  of  the  2d  of  September,  1809, 
covering  the  land  in  dispute.     The  branch  called  for  in  Sapping- 
ton's  entry,  runs  through  the  land  nearly  in  the  centre  as  surveyed. 
Had  Sappington  run  east  and  south  the  same  distance,  and  then 
west  to  Armstrong's  line,  so  as  to  include  160,  he  could  not  have 
interfered  with  the  defendant;  the  south  line  runs  into  the  land 
claimed  by  the  defendant,  and  the  west  line  includes  it.     There 
were  not  any  elder  claims  to  hmder  Sappington  from  sur- 
veying his  lines  of  equal  length,  running  east  *  and  south.     [121] 
The  question  is  whether  the  survey  was  rightly  made  or 
not. 

An  entry  may  be  surveyed  in  a  square  or  oblong.  If  such  are 
the  calls  of  the  entry,  that  a  section  is  to  be  included  which  diverges 
from  a  square  or  oblong,  then  the  survey  must  be  in  a  square  or 
oblong,  after  including  the  section.  Here  the  quadrangular  section 
is  comprehended,  and,  joining  to  it,  commences  an  oblong  at  one 
point,  not  more  than  twice  as  long  as  broad.  The  legal  figure  is 
conformed  to  as  soon  as  the  quadrangular  section  is  completed. 
The  survey  was  correctly  made.  Affirm  the  judgment 

See  King's  Digest,  7896. 
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L.  Lannum,  W.  Lannum,  John  Arnold,  William  Robertson, 
William  Nabh,  and  John  Nash,  v.  Brooks's  and  Wright's 
Lessee. 

{^Ejectment,  —  Boundary.  —  Hearsay.  —  Charge  of  Court.  —  Copy  of  Reg^ 

iitered  Gramt  at  Evidence.'] 

Per  Curiam.  A  suit  was  commenced  in  1809  by  ejectment,  in 
Rutherford  County  Court,  by  Brooks's  and  Wright's  lessee  against 
Arnold,  Robertson,  and  the  two  Lannums,  tenants  in  possession. 
At  the  return  term,  they,  with  William  Nash  as  landlord,  entered 
into  the  common  rule,  and  jointly  pleaded  not  guilty.  A  trial  was 
had  in  the  County  Court,  and  verdict  for  the  plaintiff  at  April  ses- 
sions, 1810.  The  defendants  appealed  to  the  Circuit  Court,  where 
the  cause  was  continued  for  various  reasons  until  March  term, 
1816.  In  the  mean  time,  John  Nash  was  admitted  a  defendant ;  a 
verdict  and  judgment  was  given  for  the  plaintiff.  On  the 
[122]  *  trial,  a  bill  of  exceptions  was  filed,  and  a  rule  for  a  new 
trial  entered,  and  afterwards  dismissed. 

The  errors  assigned  are,  that  the  court  erred  in  admitting  testi- 
mony to  the  jury  which  ought  to  have  been  rejected ;  2,  in  the 
charge  to  the  jury ;  8,  in  refusing  to  grant  a  new  trial.  On  the 
trial,  the  counsel  for  the  plaintiff  read  an  affidavit  made  by  the 
agent,  showing  that  the  original  grant  in  the  name  of  Stephen 
Brooks  was  lost  or  mislaid,  and  could  not  be  found  after  the  most 
diligent  search  among  the  papers  of  the  deceased  and  in  the  differ- 
ent offices,  and  then  produced  a  certified  copy  from  the  secretary's 
office  of  North  Carolina,  registered  in  the  county  where  the  land 
lies ;  the  grant  dated  17th  of  January,  1789,  and  the  copy  and  cer- 
tificates registered  10th  March,  1813. 

This  copy  was  properly  admitted.  The  act  of  1809,  ch.  100, 
authorizes  such  a  copy  to  be  produced  if  the  original  be  lost  unreg- 
istered ;  and,  when  such  copy  is  registered,  it  may  be  given  in  evi- 
dence in  the  same  manner  as  the  original ;  the  time  of  registering 
extended  in  1811,  ch.  36. 

A  copy  fi'om  the  register's  office  of  a  deed  made  by  William  Nash 
to  Arnold,  both  defendants  to  this  suit,  was  offered  in  evidence  to 
prove  the  line  and  corners  of  the  original  grant  to  Brooks.     This 
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was  objected  to  by  the  defendant,  unless  notice  had  been  given  to 
Arnold  to  prodace  the  original ;  but  the  court  admitted  the  copy 
to  be  read.  This  was  also  properly  admitted.  The  possession  of 
the  original  could  not  be  presumed  to  be  in  the  plaintiff;  and  in  all 
cases  where  the  party  producing  a  deed  is  not  in  law  presumed  to 
have  the  custody  of  the  original,  a  copy  £rom  the  register's  office  is 
deemed  sufficient.  Deeds  or  grants  in  the  names  of  other  persons 
than  the  parties  to  the  suit  are  often  necessary  to  prove  some  col- 
lateral point  deemed  material  to  the  cause.  It  has  never  been  re- 
quired in  such  cases  that  the  original  should  be  produced,  or  to  give 
any  other  reason  for  not  producing  than  that  is  here  given. 

*  It  was  also  proper  to  admit  all  the  testimony  respect-  [128] 
ing  the  knowledge  of  William  Nash,  the  landlord  of  the 
tenants  in  possession,  respecting  the  lines,  comers,  &c.,  of  the  orig- 
inal grant  to  Brooks,  and  his  conduct  as  agent,  &c. ;  this  it  is  ad- 
mitted would  be  proper  evidence  against  him  and  the  tenants  who 
claimed  under  him.  But  it  is  insisted  that  it  ought  not  to  operate 
against  John  Nash.  In  what  situation  is  he  placed  ?  He  produced 
a  grant  to  himself  dated  in  1814,  and  covering  all  the  lands  in  dis- 
pute, and  procured  himself  to  be  made  a  party  to  the  suit,  four  or 
five  years  after  its  commencement,  and  defended  jointly  with  the 
others.  He  is  now  tenant  in  possession,  and  cannot  in  the  verdict 
be  severed  from  them.  The  sole  question  is  whether  Brooks's  grant 
covers  the  land  in  dispute.  It  appears  from  the  bill  of  exceptions 
that  William  Nash  was  the  surveyor  who  originally  run  out  the 
land  for  Brooks.  By  his  own  act  of  making  himself  a  defendant 
he  deprived  the  plaintiff  of  the  benefit  of  his  testimony.  The  dec- 
larations of  a  surveyor  as  to  the  lines  and  comers  by  him  made, 
taken  in  connection  with  other  testimony,  if  the  claimant  has  it  not 
in  his  power  to  produce  him  as  a  witness,  are  admissible  evidence 
to  be  left  to  a  jury  to  aid  them  in  determining  the  boundaries  of 
land.  The  inquiry  to  be  made  is  as  to  the  fact ;  and  if  the  fact  be 
true  that  the  grant  covers  the  land  in  contest,  the  jury  must  have 
found  all  the  defendants  guilty,  unless  they  can  show  a  prior  title. 
This  testimony,  we  think,  was  properly  admitted,  and  will  have  the 
same  operation  as  applied  to  John  Nash  that  it  has  against  the  other 
defendants. 

Nor  can  the  court  see  any  error  in  the  charge  to  the  jury.     The 
question  before  them  was  a  single  fact,  which  they  had  to  determine 
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from  all  the  &cts  and  circumstances  detailed  in  evidence.    No  ques- 
tion of  law  could  arise  before  them.     The  judge  had  a  right,  if  he 

thought  proper,  to  state  the-  testimony  at  large,  but  he 
[124]     *  was  under  no  obligation,  and  has  not  thought  fit  to  do  so. 

The  jury,  for  anything  that  we  can  see  to  the  contrary, 
drew  a  correct  conclusion.  Every  presumption  must  be  made  in 
favor  of  a  verdict,  more  especially  in  a  case  like  this,  when  the 
whole  of  the  evidence  is  not  spread  on  the  record. 

If  the  testimony,  as  we  believe,  was  properly  admitted,  and  no 
error  in  the  charge  to  the  jury ;  if  nothing  appears  from  which  we 
can  say  the  jury  drew  a  wrong  conclusion  from  the  proof  before 
them,  then  we  cannot  say  there  was  any  error  in  refusing  a  new 
trial,  and  must  affirm  the  judgment  of  the  Circuit  Court. 

See,  as  to  heanay  in  proof  of  boundary,  Beard  t.  Talhotf  Cooke,  142 ;  McCfload 
V.  Mynatt,  2  Cold*  1€S;  Holland  v.  Overton^  4jrer.  482  ;  Davis  v.  Jones^  3  Head, 
60S.  As  to  charge  of  the  court,  Claxton  y.  State,  2  Ham.  181 ;  Ivey  y.  Hodges^ 
4  Hum.  154.  As  to  copy  of  registered  grant  as  evidence,  McClelland  ▼.  Dunlap^  S 
Tenn.  188;  Tillery  v.  Simmons,  1  Tenn.  209;  Rogers  v.  Campbdl,  6  Hum.  340; 
Norflet  Y.  Nelsony  Feck,  189 ;  Denton  y.  HiU^  4  Hay.  73,.and  cases  cited  svh  fin* 


Harris  t^.  Williamson. 

\Fraud.  —  Concealment.  —  Compensation.  —  Rescission,'] 

Per  Curiam.  This  is  a  bill  brought  to  rescind  a  contract  en- 
tered into  between  these  parties  for  the  purchase  of  a  tract  of  land, 
upon  the  ground  of  misrepresentation.  On  the  27th  of  November, 
1812,  the  contract  was  closed  by  the  defendant's  giving  his  bond, 
conditioned  to  make  a  conveyance  to  the  plaintiff  on  or  before  the 
27th  of  November,  1813 ;  and  by  the  complainant's  giving  his  notes 
for  the  purchase  money,  payable  at  one  and  two  years.  It  appeared 
in  evidence  that  the  land  contracted  for  was  a  certain  tract  of  100 
acres,  lying  in  the  county  of  Scott  and  State  of  Kentucky,  on  which 
one  Vorhies  lived  from  the  year  1800  to  the  year  1811 ;  and  that 
it  was  represented  by  the  defendant  to  the  complainant,  who  never 
had  seen  it,  and  was  altogether  ignorant  of  it,  as  being  on  M^Con- 
nel's  Creek,  within  six  miles  of  Georgetown,  having  40  acres  of 
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cleared  land  on  it,  under  good  fence,  all  but  the  meadow 
part ;  ^^  blue  grass  lots,  an  apple  orchard  and  other  *  fruit-  [125] 
trees,  with  a  never-failing  spring;  a  handsome  seat  for  a 
distillery,  a  good  hewed  log  dwelling-house,  a  double  house  with  a 
passage  in  it,  two  stone  chimneys,  floors  above  and  below,  but  not 
laid,  a  shingle  roof;  having  also  a  good  double  bam,  with  other 
houses;  and  well  timbered  with  oak,  and  good  second-rate  land, 
and  rented  for  eighty  dollars'  worth  of  corn  for  the  year  1812." 
Whereas,  upon  the  testimony,  it  appeared  to  be  third-rate  land, 
lying  the  greater  part  of  it  on  Lycons,  a  small  part  of  it  on  the 
waters  of  M'Conners  Creek,  and  occupying  the  ridge  between  these 
two  water-courses ;  having  no  orchard  but  a  few  peach-trees,  fences 
indifferent,  dwelling-houses  indifferent,  with  cabin  roofs ;  the  bam 
single,  with  a  stable  to  the  end,  a  small  corn-crib,  and  the  body  of 
another  house ;  one  of  the  chimneys  about  half  finished  ;  the  water 
indifferent,  but  lasting,  not  calculated  for  a  distillery ;  the  place 
nine  miles  from  Georgetown  ;  rented  for  the  year  1813  at  |)10  by 
defendant's  agent,  to  the  occupier  of  it  for  the  year  1812,  who  con- 
tended it  was  not  worth  more  that  year  ;  it  was  accordingly  so  set- 
tled between  them,  and  the  tenant's  note  taken  in  $20,  being  the 
rent  of  both  years,  with  a  reservation  not  to  be  conclusive  on  the 
defendant  for  the  year  1812,  if  he  should  disapprove  of  the  adjust- 
ment. It  further  appeared  that  it  had  been  formerly  well  timbered 
with  oak,  but  had  been  destroyed  by  Yorhies  before  he  sold  it,  and 
that  the  present  value  of  it  is  81-50  per  acre. 

On  this  case  it  is  contended  by  the  complainant's  counsel,  that 
the  contract  should  be  rescinded  ;  that  the  defendant  should  be  par- 
ticularly enjoined  from  proceeding  at  law  upon  the  judgment  he 
hath  obtained  on  one  of  the  notes  for  the  purchase  money,  and  be 
compelled  to  deliver  up  the  other  to  be  canceled,  and  to  refund 
whatever  sums  he  may  have  received  from  the  complainant  under 
the  contract. 

It  farther  appeared  in  evidence,  that  the  land  for  six 
*  miles  from  Georgetown  in  the  direction  of  Sd'Connel's  [126] 
Creek,  was  all  land  of  the  first  quality,  and  that  the  com- 
plainant was  acquainted  with  the  circumstance ;  that  the  land  a 
mile  or  two  further  in  the  same  direction  became  worse,  and  in  the 
neighborhood  of  the  tract  in  question,  it  was  of  the  third  quality.  It 
farther  appeared  that  the  defendant  was  on  the  land  in  the  month 
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of  May,  1811,  in  which  month  his  deed  from  Vorhies  is  dated,  from 
which  it  is  inferred  he  was  acquainted  with  the  land. 

One  book  (1  Pow.  Con.  147,  148)  lays  it  down,  that  in  agree- 
ments made  for  the  purchase  of  estates,  in  which  the  estates  are 
afterwards  found  in  circumstances  to  have  been  erroneously  repre- 
sented to  the  purchaser,  such  agreement  may  be  void,  as  in  those 
cases  when  the  misrepresentation  applies  to  that  at  which  the  per- 
son making  the  contract  particularly  aimed,  his  assent  being  sup- 
posed to  be  given  or  founded  on  the  existence  of  it.   Any  deviation 
in  these  cases  is  essential.     To  apply  this  doctrine  to  the  present 
case,  the  quality  of  the  land  here  seems  to  be  the  circumstance,  and 
it  is  of  sufficient  importance  to  incline  or  determine  the  will  of  the 
contracting  party  one  way  or  the  other  ;  unless,  indeed,  in  particu- 
lar situations,  and  for  particular  purposes,  it  is  always  in  the  country 
a  controlling  circumstance  in  the  acquisition  of  lands,  and  forms  the 
principal  object  aimed  at  by  the  purchaser.     The  land  being  in  the 
present  case  represented  as  good  second-rate,  and  lying  within  six 
miles  of  Georgetown,  and  on  M'Conners  Creek,  where  the  complain- 
ant knew  there  was  none  but  good  land,  establishes  this  beyond  a 
question  as  to  the  present  purchaser.    The  price  too  is  an  additional 
evidence,  and  $5  per  acre  of  itself  proves,  that  the  quality  was  a 
principal  circumstance ;  for  if  in  the  present  case  we  affix  not  the 
price  to  the  quality  as  the  principal  object  for  its  quantum,  there 
is  no  other  object  in  the    description  of  the  premises  of 
[127]     sufficient  importance  to  *  attach   it  to.      Take  away  this 
circumstance  from  the  description,  to  wit,  second-rate,  and 
substitute  third-rate  in  lieu  thereof,  can  the  complainant's  assent  to 
the  contract  be  presumed  ?     Measuring  his  conduct  by  the  ordinary 
scale  of  human  conduct  in  this  country,  it  cannot.     This  principal 
circumstance,  the  object  of  the  contract,  being  erroneously  stated, 
must  make  the  contract  void  according  to  the  book.     Particulars 
of  less  consideration  misrepresented,  would  not  avoid,  because  it  is 
presumed  that    the   principal   object  being  obtained,  the  bargain 
would  not  have  failed   on  their  account,  if  the  true  state  of  the 
land  had  been  known ;  therefore  the  deficiency  in  these  lies  in  com- 
pensation.    Such  might,  in  the  present  case,  be  the  deficiency  of 
the  dwelling  house,  bam,  Ac,  &c.     This  view  of  the  case  is  under 
the  supposition  there  was  simple  misrepresentation,  by  error  with- 
out intention  in  the  vendor;  but  when  we  find  him  on  the  prem- 
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ises  in  May,  1811,  at  the  date  of  his  deed,  when  we  may  suppose 
he  purchased,  and  of  coarse  examined  the  premises,  under  that 
view,  it  cannot  be  permitted  to  be  said  that  it  was  a  simple  error 
and  misrepresentation  without  knowing  to  the  contrary ;  such  an 
induction  we  are  not  authorized  to  draw  from  the  premises.  The 
transaction  pointing  further^  allows  us  not  to  view  the  vendor  as  per- 
fectly free  from  the  imputation  of  fraudulent  misrepresentation  and 
concealment,  which  reduces  the  question  within  narrow  bounds, 
and  irresistibly  draws  to  the  conclusion,  that  the  complainant  is 
entitled  to  be  relieved  from  a  contract  thus  obtained.  See  New. 
291,  862,  853. 

Decree  that  the  defendant  be  perpetually  enjoined  from  proceed- 
ing at  law  upon  the  judgment  obtained  by  him  on  the  note  given 
under  this  contract,  and  that  the  other  note  in  the  sum  of  $250, 
payable  the  25th  December,  1811,  be  delivered  up  by  the  defendant 
to  the  complainant  to  be  canceled ;  and  that  the  defendant 
refund  to  the  complainant  the  different  sums  *  of  $80  and  [128] 
of  $77.75,  but  without  interest,  being  payments  heretofore 
made  by  the  complainant  under  the  contract  in  the  bill  stated ; 
and  that  the  complainant  deliver  defendant's  bond  in  bill  mentioned, 
dated  the  27th  November,  1812,  for  making  a  title  to  the  de- 
fendant, to  be  canceled,  and  that  each  party  pay  his  own  cost  in 
this  court. 

See,  as  to  concealment,  White  y.  Cox,  3  Hay.  79,  note  sub.  fin.    As  to  compen" 
sation,  Grissom  v.  Sorrel,  8  Ham.  872.     See  Eing*s  Digest,  2232, 2825. 


John  Joseph  Long  v.  William  Dooley. 

[  Correction  of  Contracts.  —  Specific  Performance.  —  Evidence  in  Courts 

of  Law  and  Bquit^J] 

Per  Curiam.  The  bill  states  that  complainant's  father,  Nicholas 
Long,  died  in  1798,  having  devised  to  seven  of  his  children,  one  of 
whom  is  the  complainant,  a  tract  of  land  of  5,000  acres,  near  the 
town  of  Columbia,  in  Murray  County ;  these  devisees  sold  400 
acres  of  the  said  land  to  one  Williamson,  100  acres  to  Goodloe,  and 
400  acres  to  Peter  R.    Booker,   and   that  they  authorized  com- 
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plainant  to  sell  250  acres  so  as  not  to  interfere  with  what  had 
been  sold ;  that  complainant  accordingly  sold  to  the  defendant, 
William  Doolej,  250  acres,  who  was  well  acquainted  with  the 
boundaries  of  the  5,000  acre  tract,  and  with  the  several  tracts  sold 
out  of  it,  above  stated  ;  and  stated  to  him  expressly,  that  he  would 
not  sell  or  convey  any  part  contained  within  the  bounds  conveyed  to 
Williamson  and  Goodloe,  and  that  the  defendant  declared,  when  he 
came  to  get  his  deed,  that  the  boundaries  thereof  did  not  include 
any  of  the  above  lands  sold  to  Williamson  and  Goodloe ;  whereas 
the  defendant  did  not  know  and  the  fact  is,  that  the  northern  bound- 
ary of  this  tract  covers  40  acres  of  Goodloe's  and  his  western 
boundary  covers  19  acres  of  Williamson's.  The  answer 
[129]  states,  that  defendant,  *  on  the  13th  September,  1808,  pur- 
chased from  complainant  250  acres  at  $4  per  acre,  and  re- 
ceived from  him  a  written  memorandum  thereof  as  follows,  to  wit : 
^^  I  have  sold  to  William  Dooley  250  acres  of  land,  so  as  to  include 
where  he  now  lives,  beginning  at  two  sugar  trees,  Peter  R.  Booker's 
southwest  corner,  then  west,  200  poles ;  then  north,  200  poles ;  then 
east,  200  poles ;  then  south,  200  poles,  to  the  beginning."  Signed, 
John  Joseph  Long. 

Defendant  admits,  that  soon  after  this  he  heard  of  Williamson 
running  out  the  land  he  afterwards  purchased,  and  informed  Long 
of  it,  who,  appearing  uneasy,  defendant  agreed  to  be  bounded  by 
his,  Williamson's,  line  if  he  had  purchased,  or  procure  Williamson 
to  extend  no  further  than  his  line ;  that  on  the  24th  December, 
1808,  he  entered  into  articles  with  complainant,  specifying  their 
contract  more  particularly,  and  at  the  same  time  made  the  first 
payment  pursuant  to  the  same,  of  $500 ;  but  before  the  articles 
were  drawn,  defendant  told  Long  he  wanted  the  Matter  about  Wil- 
liamson's line  settled  and  understood  between  them,  that  he  be- 
lieved Williamson  had  not  purchased.  Long  replied  he  knew  he 
had  not,  and  that  defendant  might  do  as  he  pleased.  Defendant 
then  informed  him  he  would  take  the  land  contracted  for,  and  so 
the  articles  were  drawn  and  executed  by  them.  Defendant  denies 
that  he  had  any  conversation  with  complainant  about  Goodloe's 
land,  or  that  he  was  informed  or  knew  of  Goodloe's  claim  near  his 
land,  until  after  the  execution  of  the  said  articles  and  the  payment 
of  the  $500,  and  also  denies  that  complainant  ever  told  him,  before 
the  date  of  the  conveyance  to  him,  that  he  was  authorized  to  sell 
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200  acres  so  as  not  to  interfere  with  the  lands  of  Goodloe  and  Wil- 
liamson, and  that  he  never  viewed  the  land  to  ascertain  how  200 
acres  might  be  laid  off  so  as  not  to  interfere  with  them.  Defend- 
ant paid  the  last  payment  on  the  14th  December,  1809, 
and  got  his  deed  according  to  his  contract,  and  *  no  objec-  [180] 
tion  was  made  on  account  of  interferences  of  Goodloe  or 
Williamson,  or  even  mention  made  of  them. 

Barne's  deposition  was  read  on  the  part  of  the  plaintiff.  It  stated 
that  in  August  or  September,  1808,  Dooley,  in  conversation  with 
complainant,  said  the  land  he  was  buying  would  not  interfere  with 
the  lands  which  had  been  sold  by  the  heirs  of  Long.  Watson's 
deposition,  on  the  same  side,  stated  that  in  August  or  September, 
1808,  in  a  conversation  between  plaintiff  and  defendant,  defendant 
said  he  would  stop  at  the  lines  sold  by  the  heirs  of  Long,  and  said 
that  the  land  purchased  by  him  did  not  and  could  not  interfere  with 
any  land  sold  by  the  heirs  of  Long.  Rutledge's  deposition  also 
states,  that  in  a  conversation  between  plaintiff  and  defendant,  the 
defendant  said  he  would  stop  at  Williamson's  line  if  Williamson 
had  purchased,  or  Williamson  should  stop  at  his  line.  Willis's  dep- 
osition, on  the  same  side,  states  that  on  the  24th  of  December,  1808, 
when  the  articles  of  agreement  w^ere  executed,  defendant  agreed  to 
lay  off  the  land  in  such  form  as  not  to  interfere  with  Williamson's, 
and  he  further  said  it  would  not  interfere  with  it ;  does  not  remem- 
ber that  anything  was  said  about  Goodloe*s  tract.  Several  deposi- 
tions were  read  on  the  part  of  the  defendant,  but  unnecessary  to  be 
noticed  from  the  view  that  I  take  of  the  case. 

This  bill  is  brought  to  establish  a  different  conti*act  from  the  one 
that  has  been  exhibited  between  these  parties ;  the  one  that  has 
been  executed  is  a  written  one,  and  the  bill  charges  that  a  term  of 
the  real  contract  is  different  from  what  is  written.  That  the  exe- 
cution being  according  to  the  written  and  not  according  to  the  real 
agreement,  it  prays  that  the  real  one,  which  rests  as  to  this  term 
upon  parol  proof,  may  be  established  and  executed,  and  the  execu- 
tion of  the  written  contract  so  far  set  aside  as  is  inconsistent  with 
this  alteration  or  term.  The  bill  charges,  that  the  40  acres 
included  *  within  Goodloe's  deed,  and  the  18  acres  included  [131] 
within  Williamson's  deed,  was  agreed  by  the  defendant, 
Dooley,  not  to  be  included  within  the  contract  between  them,  and 
not  to  be  conveyed  by  the  deed  from  the  complainant  to  the  de- 
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fendant ;  and  prays  that  the  defendant,  by  decree  of  this  coart,  may 
be  compelled  to  take  this  quantity  of  40  acres  and  18  acres,  the  in- 
terferences of  Williamson  and  Goodloe's  claims,  ont  of  complain* 
ant^s  land  lying  to  the  south  of  defendant's  tract  as  at  present  con- 
veyed to  him ;  and  that  the  defendant  may  be  divested  of  all  right 
and  title  in  and  to  the  said  interferences  of  40  acres  and  18  acres. 

Suppose  an  action  at  law  had  been  brought  upon  the  articles  by 
Dooley  against  Long,  for  not  making  a  conveyance  pursuant  to  the 
agreement  therein  contained,  would  it  have  been  competent  for 
Long  to  have  introduced  parol  evidence  to  show  that  the  land 
agreed  to  be  conveyed  by  the  articles,  beginning  at  Peter  R.  Book* 
er's  southwest  comer  on  two  sugar  trees,  thence  west,  200  poles, 
thence  north,  at  right  angles,  so  as  to  make  the  said  quantity, 
which  forms  a  square  figure  containing  250  acres  in  four  lines,  was 
agreed  by  the  parties  to  be  varied  in  running  the  same,  by  making 
ofi^ets,  so  as  to  void  the  claims  of  Williamson  and  Goodloe,  and 
form  a  figure  bounded  by  eight  lines,  containing  not  200  acres,  or 
if  to  contain  the  proper  quantity,  to  make  still  greater  alterations 
contrary  to  the  articles  ?  Surely  not,  for  parol  evidence  cannot  be 
received  to  contradict  a  written  agreement ;  the  written  instiniment 
must  be  considered  as  containing  the  true  agreement  between  the 
parties,  and  as  furnishing  better  evidence  than  any  which  can  be 
supplied  by  parol.  The  reason  assigned  by  Lord  Coke  is,  it  would 
be  inconvenient  that  matters  in  writing,  made  on  consideration, 
and  which  finally  import  the  certain  truth  of  the  agi*eement  of  the 
parties,  should  be  controlled  by  an  averment  of  the  paiv 
[182]  ties,  or  be  proved  by  *  the  uncertain  testimony  of  slippery 
memory.  The  roles  of  evidence  are  the  same  in  courts  of 
equity  as  of  common  law.  It  is  a  general  principle  estabh'shed  in 
the  former  no  less  than  in  the  latter,  that  parol  evidence  of  the  in- 
tention of  the  parties  is  not  admissible  to  vary  or  add  to  the  terms 
of  a  written  agreement,  if  the  agreement  is  certain,  explained  in 
writing,  and  signed  by  the  parties  that  binds  them.  If  not  cer- 
tain, and  parol  evidence  is  necessary  to  prove  what  the  terms  were, 
to  admit  such  evidence  would  effectually  break  in  upon  the  statute 
of  frauds,  and  introduce  all  the  mischiefs,  inconvenience,  and  un- 
certainty which  the  statute  meant  to  prevent.  In  the  case,  there- 
fore, of  Rich  V.  Jackson  (4  Br.  Ch.  6,  515  ;  6  Ves.  junior,  834) 
on  a  bill  for  a  specific  performance,  the  Court  of  Chancery  gave  the 
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oame  judgment  against  the  admissibility  of  parol  evidence  varying  a 
written  contract,  that  had  been  given  before  by  the  Court  of  Copi- 
mon  Pleas  in  action  between  the  same  parties.  The  question,  said 
Lord  Rosslyn,  in  that  case,  is,  whether  in  equity  any  more  than  at 
law,  such  evidence  ought  to  be  admitted ;  whether  there  is  any  dis- 
tinction in  9  court  of  equity,  where  a  party  comes  to  enforce  a 
written  agreement  by  obtaining  a  more  formal  instrument,  and  to 
add  to,  in  doing  that,  a  term  not  expressed  in  the  written  agree- 
ment. I  have  looked  into  all  the  cases,  says  he,  and  cannot  find 
that  this  court  has  ever  taken  upon  itself,  in  e^cecuting  a  written 
agreement  by  special  performance,  to  add  to  it  by  any  circumstance 
that  parol  evidence  could  introduce. 

When  a  court  of  equity  ia  called  npon  to  exercise  its  peculiar 
jurisdiction  by  decreeing  a  specific  performance,  the  party  to  be 
charged,  the  defendant,  is  admitted  to  show  that  under  the  circum- 
stances the  plaintiff  is  not  entitled  to  have  the  agreement  specifi- 
cally performed  ;  the  admission  is  frequent ;  it  is  used  to  rebut  on 
equity.  The  defendant  says,  the  agreement  you  seek  is 
not  the  agreement  I  meant  to  enter  *  into,  and  then  he  is  [133] 
let  in  to  prove  fraud  and  mistake  (1  Shoal  &  Lefray,  30)  ; 
for  the  court  will  not  give  relief  unless  it  is  satisfied  under  all  the 
circumstances  it  is  equitable  to  do  so.  But  whether  a  plaintiff  in  a 
court  of  equity,  on  a  bill  for  a  specific  performance  of  a  written 
agreement,  can  in  any  case  be  admitted  to  prove  that  some  terms  of 
the  agreement  have  been  omitted,  or  varied  by  fraud,  mistake,  or 
surprise,  and  that  the  agreement  is  different  from  what  the  parties 
intended,  is  a  much  more  difficult  question,  and  the  cases  are  hardly 
reconcilable.  But  the  late « case  of  WooUam  v.  Hecemey  7  Ves. 
junior,  211,  seems  to  have  settled  the  doctrine  on  this  subject. 
The  plaintiff  there  filed  his  bill  for  the  specific  performance  of  a 
lease,  and  the  Master  of  the  Rolls,  in  giving  judgment,  says,  that  by 
the  rule  of  law  independent  of  the  statute  of  frauds,  parol  evidence 
could  not  be  received  to  contradict  a  written  agreement.  To  admit 
it  for  the  purpose  of  proving  that  the  written  instrument  does 
not  contain  the  real  agreement,  would  be  the  same  as  receiving  it 
for  every  purpose.  It  was  for  the  purpose  of  shutting  out  that  in- 
quiry the  rule  of  law  was  adopted.  Though  the  written  instru- 
ment does  not  contain  the  terms,  it  must,  in  contemplation  of  law, 
be  taken  to  contain  the  agreement,  as  furnishing  better  evidence 
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than  any  parol  may  supply.  This  evidence,  continues  the  Master  of 
the  Rolls,  is  not  offered  for  the  purpose  of  resisting,  but  of  obtaining 
a  decree,  first  to  falsify  a  written  agreement,  and  then  to  substitute 
in  its  place  a  parol  agreement  to  be  executed  by  the  court.  Think- 
ing as  I  do,  that  the  statute  has  been  already  too  much  broken  in 
upon  by  supposed  equitable  exceptions,  I  shall  go  no  further  in  re- 
ceiving and  giving  effect  to  parol  evidence.  There  is  no  case  in 
which  the  court  has  gone  the  length  now  desired.  The  Master  of 
the  Rolls  concludes  thus :  The  evidence  offered  in  this  case  is  to  vaiy 

an  agreement  in  a  material  part,  and  having  varied  it,  to 
[134]     procure  it  to  be  executed  in  *  another  form.     There  is 

nothing  to  show  this  ought  to  be  done,  and  the  bill  was 
dismissed.  So  in  the  present  case,  the  fraud  and  the  variation  in 
the  written  contract  charged  in  the  bill  being  denied  and  put  in  is- 
sue, I  think  the  parol  testimony  read  in  this  case  ought  to  form  no 
part  of  it,  by  the  rules  of  law.  But  independent  of  this  ground, 
and  admitting  the  plaintiff's  testimony  to  be  legal,  when  weighed 
with  the  testimony  on  the  other  side,  no  foundation  appears  for  a 
decree  in  favor  of  the  complainant ;  his  bill  must  therefore  be  dis- 
missed with  costs. 

See,  as  to  evidence  in  courts  of  law  and  equity.  Meek  v.  Beardeny  5  Yer.  467 1 
Code,  4455.     See  King's  Digest,  2164,  2860,  2861,  9754. 


James  Cabtweight  v.  Thomas  Cartwright  and  Jacob  Cart- 

V7BIGHT. 

[^StattUe  of  Limitations,  —  Legacies  and  DistrihuHve  SharesJ] 

Pbb  Curiam.  Robert,  the  father,  died,  leaving  a  will  in  which 
he  gave  $500  to  the  complainant  in  obligations  on  sundry  persons 
in  Natchez  whenever  collected.  The  defendants  and  David  Cart- 
wright  and  Pembroke  Cartwright  were  made  executors.  David 
and  the  defendants  qualified  January,  1810.  Pembroke  refused. 
David  died.  There  are  no  debts  due  from  the  estate.  And  the 
bill  states  that  these  Natchez  debts  have  been  collected  by  the 
defendants,  or  one  of  them,  and  have  been  retained.  The  notes 
were  put  into  the  hands  of  an  attorney  for  collection,  as  the  defend- 
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ants  say,  but  were  not  recovered.  Tlie  balance  of  them  were  given 
by  the  will  to  Jesse ;  that  they  have  not  received  nor  authorized 
any  person  to  receive  them.  They  were  payable  to  Jesse  and 
Eaulings.  Jesse  put  them  into  the  hands  of  an  attorney,  and  they 
had  no  control  over  them,  and  they  plead  the  act  of  limitation  of 
three  years. 

*  Jesse  Cartwright's  deposition  stated  a  collection  of  [135] 
f  300  in  the  winter  1811,  and  |700  in  the  summer  1814,  paid 
to  the  executors ;  $320  in  the  winter  1816,  and  $208.75  in  notes. 
The  notes,  except  about  $60,  were  in  the  hands  of  an  attorney  for 
collection  when  the  testator  died.  The  attorney's  receipt  was  as- 
signed to  the  testator  in  his  lifetime.  David,  one  of  the  executors, 
took  his  note  for  this  money,  giving  him  two  years'  credit.  He 
agreed  with  the  testator  to  go  and  collect  this  money ;  but  after  his 
death  did  not,  because  he  had  not  the  receipt.  His  note  was  given 
to  David,  14th  January,  1813. 

The  act  of  limitation  may  be  laid  out  of  the  case  at  once ;  there 
is  no  law  to  limit  a  suit  for  a  legacy ;  it  is  an  equitable  demand, 
and  not  barred  by  analogy  to  any  action  at  law  which  is  limited  as 
to  time.  As  to  the  question  whether  executors  are  liable,  having 
not  received  the  money  till  long  after  the  filing  of  this  bill :  execu- 
tors are  liable  at  the  end  of  two  years  to  pay  over  to  the  legatees, 
unless  hindered  from  getting  in  the  assets  by  some  cause  not  to  be 
overcome  by  their  industry.  When  such  cause  exists  they  ought 
to  allege  and  prove  it ;  otherwise  the  court  cannot  know  it,  and 
must  be  governed  by  the  general  law.  The  executors  qualified  in 
January,  1810 ;  this  bill  was  filed  14th  July,  1814.  If  asked  what 
hindered  the  collection,  there  is  no  answer  to  the  question,  except 
that  stated  in  the  answer  concerning  the  great  delays  attending 
the  course  of  judicial  proceedings  in  the  Mississippi  Territory, 
which,  however,  is  not  supported  by  proof  showing  that  a  recovery 
could  not  be  had  firom  a  time  anterior  to  the  death  of  the  testator, 
up  to  July,  1814,  a  space  of  five  years  or  more.  1  P.  W.  406  ; 
2  Br.  Ch.  625  ;  2  E.  C.  Ab.  605. 

As  to  the  note  given  to  David,  it  was  a  note  given  by  Jesse  to 
the  executors,  and  after  the  death  of  David  received  by  the  two 
surviving  executors ;  therefore  it  was  a  note  given  to  all, 
and  recognized  as  such  by  *the  positive  receipt  of  the     [136] 
money,  and  so  cannot  raise  the  question  how  &r  a  receipt 
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by  one  shall  charge  the  other,  or  a  discharge  bv  one  from  the  orig- 
inal debt.  Atk.  684 ;  R.  Ch,  116 ;  Hard.  314  i  Cr.  C.  312 ;  Bridge, 
55 ;  1  P.  Will.  13 ;  P.  Ch.  173  ;  1  P.  W.  241. 

Decree  that  the  $500  and  interest  from  the  death  of  the  testator 
be  paid  to  the  complainant,  within  three  months  from  this  day  and 
that  the  defendants  pay  the  costs  of  this  suit. 

See  Ooleaon  v.  Blaa^on,  3  Hay*  152,  note  sub^n. 


William  and  Mabk  Mitchel  v.  Redmond  D.  Barrt. 

[^Iiond  Late,  —  dmflict  of  .Entries.  —  Notice.  —  Void  Entry.  —  Buying 

in  Better  Title.} 

Per  Curiam.  On  the  11th  of  April,  1797,  an  entry  was  made 
in  the  office  of  the  surveyor  of  military  lands  in  these  words : 
"  Redmond  D.  Barry,  of  the  heirs  of  Raymond  Jones,  640  acres, 
joining  an  entry  made  by  William  Nash  for  Aquilla  Sugg,  on  the 
east  fork  of  Stone's  River,  warrant  No.  4,223,  location  No.  7,188." 
The  location  was  made  by  William  Nash,  who  before  that  time  had 
made  several  entries  for  A.  Sugg  on  the  east  fork  of  Stone's  River. 
R.  D.  Bai^  claimed  his  land  by  virtue  of  the  entry  before  recited, 
on  the  east  of  a  tract  of  1,000  acres,  which  had  been  entered  by 
Nash  for  Sugg,  and  granted  to  him  7th  of  January,  1789 ;  the 
greater  part  of  the  land  in  that  neighborhood  and  as  well  as  that 
adjoining  Sugg's  other  entries,  were  covered  by  older  and  better 
claims.  The  several  entries  of  Sugg  appear  to  be  sufficiently  special. 
William  Nash  had  frequently  said  to  sundry  persons,  that  the  land 
which  is  the   foundation  of  the  present  action  lay  at  the  place 

now  covered  by  Barry's  grant.  The  complainant,  William 
[137]     Mitchell,  agreed  to  purchase  *  from  Barry,  and  entered  into 

articles  with  him  16th  of  November,  1802,  stating  therein 
that  he  had  that  day  purchased  of  R.  D.  Barry  a  tract  of  land,  con- 
taining by  estimation  180  acres;  if  more  or  less,  to  pay  or  deduct  at 
the  rate  of  $2  per  ^cre ;  lying  on  the  east  fork  of  Stone's  River, 
joining  Edwards'  and  SuUins' ;  for  which  he  agreed  to  pay  $2  per 
acre  by  the  first  of  February  then  next.  Barry  bound  himself  to 
convey  the  land  as  soon  as  a  patent  issued  for  the  same,  and  to  use  his 
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endeavors  to  procure  the  same  as  soon  as  possible  ;  and  if  the  land 
should  be  lost  by  any  means,  then  to  convey  to  said  William  other 
land  of  equal  quality  and  quantity,  and  pay  for  such  improvements 
as  might  be  made.  To  secure  the  payment,  William  Mitchell,  with 
Mark  Mitchell  his  security,  gave  their  note  single  for  $360  to 
Barry,  payable  first  of  February,  1803. 

William  Mitchell  soon  after  took  possession  of  the  land,  made 
considerable  improvements,  and  in  August,  1808,  sold  to  William 
Searcy  for  $3.50  per  acre,  $300  in  cash,  the  residue  in  property 
the  first  of  January  then  next ;  title  to  be  made  as  soon  as  he  gets 
it,  and  to  use  all  lawful  diligence  fdr  that  purpose ;  if  the  land 
should  be  lost,  the  purchase  money  to  be  refunded  and  the  im- 
provements to  be  paid  for.  William  Searcy  took  possession,  and 
has  continued  thereon  ever  since,  and  made  large  and  valuable  im- 
provements. Mitchell  or  Barry  not  having  procured  a  grant  for 
the  lands,  Searcy  procured  it  to  be  surveyed  for  himself,  as  an  occu- 
pant claim  under  the  act  passed  in  1807  ;  survey  was  made  27th  of 
May,  1808,  and  entered  by  applying  a  warrant  thereto  on  the  last 
day  of  December  following.  A  grant  issued  the  28th  of  February, 
1809,  for  261  acres,  that  being  the  quantity  not  covered  by  older 
and  better  claims. 

The  warrant  on  which  Barry*s  entry  was  made,  was  adjudged 
valid  by  the  board  of  commissioners,  7th  of  June,  1807. 
He  procured  a  survey  to  be  made  7th  of  *  July,  1809,  pur-     [138] 
suing  the  same  lines  in  Searcy*s  grant,  and  covering  the 
same  land  ;  a  grant  to  him  issued  28th  of  January,  1810. 

The  bill  single  for  $360  executed  by  William  and  Mark  Mitch- 
ell, was  assigned  to  T.  Dixon,  who  recovered  judgment  against 
them  in  November,  1807.  They  filed  their  bill  in  November,  1808, 
alleging,  that  Barry  had  procured  no  title  to  the  land,  or  used  any 
exertions  to  procure  one ;  that  his  entry  is  too  vague  and  uncer- 
tain to  secure  that  land,  and  that  Searcy  had  surveyed  it  as  an 
occupant  claim ;  that  at  the  time  of  the  purchase  and  of  the  com- 
mencement of  the  suit,  they  had  no  knowledge  of  the  defects  in 
Barry's  entry,  and  prayed  an  injunction ;  which  was  afterwards 
dissolved  and  the  money  paid,  and  also  damages,  &c.,  for  his  failure 
to  comply  with  his  contract. 

Barry  insisted  in  his  answer  that  his  entry  is  good,  that  the  land 
is  sufficiently  described,  and  was  well  known  to  the  complainants. 
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and  all  acquainted  in  that  part  of  the  country  ;  and  no  other  claim 
for  the  land  except  that  of  Searcy's,  who  cannot  hold  by  occupancy, 
as  the  possession  was  in  consequence  of  the  sale  made  by  Barry ; 
that  he  will  shortly  be  in  a  situation  to  obtain  a  grant,  and  is  fully 
able  to  satisfy  all  damages. 

To  this  bill  an  amendment  was  filed  in  1812  by  William  Mitch- 
ell, stating  that  Barry  had  procured  his  grant  for  263  acres,  and 
alleging  he  is  able  to  make  a  good  title,  which  the  complainant 
is  willing  to  accept ;  that  he  had  paid  for  180  acres,  and  is  ready 
and  willing  to  pay  for  the  residue,  on  securing  a  good  title ;  but  no 
conveyance  has  ever  been  made  or  tendered ;  prays  that  Barry 
may  exhibit  his  title,  and,  if  good,  be  decreed  to  convey  with  such 
covenants  as  the  articles  require. 

To  this  defendant  answers,  and  exhibits  his  title  as  before  stated ; 
that  he  informed  William  Mitchell  after  his  grant  issued,  who 
promised  to  pay  for  or  secure  the  payment  for  the  surplus 
[139]  land,  but  has  failed  *  to  do  it,  and  is  in  embarrassed  circum- 
stances ;  that  a  conveyance  was  tendered  to  him  and  re- 
fused ;  but  is  still  willing  to  make  such  conveyance  as  the  court 
may  direct,  on  receiving  payment  for  the  surplus. 

Redmond  D.  Barry  filed,,  in  November,  1814,  a  cross-bill  against 
William  Mitchell  and  Searcy,  in  which  he  sets  out  his  own  title, 
and  that  of  Searcy  as  before  stated  ;  that  Searcy  purchased  with  a 
full  knowledge  of  the  former  contract,  and  has  never  been  inter- 
rupted in  his  possession ;  that  he  tendered  a  deed  to  Mitchell, 
but  it  was  refused  under  the  pretense  that  the  entry  was  vague  and 
uncertain ;  states  that  Mitchell  has  not  paid  Searcy  for  the  land ; 
and  prays  that  Searcy*s  deed  may  be  decreed  void ;  that  they  may 
be  compelled  to  accept  the  deed  tendered,  and  Searcy  be  compelled 
to  pay  $166,  the  value  of  the  surplus  at  92  per  acre,  with  interest 
from  the  date  of  the  contract. 

MitchelFs  answer  is  not  materially  variant  from  his  statements 
in  his  bill.  He  admits  the  tender  of  a  deed  in  1811,  but  not  con- 
taining such  covenants  as  by  the  original  agreement  ought  to  have 
been  inserted  ;  says  that  Barry  concealed  from  him  the  knowledge 
of  the  uncertainty  of  his  entry,  which  was  not  discovered  by  him 
till  afterwards. 

Searcy  in  his  answer  insists  that  the  entry  of  Barry  was  vague 
and  uncertain,  as  Sugg  had  at  least  four  entries  of  land  on  the 
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east  fork  of  Stone's  River,  &c. ;  states  that  he  never  made  any 
contract  with  Barry,  and  had  no  knowledge  of  the  entry  under 
which  he  claimed  till  1807 ;  and  being  advised  that  it  was  vague 
and  uncertain,  and  could  not  hold  the  land,  he  as  an  occupant, 
and  to  secure  the  land  to  himself  from  any  entries  others  might 
make,  procured  a  survey  to  be  made  and  a  grant  to  be  issued  in 
his  own  name,  and  with  hiis  own  funds  ;  otherwise  he  was  in  dan- 
ger of  losing  the  land,  and  the  benefit  of  large  and  valuable  im- 
provements which  he  had  made;  insists  that  his  title  to 
the  land  is  good,  and  that  he  is  not  in  justice  or  *  equity  [140] 
under  any  obligation  to  pay  anything  to  Barry  or  Mitchell ; 
admits  that  he  has  not  paid  to  Mitchell  more  than  $480  of  the 
price  of  the  lands. 

The  principal  question  for  the  consideration  of  the  court  is,  to 
determine  from  the  facts  and  circumstances  detailed,  whose  title 
to  the  land  is  best,  that  of  Barry  or  Searcy. 

Without  recurring  to  the  numerous  definitions  of  vague  and 
special  entries  as  found  passim  in  Cooke's  and  Tennessee  Reports, 
one  position  must  be  admitted  to  be  correct,  and  to  enable  the 
grantee  of  a  younger  grant  to  claim  priority  from  the  date  of  his 
entry,  the  entry  must  be  for  the  same  land  covered  by  the  grant. 
How  is  this  to  be  ascertained  ?  It  must  be  from  the  words  of  the 
entry,  together  with  such  testimony  respecting  the  objects  called 
for  or  described  as  will  ascertain  the  fact  When  this  is  known, 
the  surveyor  has  by  law  considerable  latitude  of  discretion  in  de- 
termining the  manner  of  surveying.  The  decisions  of  the  courts 
have  sanctioned  that  latitude  of  discretion  customary  among  sur- 
veyors, to  as  great  extent  at  least  as  the  law  will  permit. 

Let  this  entry  be  examined ;  it  is  to  join  an  entry  made  by  Nash 
for  A.  Sugg.  If  on  proof  it  had  appeared  that  Sugg  had  but  one 
entry  of  that  description,  it  would  have  been  certain  that  it  must 
join  that  entry ;  but  here  by  the  proof  it  appears  that  Sugg  had 
four  entries  on  the  east  fork  of  Stone's  River.  How  shall  it  be 
ascertained  to  which  of  these  entries  that  of  Barry  must  join  ?  It 
is  said  the  locator  has  given  evidence  of  his  intention.  So  far  as 
I  recollect,  the  intention  of  the  locator,  not  expressed  in  the  loca- 
tion itself,  has  never  been  adopted  as  a  mode  of  ascertaining  the 
locality  or  specialty  of  an  entry.  It  would  be  attended  with  per- 
nicious consequences  (Tennessee  Rep.  173},  if  our  titles  to  land 
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should  be  made  to  depend  on  the  proof  or  intention  of  men 
whose  memories  are  frail,  and  who  might  sometimes  be 
[141]  actuated  by  corrupt  motives.  *  Discarding  the  proof  of  in- 
tention, how  will  this  entry  appear  ?  It  is  to  join  some 
one  of  four  entries.  After  the  particular  entry  is  selected,  it 
may  join  it  on  the  east,  west,  north,  or  south,  and  from  the  words 
of  it,  be  equally  good  for  a  dozen  places  at  least,  and  consequently 
good  for  no  place. 

In  BeecCs  Lenee  v.  Dodsan^  Tenn.  Rep.  408, 409,  Judge  Overton, 
in  delivering  his  opinion,  says,  that  entry  should  be  sufficiently 
special  to  enable  the  surveyor  to  know  where  to  survey  it,  and  if 
others  have  or  wish  to  make  entries,  it  ought  to  have  such  reasona** 
ble  specialty  as  would  enable  them  to  steer  clear  of  it.  If  it  has 
not  these  specialties  it  is  as  no  entry  at  all,  and  no  subsequent  en- 
terer  ought  in  equity  to  be  affected  by  it.  Again,  in  speaking  of  a 
subsequent  notice,  he  says,  the  act  has  prescribed  what  this  notice 
shall  be,  an  entry ;  and  we  are  not  authorized  to  admit  a  substi- 
tute. In  equity,  in  some  cases,  and  on  caveats^  it  is  done,  but  even 
there  with  great  care ;  and,  in  page  411,  the  entry  in  itself  should 
contain  certainty,  and  it  was  incumbent  on  the  enterer  to  word  his 
entry  in  such  a  manner  as  to  avoid  ambiguity.  An  entry  should 
never  be  so  construed  as  that  it  might  enable  the  person  to  hold  at 
more  than  one  place.  The  same  principles  are  fully  recognized  by 
the  court  in  Beard  v.  Ih'imbk^s  Lessee^  Cooke's  Rep.  282 ;  Mitchell 
V.  Nmh,  Co.  R.  288. 

It  is  unnecessary  to  say  anything  about  notice.  The  defendants 
to  the  cross-bill  deny  that  they  knew  anything  about  the  uncer^ 
tainty  of  Barry's  entry  till  shortly  before  Searcy  entered  the  land. 
It  has  not  been  proved  that  they  did.  They  knew  that  Barry 
claimed  land  there  by  entry,  and  that  Nash,  the  locator,  said  that 
was  the  place. 

It  is  also  insisted,  that  there  was  no  other  vacant  land  on  the 
east  fork  of  Stone's  River,  adjoining  any  of  Sugg's  entries.  This  is 
not  satisfactorily  proved,  and  if  it  was,  I  am  not  prepared  to  say 
that  such  proof  would  make  the  entry  good.  Besides,  by 
[142]  the  words  of  the  entry,  *  it  cannot  be  necessarily  inferred 
that  Barry's  land  was  to  be  on  the  east  fork.  Sugg's  entry 
which  it  calls  to  join  is  described  as  lying  there. 

From  this  view  of  the  case,  Barry's  grant  cannot  be  considered 
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as  haying  a  priority  from  the  date  of  his  entry  so  as  to  prevail 
against  an  older  grant.    The  principle  before  stated  we  believe  to 
be  correct  in  general.     Yet  these  defendants  to  the  cross-bill  stand 
in  a  different  situation  from  others.    Mitchell  purchased  from  Barry 
and  took  possession  under  him.     He  sold  to  Searcy,  and  gave  him 
possession.     Barry  was  bound  to  make  a  good  title,  if  the  land  was 
not  taken  away  by  better  claims.     The  possession  thus  acqiured 
must  be  considered  as  the  possession  of  Barry ;  and  the  title  pro- 
cured by  Searcy,  under  the  act  of  1807,  ch.  2,  §  86,  giving  a  pref- 
erence to  occupants,  must  in  equity  be  considered  as  inuring  to  the 
use  of  Barry,  in  conformity  with  the  principles  recognized.    In  the 
case  of  Searcy  v.  Kirkpatricky  Co.  R.  211,  no  censure  or  blame 
can  be  imputed  to  Searcy  in  procuring  this  title.     He  was  settled 
on  the  land,  had  made  valuable  and  permanent  improvements  ;  he 
had  suffered  the  time  allowed  by  the  first  occupant  law  of  1806 
to  pass  by.    If  he  had  permitted  the  period^  allowed  to  occupants 
by  the  act  of  1807  to  elapse,  any  other  person  might  have  entered 
the  land  and  procured  a  grant,  and  turned  him  out  of  possession. 
Nor  could  Barry,  claiming  under  an  entry^so  vague  and  uncertain, 
have  prevented  it.     The  conduct  of  Searcy  was  a  benefit  to  all  the 
parties  in  thus  securing  the  land.     But  from  the  relative  situation 
in  which  he  was  at  the  time,  that  actual  possession  which  enabled 
him  to  get  a  title  was  founded  on  a  contract,  and  in  equity  must  be 
considered  with  a  reference  to  the  contract,  and  not  his  own  ex- 
clusively. 

Colonel  Searcy's  grant,  though  dated  in  1809,  will,  in  equity, 
have  a  priority  as  against  an  entry  made  by  others  since  the  12th  of 
September,  1807.     The  court  are  not  willing  to  deprive 
him  of  it,  and  in  lieu  thereof  *  compel  him  to  accept  of  an-     [148] 
other,  which  is  dated  in  January,  1810,  and  can  have  no 
effect  prior  to  that  time. 

It  appears  from  Searcy's  answer,  that  he  yet  retains  in  his  hands 
a  sufficient  sum  of  the  purchase  money  which  he  agreed  to  pay 
Mitchel,  to  effectuate  the  purposes  of  equal  and  impartial  justice 
between  all  the  contending  parties. 

Let  a  decree  be  made  that  the  defendant  Searcy  pay  to  R.  D. 
Barry  $166,  the  sum  agreed  to  be  paid  by  Mitchel  for  83  acres  of 
surplus  land,  as  ascertained  by  survey,  with  interest  from  the  27th 
May,  1808,  the  first  time  the  surplus  land  was  ascertained ;  the 
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court  have  no  proof  it  was  known  sooner ;  but  be  allowed  to  retain 
out  of  that  sum  a  reasonable  allowance  for  his  expenditures  in  pro- 
curing a  granl,  with  interest  thereon  from  the  31st  of  December, 
1808,  the  residue,  if  any,  to  be  paid  to  Mitchel ;  and  that  the 
complainants  pay  the  costs  of  the  original  bill,  and  William  Searcy 
pay  the  costs  of  the  cross-bill.  Redmond  D.  Barry,  retaining  his 
grant,  can,  by  the  existing  laws,  withdraw  his  warrant,  and  get  a 
certificate  in  lieu  thereof,  and  apply  it  to  his  own  use. 

See,  as  to  notice,  Winchester  y,  Gleaves,  3  Hay.  218,  and  note  sub  Jin,  As 
to  void  entry,  Reid^v.  Dodson,  1  Tenn.  396.  As  to  buying  in  better  title,  Searcy 
V.  Kilpatrick,  Cooke,  211 ;  Id,  1  Tenn.  421.  See  King's  Digest,  7953,  7972, 
7980, 11,852. 


Thomas  H.  Perkins  and  Others  v.  Joshua  Hadlet. 

[  Certiorari  as  Substitute  for  Appeal  —  Merits.  —  2Sme,  —  Damages  on 

Covenant  to  convey,"] 

Per  Curiam.  It  appeared  by  the  record  in  this  case,  that  the 
plaintiffs,  in  the  month  of  July,  in  the  year  1796,  purchased  from 
the  defendant  a  tract  of  land  for  the  sum  of  $400  or  some  other 
sum,  and  paid  the  consideration  money.     The  defendant,  at  the 

time  of  the  sale  by  him,  had  not  completed  his  title  by 
[144]     grant,  and  therefore  gave  his  *  bond  to  the  plaintiffs  to 

make  them  a  good  title  at  a  future  day.  When  defendant 
completed  his  title  by  grant,  it  was  found  that  an  elder  grant  cov- 
ered a  part  of  the  land,  and  therefore,  as  to  the  part  so  covered, 
could  not  comply  with  the  terms  of  his  bond.  To  the  part  not 
covered  by  the  older  grant,  he  made  a  good  title  to  the  plaintifi&, 
and  the  bond  was  put  in  suit  against  him  to  recover  damages  for 
the  part  not  conveyed,  in  the  County  Court  of  Williamson,  and  a 
recovery  had  thereon  at  the  January  term  of  the  said  court,  in  the 
year  1811,  in  the  sum  of  $4,883.20,  being  the  then  present  value  of 
the  land,  at  the  rate  of  $7.50  per  acre.  The  defendant  did  not  appeal, 
it  being  the  common  understanding  of  the  country  at  the  time  of  the 
recovery,  and  for  some  time  before,  that  upon  similar  bonds  the 
value  of  the  land  at  the  time  of  recovery  was  the  proper  measure 
of  the  damages,  and  so  also  were  the  decisions  of  the  courts.     In 


Aug.  Term,  1817.]         4  HAYWOOD.  383 

PerUns  v.  Hadley. 

the  fall  of  the  same  year,  1811,  at  the  December  term  of  the  Su- 
preme Court  at  Carthage,  it  was  decided  that  the  purchase  money, 
with  interest  thereon  down  to  the  time  of  the  trial,  and  not  the 
then  value  of  the  land,  should  be  the  measure  of  damages.  After 
this  decision,  the  defendant,  Hadley,  the  judgment  against  him  being 
unsatisfied,  applied  by  petition  to  a  circuit  judge  for  a  certiorari  and 
supersedeas^  assigning  for  cause  the  rule  of  law  established  by  the 
said  decision,  which  were  granted  on  the  28th  March,  1812,  by  the 
said  judge,  and  returned  to  the  May  term  of  the  Circuit  Court  of 
Williamson  County,  of  the  same  year,  the  certiorari  being  filed 
in  the  o£Sce  of  said  court  the  4th  of  April  preceding.  At  the  re- 
turn, term  of  the  certiorari^  to  wit.  May  term,  1812,  it  was  moved 
to  dismiss  the  same,  but  continued  upon  advisement  until  November 
term,  at  which  term  it  was  continued  for  the  same  cause  until  May 
term,  1813,  at  which  term  the  rule  for  dismissing  the  certiorari 
was  discharged,  and  a  new  trial  granted.  To  this  opinion 
of  *  the  court  the  plainti£&  excepted,  and  a  bill  of  excep-  [145] 
tions  taken  and  signed  in  the  usual  form.  And,  because 
it  appeared  by  affidavit  that  an  impartial  trial  could  not  be  had  in 
the  county  of  Williamson,  the  venue  was  changed  to  Davidson  Cir- 
cuit Court,  and  a  verdict  there  had  for  the  plaintiff,  May  term, 
1814,  in  the  sum  of  $1,477.80.  The  plaintiff,  by  appeal  in  the  na- 
ture of  a  writ  of  error,  brought  the  cause  up  to  this  court. 

The  principal  question  submitted  to  the  court  upon  this  case  for 
their  opinion  is,  whether  the  Circuit  Court  erred  in  discharging  the 
rule  to  dismiss  the  certiorari^  and  granting  a  new  trial.  The  certi- 
orari practice  is  now  pretty  well  established,  and  its  limits  generally 
understood.  Our  first  ideas  of  it  were  taken  from  North  Carolina ; 
there  it  was  used  in  such  cases  as  might  otherwise,  without  its  inter- 
vention, leave  the  party  remediless  by  the  then  practice  of  that  State. 
It  was  considered  as  an  extraordinary  remedy  appealed  to,  to  supply 
a  defect  of  justice  in  cases  obviously  entitled  to  redress,  and  yet  un- 
provided for  by  their  forms  of  proceeding.  Cases  of  this  kind  were 
recovered  in  a  court  of  record,  against  conscience,  the  injustice  of 
which  did  not  appear  upon  inspection  of  the  record,  and  of  course 
would  not  be  corrected  by  writ  of  error.  The  iniquity  of  them  could 
only  be  detected  by  an  examination  of  the  facts  upon  another  trial. 
The  law,  it  is  true,  has  prescribed  for  this  purpose  the  appeal,  a  pro- 
cess given  in  that  term  only  in  which  the  recovery  was  had.     But 
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if  by  the  act  of  the  coart«  either  oppressively  or  erroneously  pro- 
duced, the  appeal  was  refused ;  or  if  by  the  act  of  the  clerk,  negli- 
gently or  willfully  caused,  the  appeal  was  defeated  ;  or  if  by  the  con- 
trivance or  procurement  of  the  adverse  party,  the  same  result  was 
procured ;  or  even  if  by  inevitable  accident,  or  the  misfortune  with- 
out blame  of  the  party  injured,  he  was  prevented  from  the  benefit  of 

a  second  investigation  of  the  &cts  of  the  cause,  by  the 
[146]     *  prescribed  mode  of  appeal,  the  certiorari  was  resorted  to 

as  the  substitute  for  redress.  But  in  all  these  cases,  it  be- 
hooved the  party  praying  the  benefit  of  this  extraordinary  remedy 
to  have  merits  on  his  side,  and  to  pursue  it  in  proper  time.  Time 
has  always  been  consideredas  an  important  circumstance  to  be  at^ 
tended  to  in  the  certiorari  practice,  both  in  this  State  and  the  State 
of  North  Carolina ;  and  that  the  redress  by  this  means  should  be 
followed  up  as  soon  as  possible  after  the  happening  of  the  occurrence 
which  rendered  it  necessary  to  have  resort  to  it.  Every  reason 
which  may  be  presumed  to  have  influenced  the  Legislature  to  limit 
the  use  of  appeal  by  time,  is  applicable  to  the  certiorari,  A  remedy 
which  in  numerous  cases  of  oppression  and  injustice,  of  fraud  and 
circumvention,  and  where  the  corrupt  conscience  of  a  party  would 
not  otherwise  be  reached  or  effectually  appealed  to,  hath  been  by 
numerous  decisions  admitted  necessary  to  exist ;  but  it  hath  been 
admitted  also  to  be  equally  necessary  that  this  remedy  should  be 
pursued  in  convenient  time,  otherwise  a  series  of  evils  would  be  in- 
troduced not  less  injurious  to  society  than  those  intended  to  be 
remedied.  Were  it  competent  for  the  party  at  a  late  period  to  apply 
for  and  obtain  this  writ,  when  or  where  would  be  the  end  of  ju- 
dicial controversy  ?  The  vexation,  the  uncertainty,  the  doubts,  and 
the  expense  of  carrying  a  cause  through  different  courts  would  be 
aggravated,  the  probability  of  loss  of  testimony  by  death  of  witn 
nesses,  by  death  of  parties,  and  other  embarrassments  necessarily 
incident  to  a  protracted  litigation,  would  be  greatly  increased ;  and 
the  chances  of  correcting  the  decisions,  and  purging  it  of  its 
wrongs,  the  object  aimed  at,  would  be  lessened  in  proportion  to  the 
staleness  of  the  application.  Hence  the  court  at  Carthage  last  term, 
were  unanimously  of  opinion  that  the  application  for  this  writ  should 

be  made  at  or  before  the  first  term  of  the  revising  court  after 
[147]     the  trial  below,  unless  in  some  extraordinary  cases,  of*  which 

the  court  should  be  fully  satisfied.     This  precludes  the  lati- 
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tude  contended  for  in  the  present  case,  and  the  present  court,  in  re- 
viewing the  case  at  Carthage,  approve  of  the  limitation  there  rec- 
ognized and  adopted.    The  case  now  before  the  court  is  as  favorable 
a  one  as  can  be  well  conceived  for  claiming  a  relaxation  in  the  above 
rule,  and  we  fully  feel  the  situation  of  the  defendant  resulting  from 
the  circumstance  of  having  his  cause  tried  in  the  beginning  of  the 
year  1811,  instead  of  the  latter  part  of  that  year,  or  at  most  the 
beginning  of  the  next.     But  cases  of  individual  hardship  must  yield 
to  the  public  good ;  and  the  rule  of  law,  once  established,  must  be 
uniform  in  its  operation.    It  hath  been  argued,  in  order  to  show  that 
the  decision  at  Carthage  ought  to  be  extended,  that  this  writ  by  our 
law  is  a  constitutional  writ,  given  in  civil  cases  by  express  words, 
both  to  Superior  and  Inferior  Courts,  for  the  removal  of  causes  from 
inferior  jurisdictions  upon  sufficient  cause,  supported  by  oath  or 
affirmation  (Constitution,  art.  5,  §§  6,  7),  to  which  no  limitation  of 
time  is  annexed ;  that  it  therefore,  is  argued,  deserves  consideration, 
and  is  a  matter  of  delicacy  to  say  that  the  court  will  impose  a  limi- 
tation when  the  Constitution  hath  not  thought  proper  to  do  so.     To 
this  it  is  answered,  that  at  the  time  of  the  adoption  of  our  Constitu- 
tion, the  State  of  North  Carolina,  of  which  we   had   previously 
formed  a  part,  had  not  so  sufficiently  and  firmly  established  its  <?er- 
tiorari  practice,  as  not  to  have  it  disputed  ;  it  was  opposed  a  long 
time  in  that  State  by  the  ablest  counsel,  and  even  then  continued  to 
be  so  opposed.     The  certiorari  seemed  to  the  framers  of  our  Con- 
stitution a  matter  of  too  much  consequence  to  the  interests  of  society, 
to  hazard  its  establishment,  as  in  North  Carolina,  with  the  courts,  as- 
sailed as  it  was ;  and  therefore  at  once  seciired  its  existence  and  the 
outlines  of  its  use  by  constitutional  provision  ;  thereby  settling  the 
question  agitated  in  North  Carolina,  as  far  as  it  regarded 
this  State.    But  it  seems  to  *  me  the  Constitution  regarded     [148] 
nothing  further  than  what  was  expressed,  leaving  the  par- 
ticular application  of  it  to  the  discretion  of  the  courts  of  the  State, 
upon  questions  as  they  should  arise  in  their  different  bearings  upon 
society.     It  is  believed  the  construction  of  the  Constitution,  as  con- 
tended for   by  the  defendant  in  error,  would  not  comport  with 
the   views  of  its  framers ;  to  extend  the  limits  of  its  application 
indefinitely,  would  be  productive  of  the  greatest  evils  to  society ;  to 
extend  it  further  than  the  case  at  Carthage  has  done,  is  considered 
unsafe,  and  might  hazard  the  repose  and  quiet  of  the  country.    We, 
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in  the  spirit  of  the  ^mers  of  the  Constitutioii,  are  friendly  to  the 
certiorari^  and  therefore  wish  to  support  it ;  hut  we  consider  this  to 
be  best  effected  by  not  enlarging  the  field  of  its  operation,  but  by 
confining  it  within  its  present  bounds.  We  are  therefore  of  opinion, 
on  this  point,  that  the  Circuit  Court  of  Williamson  County  erred  in 
discharging  the  rule  for  dismissing  the  certiorari  in  this  record,  and 
that  it  erred  in  granting  a  new  trial  in  the  cause.  We  conceive  it 
to  be  unnecessary  to  give  any  opinion  on  the  second  point  made  by 
the  counsel,  as  the  first  very  properly  governs  the  case. 

See  Durham  y.  United  Stales^  4  Hay.  69,  and  note  tub.  fin.;  Trigg  v.  Boyce^ 
4  Hay.  100,  and  noto«u6  fin.  See  King's  Digest,  1S62, 1855, 1897,  1908,  19S6, 
1938.  Ab  to  the  meoaurt  of  damages  on  covenants  ta  convey y  there  seems  to  have 
been  some  fluctuations  in  tlie  early  decisions,  but  the  question  is  finally  settled  in 
EUiottY.  Thompson^  4  Hum.  99,  in  accordance  with  tiie  above  case  oi  Perkins  v. 
Hadley,    See  King's  Digest,  5112  et  seq. 


Eliza  C.  Perkins  and  Nicholas  Perkins,  an  Infant,  by  said 
Eliza,  his  next  Friend,  v.  Joshua  Hadlet,  H.  Cook,  Thos, 
H.  Perkins,  Daniel  Perkins,  and  William  Perkins,  De- 
fendants. 

[^Speeifi>c  Performance.  —  Impravements.  —  SpliUing  Actions.'] 

Per  Curiam.  Thomas  H.  Perkins,  Daniel  Perkins,  William 
Perkins,  and  Nicholas  Perkins,  the  elder,  on  the  6th  of  July, 
[149]  1796,  purchased  of  Joshua  Hadley  640  acres  of  ^land*. 
Hadley  executed  a  writing  under  seal,  stating  that  he  had 
received  $220  in  part  payment  of  said  640  acres  of  land,  describing 
them,  and  binding  himself  to  make  title  on  payment  of  the  residue 
of  the  purchase  money.  That  residue  was  afterwards  paid.  Before 
1804,  the  purchasers  divided  the  lands  they  had  purchased  from 
divers  persons.  One  half  of  this  640  was  allotted  to  the  said  Nich- 
olas Perkins,  the  elder,  and  the  other  half  thereof  to  Daniel  Per- 
kins. Nicholas  Perkins,  the  elder,  died.  By  his  will,  half  of  this 
tract  allotted  to  him  was  in  a  division  assigned  to  his  son  Constant, 
and  the  other  half  to  his  son  Nicholas.    Nicholas,  the  son,  sold  hia 
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part  to  John  P.  Perkins,  provided  the  amount  should  not  exceed 
220  acres,  which  sale  was  evidenced  bj  a  writing  under  seal.    John 
P.  Perkins  paid  a  full  and  valuable  consideration,  and  took  possession 
of  the  part  allotted  to  Nicholas,  made  valuable  improvements  there- 
on worth  $500,  and  resided  thereon  until  he  died,  in  Noi^mber, 
1807,  intestate,  leaving  the  said  Eliza  his  widow,  and  the  other  com* 
plainant,  his  son.     Hadley  had  a  good  title  to  part  of  said  640  acres, 
that  is  to  say,  to  49  acres,  part  of  the  section  allotted  to  Nicholas, 
the  son,  wliich  49  acres  includes  the  improvements ;  also  he  had 
title  to  the  part  allotted  to  Daniel  Perkins.     The  residue  of  the  640 
acres  was  covered  by  an  elder  grant,  which  Hadley  knew  not  of 
when  he  sold  as  aforesaid.     Hadley  failing  to  convey  the  said  640 
acres,  the  said  Thomas  H.  Perkins,  Daniel  Perkins,  and  WiUiam 
Perkins  sued  him  on  said  writing,  and  in  January,  1811,  recovered 
84,883  and  costs,  the  value  without  improvements.     Hadley  there- 
upon brought  an  gectment  to  recover  the  possession  of  the  said  49 
acres  of  land ;  and  the  complainants  brought  this  bill  claiming  the 
said  49  acres  of  land,  and  praying  that  Hadley  may  be  compelled  to 
convey  them,  and  that  the  said  Thomas  H.  Perkins,  Daniel  Perkins, 
and  William  Perkins  may  be  enjoined  as  to  such  part  of 
their  said  *  judgment  as  is  for  the  said  49  acres.     Constant     [150] 
Perkins,    son  of  Nicholas,  the  elder,   sold  his  part  which 
came  to  him  on  the  death  of  his  father,  being  206  acres,  to  H.  Cook. 

Upon  this  statement  the  question  is,  can  the  plaintiff  retain  the 
49  acres  of  land,  allowing  for  the  price  assessed  in  the  verdict,  and, 
afler  deducting  that  from  the  judgment,  have  the  residue  of  her 
proportion  of  the  judgment  for  the  lands  interfered  with  and  taken 
by  elder  and  better  claims  ? 

It  is  to  be  recollected,  that  so  far  as  this  bill  seeks  to  retain  the 
49  acres,  it  is  a  bill  for  specific  performance.  That  is  in  the  discre- 
tion of  the  court,  and  ought  not  to  be  decreed  where  it  is  unreason- 
able, or  hard,  or  unjust  to  decree  it,  as  prayed  for.  Where  lands 
are  sold  to  several  persons  and  one  bond  for  title  be  given  to  all,  it 
would  be  unreasonable  and  injurious  to  the  obligor  to  permit  the 
obligees,  by  agreement  amongst  themselves,  to  take  part  of  the 
lands  for  which  the  obligor  could  make  title,  leaving  other  parts  for 
the  obligor.  The  valuable  parts  would  be  selected  and  the  residue 
be  rendered  thereby  unsalable.  It  would  consist  of  unequal  and 
unconnected  parts,  of  no  use  or  value  to  any  one  but  the  owner  of 
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the  selected  parts.  This  is  a  situation  into  which,  at  the  formation 
of  the  contract,  it  was  not  contemplated  to  place  the  vendor,  and 
one  which,  if  he  had  been  asked  about,  he  would  most  probably  not 
have  consented  to.  If,  then,  any  one  or  two  of  the  obligees  will 
insist  \o  have  part  of  the  land  to  which  the  obligor  can  make 
title,  it  must  be  upon  condition  that  he  or  they  will  not  pick  out 
the  choice  spots,  leaving  the  mean  ones  for  tne  vendor.  They 
must  take  the  whole,  and  deduct  from  the  judgment  as  is  corre- 
spondent to  the  assessed  value  of  the  land,  leaving  the  residue  of 
the  judgment  above  such  deductions  to  be  paid  by  the  defendant  at 

law  to  the  other  plaintifis  at  law.    Otherwise  the  plaintiff  in 
[151]     equity  must  renounce  every  part  of  the  land,  and  take  *  their 

proportion  of  the  damages  recovered.  In  the  present  in- 
stance, the  plaintiff  in  equity  cannot  at  her  pleasure  take  part  of 
the  land  such  as  suits  her,  and  for  such  parts  as  do  not  suit  her 
take  damages.  If  she  take  damages,  then  she  ought  to  be  allowed 
for  the  permanent  improvements  made  on  the  land.  The  rule  is, 
that  whoever  takes  possession  under  a  contract  which  afterwards 
for  any  cause  is  rescinded  or  relinquished,  shall  be  allowed  for  in- 
termediate improvements  made  on  the  lands.  They  are  made  by 
the  approbation  and  consent  of  the  vendor.  If  instead  of  convey- 
ing the  land  agreeably  to  his  contract,  he  so  manages  as  not  to  com- 
ply with  his  contract  to  convey,  whether  willfully  or  involuntarily, 
he  ought  to  make  retribution,  and  become  not  richer  at  the  ex- 
pense of  another  by  taking  advantage  of  his  own  failures.  Indeed 
he  ought  to  do  so  upon  another  ground  also.  He  ought  not  to  re- 
ceive the  profits  of  another's  labor  without  just  compensation,  un- 
less he  can  show  that  the  labor  was  done  without  his  consent  and 
against  his  will.  Gas.  T.  Talbot,  234 ;  Hard.  679 ;  8  Call,  186  ; 
1  Wash.  829  ;  6  Johns.  272.  There  is  no  difficulty  as  to  the  part 
or  share  of  the  judgment  to  be  allotted  to  the  complainant,  for  it  is 
admitted  that  the  plaintiffs  at  law,  who  are  three  out  of  four  of  the 
obligees,  recovered  for  the  whole  land.  Perhaps  by  our  law,  even 
as  it  now  stands,  there  could  not  be  a  recovery  for  part.  At  the  , 
common  law  this  would  have  been  a  joint  bond,  to  be  sued  by  the 
obligees  jointly,  by  one  action  and  not  by  several  actions.  Where 
that  is  the  nature  of  the  original  contract,  the  death  of  one  produces 
survivorship ;  and  there  is  but  one  action  allowed.  Much  less  can 
the  parties  who  are  obligees,  by  an  act  of  theirs,  divide  it  into 
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several  actions.  The  law  abhors  multiplicity  and  splitting  of  actions. 
For  this  reason  it  is  that  you  cannot  assign  a  bill  of  exchange 
for  part  of  the  sum  due  by  it.  The  defendant  thereby  might  be 
subjected  to  100  actions  instead  of  one.  So  also  in  case 
of  warranty,  if  it  be  *  made  by  feoffment  to  A  and  B  and  [152] 
they  enfeoff  different  persons,  the  warranty  is  gone,  for  it 
cannot  be  used  unless  by  different  and  several  vouchers  and  actions 
instead  of  one ;  and  the  law  will  rather  destroy  it  altogether,  than 
allow  that ;  so  also  of  a  partition  of  lands,  when  not  pursuant  to  law 
the  warranty  is  gone,  for  the  same  reasou.  The  defendant  must 
not  be  subject  to  more  actions  than  by  his  own  contract  he  was 
originally  made  liable.  Carth.  166  ;  Salk.  65.  So  also  of  a  feoff- 
ment with  warranty  to  two,  and  one  enfeoffi  a  third,  the  warranty 
does  not  go  to  that  third,  for  [if]  it  did,  then  he  would  vouch  and 
the  other  feoffee  also;  and  so  two  vouchers  and  recoveries  be 
substituted  in  place  of  one.  The  original  feoffee  may  still  voucb, 
for  as  to  him  there  is  but  one  action  still.  Co.  Litt.  885.  Has  our 
law  operated  any  alteration  in  this  particular,  by  abolishing  joint 
tenancy  ?  1784,  ch.  22,  §  6 :  ^*  In  all  real  and  personal  estates,  held 
in  joint  tenancy,  the  part  or  share  of  any  person  dying,  shall  not, 
&c.,  but  shall  descend  or  be  vested  in  his  executors,  administrators, 
or  assigns,  respectively,  of  the  tenant  so  dying,  in  the  same  manner 
as  estates  held  by  tenancy  in  common.''  On  the  side  of  the  obli- 
gors, by  1789,  ch.  67,  §  5,  on  the  death  of  a  joint  obligor,  the 
joint  debtor's  contract  survives  against  the  heirs,  executors,  or  ad- 
ministrators of  the  deceased  obligor.  The  law  of  joint  tenancy 
in  personals  remains  unaltered  after  the  death  of  one,  except  in 
the  point  mentioned  in  the  act,  which  as  between  the  obligees  re- 
gards the  right  of  property  ;  but  the  remedy  is  not  altered  so  as  to 
become  two  actions  instead  of  one.  The  remedy  is  still  single,  but 
with  the  addition  of  another  plaintiff.  If  the  survivors  sue  without 
the  executors  of  the  deceased,  there,  as  the  latter  ought  to  be  par- 
ties in  order  to  secure  the  share  of  the  judgment  which  by  the  law 
of  1784  they  are  entitled  to,  the  others  ought  to  be  stopped  by 
plea  in  abatement  from  proceeding  in  the  action  brought 
by  them  alone.  How  else  can  the  executors  ever  get  *  their  [158] 
share,  under  the  act  of  1784  ?  The  judgment,  when  col- 
lected, is  to  be  paid  to  the  plaintifis,  and  they  are  not  so.  The 
action,  by  whomsoever  brought,  is  for  all  the  damages,  and  cannot 
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be  for  less  unless  by  consent.  For  it  is  a  claim  for  a  breach  of  an 
entire  contract,  in  which  a  part  performance  is  no  plea,  nor  can 
damages  be  claimed  for  a  non-performance  in  part.  It  is  not  only 
so  by  law,  but  in  this  instance  it  is  admitted  that  damages  have 
been  assessed  for  all  the  interest. 

In  putting  a  construction  on  the  act  of  1784,  the  court  will  not 
overturn  a  rule  so  carefully  fostered  by  the  law  as  this  for  the  pre* 
vention  of  multiplied  actions ;  but  will,  pursuing  the  spirit  of  the 
common  law,  adopt  that  of  two  constructions  which  will  leave  the 
rule  unimpaired.  All  must  be  joined  in  the  action,  and  if  some 
will  not  agree  to  prosecate  the  suit,  such  must  be  summoned  and 
severed,  and  the  others  permitted  to  proceed  alone. 

Therefore  decree  that  the  plaintiff  shall  be  entitled  to  the  one 
fourth  part  of  the  damages  recovered  by  the  plaintiffii  at  law,  the 
defendant  at  law  first  allowing  to  her  the  value  of  the  permanent 
improvements  made  upon  the  land,  by  the  obligees,  or  any  of  them^ 
or  those  claiming  under  them,  to  be  ascertained  by  the  report  of  the 
master.  Let  a  reference  be  made  to  him  for  that  purpose,  and  his 
report  be  made  to  the  next  term.  An  allowance  to  be  made  for  the 
rents  in  the  mean  time,  that  is  to  say,  a  reasonable  allowance  for  the 
use  and  occupation  of  the  lands  in  the  mean  time,  by  the  obligees 
or  any  persons  holding  under  them.  The  costs  to  abide  the  final 
hearing  of  the  cause,  and  further  directions  to  be  then  given. 

See,  as  to  specific  performance^  Hall  ▼.  Ran^  8  Hay.  200,  and  note  sub  fin. 
As  to  improvements^  Humphreys  v.  Holisinger,  S  Sneed,  228;  Alston  v.  Boyd,  6 
Hum.  504;  Herring  v.  Pollard,  4  Hum.  362;  Matthews  v.  Davis,  6  Hum.  S24; 
Rhea  v.  ALison,  S  Head,  176;  Bell  v.  Bowers,  4  Cold.  811 ;  Ridley  v.  McNairy, 
2  Hum.  174.  As  to  splitting  actions,  and  actions  on  joint  contracts.  King's  Di- 
gest, 211,  218  et  seq,;  Code,  2789. 


[154]  *  Phillips's  Lessee  v.  Robe&tson. 

[^Landlord  and  Tenant  —  Verbal  Leases,'] 

Per  Curiam.  This  action  of  ejectment  was  commenced  on  the 
19th  of  December,  1811 ;  was  tried  in  the  Circuit  Court  the 
second  Monday  of  March,  1815.     Two  bills  of  exceptions  were 
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filed,  and  the  cause  was  removed  into  this  court.  In  these  bills  are 
stated  the  following  facts :  The  lessee  of  the  plaintiff  gave  in  evi- 
dence on  the  trial,  a  grant  to  Phillips  from  this  State,  dated  11th 
September,  1811 ;  also  a  copy  of  the  entry  on  which  it  issued : 
"  April  11, 1797,  R.  D.  Barry,  1,000  acres  joining  the  above  on  the 
upper  side,  running  up  the  creek  on  both  sides  for  quantity.  No.  of 
location,  7,179/'  Also  the  copy  of  another  entry  ibade  on  the  same 
day.  No,  of  location,  7,178 :  ^*  R.  D.  Barry,  640  acres  on  a  small 
creek  running  into  the  east  fork  of  Stone's  River,  opposite  to  Isaac 
Shelby's  5,000  acre  tract,  joining  Bushnall  and  Dobbins  on  the 
north,  running  up  the  creek  on  both  sides  for  complement."  The 
bounds  of  this  grant  included  the  tract  on  which  the  defendant  lived. 
The  defendant's  grant  was  dated  in  1809,  and  includes  the  said 
tract  on  which  he  lived.  The  lessor  of  the  plaintiff  also  gave  in 
evidence  a  grant  to  Barry  for  640  acres,  from  the  State,  dated  the 
27th  of  November,  1809,  founded  on  said  entry  7,178.  The  lessor 
of  the  plaintiff  introduced  a  plat,  and  proved  its  representations  to 
be  correct.  He  proved  further,  that  before  the  date  of  the  entry 
under  which  the  lessor  of  the  plaintiff  claims,  the  lines  of  Shelby's 
tract,  and  of  Bushnell  and  Dobbins's  tract,  were  old  lines,  and  run 
and  marked  as  represented  in  the  plat  The  plat  represents  Shel- 
by's tract  as  lying  on  both  sides  the  river,  and  Bushnell  and  Dob- 
bins's as  lying  on  the  north  of  that.  It  represents  two  creeks  run- 
ning into  the  river,  on  the  east  side.  The  first,  or  upper 
creek,  discharges  *  itself  into  the  river  on  the  south  bound-  [155] 
ary  of  Bushnell  and  Dobbins,  after  passing  near  the  north- 
east boundary ;  the  other,  or  lower  creek,  emptying  into  the  river 
beyond  the  western  boundary,  near  to  the  northwest  comer.  The 
mouth  of  the  first,  or  upper  creek,  is  opposite  to  Shelby's  5,000 
acre  tract.  The  mouth  of  the  seccmd  is  not,  but  is  beyond  its 
boundaries.  The  640  acre  entry  was  surveyed  so  as  to  join  Bushnell 
and  Dobbins  on  the  north,  beginning  at  the  northwest  comer,  and 
includes  no  part  of  the  upper  creek ;  the  lines  of  this  survey  include 
the  head  of  the  lower  creek.  Nash  was  the  locator  and  surveyor 
of  7,178  and  7,179.  Soon  after  making  the  entries,  he  made  plats 
and  certificates  of  survey,  representing  the  bounds  as  they  now  are. 
In  1803,  Dougherty,  under  a  purchase  from  Barry,  took  possession 
of  said  640  acres,  under  the  said  entry,  claiming  the  same  in  the 
manner  and  place  now  represented  in  said  plat,  and  hath  continued 
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that  possession  ever  since.  The  lessor  of  the  plaintiff,  deriving  his 
title  under  Barry  to  the  1,000  acres,  claimed  the  same  as  since  sur- 
veyed and  granted,  and  represented  in  said  plat ;  by  which  repre- 
sentation the  south  part  of  its  western  boundary  is  in  or  near  the 
eastern  boundary  of  the  640  acre  tract  sold  to  Dougherty,  in  an 
oblong  form ;  its  western  and  eastern  boundaries  being  the  longest 
lines  of  the  parallels  given ;  its  southern  boundary  adjoining  to  the 
northern  boundary  of  Bushnell  and  Dobbins,  and  terminating  near 
the  northeast  comer  of  Bushnell  and  Dobbins.  The  plaintiff's  claim 
was  known  to  the  people  generally  of  that  neighborhood.  Had  the 
640  acre  survey  been  made  on  the  upper  creek,  joining  the  north  of 
Bushnell  and  Dobbins,  the  1,000  acres  might  also  have  been  sur- 
veyed on  the  creek  above  and  on  both  sides ;  and  would  not  have 
interfered  with  the  defendant.     The  lessor  of  the  plaintiff  offered  to 

prove,  that  in  1806,  and  before  the  defendant  took  posses- 
[156]     sion  of  the  land  in  dispute,  the  defendant  agreed  with  *  the 

lessor  of  the  plaintiff  that  he  would  settle  on  said  lands,  and 
hold  them  for  him  for  some  years ;  would  clear  10  acres  and  build 
a  cabin,  and  leave  it  in  good  repair  ;  and  pursuant  to  this  contract 
entered,  and  at  the  end  of  the  time  refused  to  give  possession  to  the 
lessor  of  the  plaintiff.  The  court  refused  to  receive  this  evidence. 
The  640  acres  are  on  both  sides  of  the  lower  creek,  from  that  part 
of  it  which  intersects  the  north  boundary  of  Bushnell  and  Dobbins 
to  its  head. 

The  grant  of  Phillips  relates  to  the  date  of  the  entry  7,179,  if  it 
be  a  special  entry.  If  special,  it  is  made  so  by  reference  to  the 
entry  7,178.  What  is  the  meaning  of  the  term  opposite  f  Does  it 
refer  to  the  mouth  of  the  creek,  or  to  the  land  entered  ?  It*  is  to 
join  Bushnell  and  Dobbins  on  the  north.  Would  it  be  more  pre- 
cise to  say,  also,  that  the  land  entered  should  be  opposite  Shelby's 
tract,  which  is  of  greater  extent  than  that  of  Bushnell  and  Dob- 
bins's  ?  If  referred  to  the  land,  this  term  is  of  no  use ;  because  it 
creates  no  specification  more  pointed  than  was  already  made.  If 
referred  to  the  mouth  of  the  creek,  they  have  an  operative  influence 
in  the  description.  It  is  too  unsafe  to  say  that  any  reliance  ought  to  be 
placed  on  the  locator  and  surveyor  being  the  same  person,  for  then 
his  actions,  and  not  the  entry  would  be  the  standard.  Nor  can  his  plat 
and  certificate  be  relied  on,  made  soon  after  these  entries,  for  these 
are  not  recorded  in  public  books,  which  those  concerned  may 
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sort  to  for  information.  Nor  can  Dougherty's  possession  avail  any- 
thing ;  for  that  may  cnre  an  uncertainty,  bnt  not  remove  a  certain 
entry  from  its  proper  place.  Supposing  it  doubtfiil  which  of  the 
two  creeks  were  meant,  these  or  such  like  circumstances  might  have 
fixed  it  to  either.  Of  the  same  character  is  the  recognition  of  the 
neighborhood.  ^^  Opposite  to  Isaae  Shelby* 9  6,000  acre  tract^^^  has 
also  this  advantage,  which,  though  far  from  being  decisive,  weighs 
something  ;  it  refers  grammatically  to  the  creek,  which  is 
the  last  antecedent.  That,  however,  ought  *not  to  pre-  [157] 
vail,  if  by  any  certain  sign  it  can  be  perceived  that  in 
meaning  it  refers  to  the  term  land.  Search,  then,  for  that  sign,  it 
would  not  be  rendered  more  precise ;  such  reference  would  be  of 
no  nse,  it  would  impair  the  text.  If  referred  to  the  creek,  it  has 
a  plain  and  substantial  meaning  very  material  in  this  cause.  The 
latter  construction  ought  to  be  adopted.  Nothing  is  said  in  the  ex- 
ceptions concerning  John's  survey,  laid  down  in  the  plat.  Perhaps 
it  was  an  older  entry  than  1797,  and  was  not  known  to  the  locator 
of  7,178  when  he  made  it.  Again,  the  survey  may  as  well  on  the  up- 
per creek  join  Bushnell  and  Dobbins  in  part,  as  that  laid  on  the  lower 
creek ;  also,  by  extending  into  John's  tract,  it  may  lie  on  both  sides 
of  the  creek  ;  and  what  evidence  is  there  that  that  was  not  the  in- 
tent of  the  entry  ?  Who  can  say  the  locator  knew  of  this  claim 
when  he  made  the  entry  ?  Again,  the  1,000  acres  may  adjoin  the 
640,  laid  on  the  upper  creek  above  it,  and  run  off  on  both  sides  for 
complement.  Bnt  on  the  lower  creek,  which  is  the  upper  side,  the 
north  or  east  boundary  ?  The  creek  does  not  cross  either.  Here 
is  no  creek  on  both  sides  of  which  the  1,000  acres  centre.  If  the 
length  was  not  known  to  the  locator,  nor  the  mouth,  neither  might 
be  have  known  of  John's  claim.  If  he  knew  both  the  length  and 
mouth,  he  could  not  have  meant  this  creek.  Dougherty's  possession, 
what  effect  would  it  have  ?  He  was  safe  by  a  grant  before  the 
commencement  of  the  conflicting  claim.  That  would  be  the  case 
whether  his  survey  were  made  upon  the  right  place  or  not.  It  does 
not  prove  that  he  was  upon  the  right  place.  I  am  constrained  to 
believe  the  survey  is  misplaced.  The  grant  of  the  defendant,  which 
came  out  before  that  of  the  plaintiff,  is  prior  to  and  better  than  that 
of  the  plaintiff,  which  cannot  refer  to  an  entry  so  as  to  relate  it, 
unless  that  entry  covers  the  place  which  also  is  covered  by  the 
grant.     The  entry,  in  order  to  be  special,  ought  to  be  such  as 
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[158]  wi]],  by  inspection,  show  *  to  one  acquainted  with  that 
part  of  the  country  where  it  is  intended  to  be,  that  it  doe9 
lie  there.  It  need  not  be  as  exactly  described  as  a  survey  will  de-> 
scribe  it ;  it  is  sufficient  if  the  place  of  beginning  be  specified,  or 
some  spot  to  be  included  or  touched,  or  which  is  to  form  its  bound- 
ary or  part  of  it,  and  the  objects  called  for  be  found.  The  survey 
will  ascertain  the  rest^  running  to  the  cardinal  points  where  not 
obviated  by  elder  claims,  and  taking  the  direction  which  the  entry 
or  some  circumstance  in  it  may  point  out ;  not  regarding  the  cen- 
trality  of  the  object,  nor  laying  the  lands  equally  on  both  sides  of  a 
water-course,  unless  specially  directed  in  the  entry,  and  then  not 
so  as  to  depart  from  the  cardinal  points.  If  tliere  be  a  general  call 
to  lie  on  both  sides,  there  ought  in  the  survey  to  be  a  substantial 
compliance,  though  there  need  not  be  an  equality  on  both  sides. 
The  verdict,  therefore,  ought  not  to  be  set  aside  on  any  of  the  pre- 
ceding grounds.  But  is  the  defendant  estopped  by  Iiis  former  ten- 
ancy under  the  plaintiff,  from  denying  the  title  of  the  lessor  of  the 
plaintiff?  One  who  has  acted  as  tenant  ought  not  to  set  up  the 
title  of  a  third  person ;  for  the  tenant  derives  his  title  firom  the 
landlord.  1  T.  760,  in  a  note.  He  cannot  question  his  landlord's 
title,  but  must  give  up  the  possession.  2  Gaines,  215  ;  1  Caines,  444 ; 
2  Peake,  318 ;  1  T.  4 ;  7  T.  491.  A  lessee  shall  not  be  suffered  to 
defend  in  ejectment  against  his  own  landlord  on  a  supposed  defect 
of  title.  2  Bl.  Rep.  1261 ;  3  Johnston,  223.  What  is  the  reason 
of  all  this  ?  The  prevention  of  unfisur  dealing  is  the  object  of  this 
rule.  It  is  founded  upon  the  anxious  wish  of  the  law  to  defeat  the 
violations  of  good  faith,  and  to  preserve  the  confidence  amongst  men 
which  faithless  violations  of  engagements  annihilates.  The  tenant, 
before  he  exerts  any  intermediate  title  to  himself,  not  derived  under 
his  landlord,  must  place  his  landlord,  as  to  the  possession,  in  the 
state  in  which  he  found  him.  The  verbal  lease  for  five  years,  if  not 
good  in  law  to  vest  the  term  in  the  *  defendant,  still  was 
[I593  an  agreement  under  which  the  defendant  took  possession. 
Such  remnant  of  the  contract  remains  good  as  is  sufficient 
to  prevent  making  any  use  of  the  possession  not  contemplated  be- 
tween the  parties,  or  any  use  of  it  that  will  be  detrimental  to  the 
landlord.  He  ought  to  restore  the  possession  to  his  landlord,  and 
place  him  in  9tatu  qm* 

For  this  reason  the  verdict  ought  to  be  set  aside,  that  this  evi- 
dence may  be  received. 
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Whytb,  Judge,  concurred  with  the  opinion  of  Judge  Haywood, 
except  as  to  the  estoppel  of  the  tenant  to  set  up  a  title  against  his 
landlord,  and  upon  this  point  he  took  time  to  adytse. 

Roane,  Judge,  did  not  sit  in  the  canse^  being  disqualified  hj  the 
act  of  Assembly. 

See,  as  to  estates  at  mUy  Duke  t.  Narper,  6  Yer.  280.  As  to  denial  of  land- 
hnTe  title,  Caldwell  v.  ffarrie,  4  Hum.  24  ;  Rogers  v.  Waller,  4  Hay.  205 ;  Blount 
T.  Garen,  S  Hay.  91,  and  note  sub  Jin.     See  King's  Digest,  6696,  8101,  11,124. 


Hartley  v.  The  ExECutoBS  of  Gains. 
[^AcHans  against  Representaiives.  —  Pleading  Notice  of  other  Debts."] 

Pee  Curiam.  In  July  term  of  the  Court  of  Pleas  and  Quarter 
Sessions  for  the  county  of  Davidson,  the  plaintiff  moved  for  judg- 
ment against  the  defendants  for  money  paid  by  the  plaintiff  as  surety 
in  a  note  with  their  testator,  who  was  the  principal.  He  prayed 
that  a  jury  might  be  impaneled,  to  say  whether  he  was  a  surety  or 
not.  A  jury  came.  But  in  the  mean  time  tlie  executors  stated  to 
the  court  that  there  were  debts  due  by  bond  and  notes,  of  which 
they  had  notice,  and  upon  which,  as  now  admitted  at  the  bar,  suits 
had  been  instituted  which  are  to  the  amount  of  the  assets  in  their 
hands.  They  prayed  an  issue  on  this  allegation,  but  the  court  re- 
vised it.  This  opinion  was  excepted  to,  and  a  bill  of  exceptions 
filed.  The  jury  find  that  the  plaintiff  was  a  surety,  and  the  court 
were  satisfied  that,  as  surety,  he  had  paid  the  money  de- 
manded. *  The  court  gave  judgment.  The  executors,  [160] 
before  judgment  and  after  verdict,  offered  to  prove  the 
above  bonds  and  notes,  and  no  assets  ultra.  The  court  rejected  the 
evidence,  and  the  cause  was  adjounied  into  this  court. 

If  the  sum  demanded  were  of  equal  dignity  with  the  bonds  and 
notes  and  settled  accounts  signed  by  the  debtor,  then  it  is  contended 
by  the  plaintiff's  counsel  that  a  plea  of  notice  of  other  debts  of  equal 
dignity,  and  suits  upon  them,  would  not  be  a  good  plea.  For  if  two 
or  more  debts  of  equal  dignity  be  sued  for,  and  no  plea  put  in  of  a 
judgment  covering  the  assets,  then  the  plea  which  is  pleaded  will 
not  be  true  when  pleaded,  and  must  be  found  against  the  defendant. 
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For  instance,  if  he  plead  fully  administered,  or  no  assets,  to  all 
three,  it  is  not  a  true  plea,  for  he  had  assets  equal  to  the  demand 
to  which  he  has  pleaded.  And  where  one  gets  judgment,  he  can- 
not make  a  new  plea,  unless  by  modem  rules  and  practice.  He 
ought  in  such  case  to  confess  assets  to  so  many  as  will  exhaust 
them,  and  have  judgment  against  him,  and  then  plead  these  judg- 
ments to  the  others,  which  he  has  no  assets  to  satisfy,  and  this,  being 
a  true  plea,  will  be  found  for  him.  In  case  he  be  sued  by  several  at 
the  same  time,  and  has  assets  enough  to  satisfy  only  one  of  them  in 
party  he  ought  to  plead  to  one  that  he  has  assets  in  his  hands  to  such 
an  amount,  for  which  the  plaintiff  may  take  judgment,  and  to  the 
others  plead  that  he  has  confessed  the  assets  in  his  hands  to  the 
other  suit,  and  made  an  appropriation  thereof  to  that  suit.  The 
counsel  who  argued  against  the  opinion  of  one  of  the  court  yester- 
day, was  undoubtedly  correct.  In  the  plea  offered  to  the  court,  it 
is  not  stated  that  the  bonds  and  notes  mentioned  in  the  plea  were 
sued  for  and  judgments  rendered.  The  plea  was  not  good  if  the 
debt  demanded  was  of  equal  dignity  with  those  pleaded.     Then  is 

it  of  equal  dignity  ?  We  think  it  is  not,  but  inferior.  It 
[161]     is  argued  that  there  is  as  much  *  certainty  of  its  existence 

and  quantity  as  there  is  of  an  account  settled  and  signed  by 
the  debtor.  That  is  not  so,  in  our  opinion.  The  principal  may 
have  counter  demands,  which,  contrasted  with  and  defalcated  from 
that  of  the  plaintiff,  may  reduce  or  extinguish  his  demand.  In  an 
account  settled  and  signed,  the  contrast  and  defalcations  are  already 
made,  and  all  uncertainty  removed  as  to  the  quantum  remaining. 
We  shall  go  undoubtedly  beyond  the  letter  of  the  act  of  1786,  to 
s^y  that  this  demand  is  of  equal  dignity  with  an  account  settled  and 
signed,  and  we  believe,  also,  beyond  the  spirit.  If  the  plaintiff's 
demand  be  of  less  dignity,  then  debts  of  a  higher  dignity,  made 
known  to  the  executors,  will  be  a  good  plea.  The  court  below 
ought  then  to  have  received  it. 

The  judgment  must  be  reversed  and  the  cause  remanded,  with 
directions  to  receive  the  plea  offered  by  the  defendant. 

See  King's  Digest,  6678. 


X 
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Nelson  v.  Williams. 

\^Sheriff.  ^-  Money  collected  on  Execution.'] 

Per  Curiam.  Nelson  obtained  judgment  against  Holland.  Ex- 
ecution issued,  and  in  September,  1810,  it  was  returned  thus : 
*'  Sold  on  12  months'  credit,  and  the  execution  entitled  to  credit  for 
$224.  There  was  a  receipt  for  $222  ^ven  by  the  plaintiff  to  Hol- 
land, but  the  date  was  after  this  return.''  That  is  to  say,  the  return 
is  dated  on  the  27th  of  September,  1810  ;  the  date  of  the  receipt  is 
on  the  8th  of  October,  1810.  These  are,  therefore,  different  sums* 
And  tlien  the  sheriff,  having  levied  and  sold,  and  being  liable,  con- 
tinues so  until  he  shows  a  payment  to  the  proper  hand.  This  re- 
turn does  not  say  that  the  defendant  is  entitled  to  credit,  hecavse 
paid  to  the  plaintiff.  Therefore  he  is  to  be  looked  to  for  it.  And 
having  not  paid  it,  the  judgment  is  proper,  and  ought  to  be 
.  affirmed.  *  But  suppose  it  to  be  the  same  sum  intended  in  [162] 
the  return.  Then  if  it  were,  at  common  law  the  sheriff 
should  return  the  moneys  into  court.  If  he  does  not,  he  is  liable 
to  those  entitled  to  receive  them.  How  is  he  discharged  under  the 
act  commonly  called  the  stop-law  act  ?  If  he  sell  on  credit,  and 
take  bond  with  sufficient  surety,  for  whose  solvency  he  is  respon- 
sible, and  who  are  to  be  proceeded  against  on  motion ;  until  these 
requisites  be  complied  with,  he  is  to  be  looked  to  for  the  money,  and 
may  be  proceeded  against  for  it.  Has  he  in  this  instance  complied 
with  these  requisites  ?  Has  he  taken  bond  payable  to  the  plaintiff, 
with  sufficient  security,  and  has  he  returned  them  into  court  ?  If 
not,  how  are  the  officers  to  get  their  costs  ?  Are  they  to  look  to 
the  sheriff?  No,  to  the  office.  There  they  find  no  money,  nor 
any  bond  upon  which  they  can  proceed  by  motion ;  what  then  ? 
They  cannot  issue  a  new  execution,  nor  have  judgment  by  motion 
against  the  sureties.  They  have  no  possible  means  of  getting  them. 
What  if  they  apply  to  the  plaintiff;  he  is  in  China,  perhaps.  His 
bond  for  prosecution  is  not  forfeited.  If  sued  for  the  costs,  he  has 
not  received  any  more^  than  his  principal,  leaving  the  costs  in  the 
hands  of  the  sheriff.  There  is  no  one  left  upon  earth  but  the  sheriff. 
As  for  want  of  notice,  appearance  cures  that ;  and  here  the  sheriff 
appeared  by  his  counsel,  and  contested.     The  act  of  1777  extends 
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to  all  cases  where  money  is  in  the  hands  of  the  sheriff,  and  not  paid 
to  those  entitled  to  receive  it.  Affirm  the  judgment. 

See  Vance  v.  Cheatham^  5  Hay.  39 ;  Cocke  v.  Cummins^  4  Hay.  191 ;  Athm- 
son  y.  Cooper,  2  Hum.  361 ;  King's  Digest,  10,922  et  seq. 


Den,  on  the  Demise  of  Paulas  Neilb,  v.  Ezbl. 

[^Land  Law,  —  Oonfiict  of  JEntriet.'] 

Pee  Curiam.  This  is  an  ejectment  tried  in  Giles  Oircait  Court, 
October  term,  1816.  Both  parties  claimed  under  grants. 
[163]  The  defendant's  was  of  a  *  posterior  date,  and  covered  part 
of  the  same  land  that  the  plaintiff's  grant  covers,  which 
obliges  him  to  have  recourse  to  his  entry.  The  material  parts  of 
the  entry  are :  ^*  On  Buchanan's  Creek,  A;c«,  beginning  on  a  beech 
tree,  marked  M  B  M  E,  J  W,  27  chains  north  of  the  trace  leading 
from  Cross-water  to  M^Cutchin's  trace,  and  eighteen  poles  east  of 
the  east  fork  of  Buchanan's  Creek,  running  west  69  chains  and  for 
complement." 

On  the  motion  for  a  new  trial,  an  entry  of  the  "  defendant  l^ally 
certified  was  produced ;  which  afker  calling  to  run  west  from  the 
beginning,  adds  then,  north  for  complement,  dated  5th  Septem- 
ber, 1808."  Cross-water  was  a  well  known  spring  in  September, 
1808.  M'Cutchin's  trace  was  also  well  known  at  that  time  ;  at 
that  time  was  a  trace  by  the  head  of  Buchanan's  Creek  seven  or 
eight  miles  long.  It  goes  on  the  west  side  of  the  creek  about  five 
or  six  miles,  then  crosses  to  the  east  side ;  and  running  one  and  a 
half  or  two  miles  comes  into  M^Cutchin's  trace.  A  witness  saw 
the  tree  marked  18  poles  east  of  the  creek,  and  27  north  of  the 
trace,  about  three  quarters  of  a  mile  above  where  the  trace  crosses. 
Going  up  the  trace  and  creek,  they  are  sometimes  wider  and  some- 
times nearer  apart ;  the  general  course  varies  a  little  from  each 
other.  A  survey  from  the  tree  will  include  the  land  in  dispute, 
and  the  ground  of  the  defendant  does  begin  there.  The  upper 
trace  was  made  by  Bumpass,  1808 ;  another  was  made  June,  1808, 
or  before,  leading  from  Cross-water  by  Buchanan^s  to  M^Cutchin's 
trace.     It  was  considerably  travelled  in  1808.      Hightower  was 
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along  it  then.  There  is  also  a  wagon-way  from  Cross-water  com* 
manicating  with  M^Cutchin's  trace.  Riley,  a  witness,  knew  of  the 
lower  trace  by  Buchanan's  early  in  the  summer  1808 ;  it  was  the 
nearest  way  to  M^Cutchin's  trace ;  the  other  was  generally  called 
Bumpass's  trace.  The  settlement  at  Cross- water  was  called 
Bumpass's.  M^Daniel  knew  the  upper  *  trace  in  1809,  [164] 
called  Bumpass's.  The  tree  stands  17  chains  north  of  the 
trace.  Near  the  lower  trace  is  a  point  27  north  from  the  trace 
and  18  east  from  the  east  fork,  four  miles  fr^m  the  place  claimed. 
Four  witnesses  say,  that  the  upper  trace  made  in  1808,  was  called 
the  "  Trace  leading  from  Oross-water  to  WCutchirC%  Greeks  They 
knew  of  no  other  so  called.  The  judge  stated  to  the  jury  that  if 
the  tree  could  be  found  by  reasonable  search,  it  was  a  sufficient 
entry.  And  also,  that  it  was  sufficient  if  the  tree  could  be  found 
near  the  place  described,  though  not  precisely  at  it.  An  affidavit 
filed  for  a  new  trial  says  the  lower  trace  was  soon  travelled,  and 
was  a  plain  trace  in  June,  1808 ;  and  not  expecting  on  trial  a  de« 
nial  of  this  fact,  he  had  summoned  only  one  witness,  but  that  he 
can  prove  it  b«L  several  others.  Upon  the  assignment  of  errors  and 
these  facts,  the  ;  Uon  is,  whether  the  court  gave  a  right  direction 
to  the  jury  or  not. 

If  a  tree  marked  with  particular  letters  be  called  for,  and  a  de- 
scription be  given  of  the  place  where  it  stands,  and  there  be  two  or 
more  places  of  that  description,  the  tree  being  found  at  one  of  them, 
will  ascertain  the  place  if  it  be  really  the  tree  actually  marked. 
For  then  there  is  but  one  place  answering  aXL  the  calls.  It  is  true, 
the  water-course,  or  trace,  or  mountain  where  the  tree  is  to  be 
looked  for,  must  not  be  of  such  length  as  to  impose  an  unreason- 
able labor  on  the  searchers.  But  two  miles  and  under,  as  here,  is 
not  too  great  a  distance.  The  trace,  after  crossing  to  the  east, 
comes  in  the  distance  of  two  miles  or  a  mile  and  a  half  to  M'Cutch- 
in's  trace.  And  the  tree  need  not  be  at  the  very  point  called  for, 
if  it  stand  so  near,  as  by  iluA  or  other  circumstances  it  may  rea- 
sonably be  taken  to  be  the  tree  meant. 

After  the  place  is  found  and  the  first  course  from  the  tree  de- 
scribed, a  direction  should  be  given  to  the  survey,  by  some  call  or 
circumstance  in  the  entry. 

*  In  the  copy  produced  on  the  trial  there  was  manifestly  an  [165] 
omission.     '^  Running  west  69  chains  and  for  complement^^^ 
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to  all  cases  where  monej  is  in  the  hands  of  the  sheriff,  and  not  paid 
to  those  entitled  to  receive  it.  Affirm  the  judgment. 

See  Vance  v.  Cheatham^  5  Hay.  89 ;  Cocke  v.  Cummins^  4  Hay.  191 ;  Atldn' 
son  V.  Cooper,  2  Hum.  361 ;  King's  Digest,  10^22  et  $eq. 


Den,  ok  the  Demise  of  Pallas  Neilb,  v.  Ezel. 

[^L<md  Law,  —  Conflict  of  MUrietJ] 

Peb  Curiam.  This  is  an  ejectment  tried  in  Griles  Circuit  Conrt, 
October  term,  1816.  Both  parties  claimed  nnder  grants. 
[168]  The  defendant's  was  of  a  *  posterior  date,  and  covered  part 
of  the  same  land  that  the  plaintiff *s  grant  covers,  which 
obliges  him  to  have  recourse  to  his  entry.  The  material  parts  of 
the  entry  are  :  **  On  Buchanan's  Creek,  &c.,  beginning  on  a  beech 
tree,  marked  M  B  M  E,  J  W,  27  chains  north  of  the  trace  leading 
from  Cross-water  to  M*Cutchin's  trace,  and  eighteen  poles  east  of 
the  east  fork  of  Buchanan's  Creek,  running  west  69  chains  and  for 
complement." 

On  the  motion  for  a  new  trial,  an  entry  of  the  ^*  defendant  legally 
certified  was  produced ;  which  after  calling  to  run  west  from  the 
beginning,  adds  then,  north  for  complement,  dated  5th  Septem- 
ber, 1808."  Cross-water  was  a  well  known  spring  in  September, 
1808.  M*Cutchin's  trace  was  also  well  known  at  that  time  ;  at 
that  time  was  a  trace  by  the  head  of  Buchanan's  Creek  seven  or 
eight  miles  long.  It  goes  on  the  west  side  of  the  creek  about  five 
or  six  miles,  then  crosses  to  the  east  side ;  and  running  one  and  a 
half  or  two  miles  comes  into  M^Cutchin's  trace.  A  witness  saw 
the  tree  marked  18  poles  east  of  the  creek,  and  27  north  of  the 
trace,  about  three  quarters  of  a  mile  above  where  the  trace  crosses. 
Going  up  the  trace  and  creek,  they  are  sometimes  wider  and  some- 
times nearer  apart ;  the  general  course  varies  a  little  from  each 
other.  A  survey  from  the  tree  will  include  the  land  in  dispute, 
and  the  ground  of  the  defendant  does  begin  there.  The  upper 
trace  was  made  by  Bumpass,  1808 ;  another  was  made  June,  1808, 
or  before,  leading  from  Cross-water  by  Buchanan^s  to  M^Cutchin's 
trace.     It  was  considerably  travelled  in  1808*      Hightower  was 
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along  it  then.  There  is  also  a  wagon-way  from  Cross-water  com- 
municating with  M'Cutchin's  trace.  Riley,  a  witness,  knew  of  the 
lower  trace  by  Buchanan's  early  in  the  summer  1808 ;  it  was  the 
nearest  way  to  M^Cutchin's  trace ;  the  other  was  generally  called 
Bumpass's  trace*  The  settlement  at  Cross- water  was  called 
Bumpass's.  M^Daniel  knew  the  upper  *  trace  in  1809,  [164] 
called  Bumpass's.  The  tree  stands  17  chains  north  of  the 
trace.  Near  the  lower  trace  is  a  point  27  north  from  the  trace 
and  18  east  from  the  east  fork,  four  miles  from  the  place  claimed. 
Four  witnesses  say,  that  the  upper  trace  made  in  1808,  was  called 
the  "  H'oce  leading  from  Oroas-water  to  WOiUchin's  Creeks  They 
knew  of  no  other  so  called.  The  judge  stated  to  the  jury  that  if 
the  tree  could  be  found  by  reasonable  search,  it  was  a  sufficient 
entry.  And  also,  that  it  was  sufficient  if  the  tree  could  be  found 
near  the  place  described,  though  not  precisely  at  it.  An  affidavit 
filed  for  a  new  trial  says  the  lower  trace  was  soon  travelled,  and 
was  a  plain  trace  in  June,  1808 ;  and  not  expecting  on  trial  a  de* 
nial  of  this  fact,  he  had  summoned  only  one  witness,  but  that  he 
can  prove  it  by  several  others.  Upon  the  assignment  of  errors  and 
these  facts,  the  question  is,  whether  the  court  gave  a  right  direction 
to  the  jury  or  not. 

If  a  tree  marked  with  particular  letters  be  called  for,  and  a  de- 
scription be  given  of  the  place  where  it  stands,  and  there  be  two  or 
more  places  of  that  description,  the  tree  being  found  at  one  of  them, 
will  ascertain  the  place  if  it  be  really  the  tree  actually  marked. 
For  then  there  is  but  one  place  answering  aU  the  calls.  It  is  true, 
the  water-course,  or  trace,  or  mountain  where  the  tree  is  to  be 
looked  for,  must  not  be  of  such  length  as  to  impose  an  unreason- 
able labor  on  the  searchers.  But  two  miles  and  under,  as  here,  is 
not  too  great  a  distance.  The  trace,  after  crossing  to  the  east, 
comes  in  the  distance  of  two  miles  or  a  mile  and  a  half  to  M'Cutch- 
in's  trace.  And  the  tree  need  not  be  at  the  very  point  called  for, 
if  it  stand  so  near,  as  by  that  or  other  circumstances  it  may  rea- 
sonably be  taken  to  be  the  tree  meant. 

After  the  place  is  found  and  the  first  course  from  the  tree  de- 
seribed,  a  direction  should  be  given  to  the  survey,  by  some  call  or 
circumstance  in  the  entry. 

*  In  the  copy  produced  on  the  trial  there  was  manifestly  an  [165] 
omission.     ^^  Running  west  69  chains  and  far  complement^ 
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to  all  cases  where  monej  is  in  the  hands  of  the  sheriff,  and  not  paid 
to  those  entitled  to  receive  it.  Affirm  the  jtidgmenL 

See  Vance  v.  CTieaiham,  5  Hay.  89 ;  Cocke  v.  Cummins^  4  Hay.  191 ;  Atkin-' 
son  T.  Cooper,  2  Hum.  361 ;  King's  Digest,  10^22  ei  $eq. 


Den,  on  the  Demise  oe  Paulas  Neilb,  t;.  Ezsl. 

\^Land  Law,  —  Conflict  of  JEntriet,'] 

Pee  Curiam.  This  is  an  ejectment  tried  in  Giles  Circuit  Court, 
October  term,  1816.  Both  parties  claimed  under  grants. 
[168]  The  defendant's  was  of  a  *  posterior  date,  and  covered  part 
of  the  same  land  that  the  plaintiff's  grant  covers,  which 
obliges  him  to  have  recourse  to  his  entry.  The  material  parts  of 
the  entry  are :  "  On  Buchanan's  Creek,  &c,  beginning  on  a  beech 
tree,  marked  M  B  M  E,  J  W,  27  chains  north  of  the  trace  leading 
from  Cross-water  to  M^Cutchin's  trace,  and  eighteen  poles  east  of 
the  east  fork  of  Buchanan's  Creek,  running  west  69  chains  and  for 
complement." 

On  the  motion  for  a  new  trial,  an  entry  of  the  "  defendant  legally 
certified  was  produced ;  which  after  calling  to  run  west  from  the 
be^nning,  adds  then,  north  for  complement,  dated  5th  Septem- 
ber, 1808."  Cross-water  was  a  well  known  spring  in  September, 
1808.  M'Cutchin's  trace  was  also  well  known  at  that  time  ;  at 
that  time  was  a  trace  by  the  head  of  Buchanan's  Creek  seven  or 
eight  miles  long.  It  goes  on  the  west  side  of  the  creek  about  five 
or  six  miles,  then  crosses  to  the  east  side ;  and  running  one  and  a 
half  or  two  miles  comes  into  M^Cutchin's  trace.  A  witness  saw 
the  tree  marked  18  poles  east  of  the  creek,  and  27  north  of  the 
trace,  about  three  quarters  of  a  mile  above  where  the  trace  crosses. 
Going  up  the  trace  and  creek,  they  are  sometimes  wider  and  some- 
times nearer  apart ;  the  general  course  varies  a  little  from  each 
other.  A  survey  from  the  tree  will  include  the  land  in  dispute, 
and  the  ground  of  the  defendant  does  begin  there.  The  upper 
trace  was  made  by  Bumpass,  1808 ;  another  was  made  June,  1808, 
or  before,  leading  from  Cross-water  by  Buchanan's  to  M'Cutchin's 
trace.     It  was  considerably  travelled  in  1808.      Hightower  was 
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along  it  then.  There  is  also  a  wagon-way  from  Cross-water  com- 
municating with  M^Cutchin's  trace.  Riley,  a  witness,  knew  of  the 
lower  trace  by  Buchanan's  early  in  the  summer  1808 ;  it  was  the 
nearest  way  to  M^Cutchin's  trace ;  the  other  was  generally  called 
Bnmpass's  trace.  The  settlement  at  Cross-water  was  called 
Bumpass's.  M^Daniel  knew  the  upper  *  trace  in  1809,  [164] 
called  Bumpass's.  The  tree  stands  17  chains  north  of  the 
trace.  Near  the  lower  trace  is  a  point  27  north  from  the  trace 
and  18  east  from  the  east  fork,  four  miles  from  the  place  claimed. 
Four  witnesses  say,  that  the  upper  trace  made  in  1808,  was  called 
the  "  Trace  leading  from  Cross-water  to  HfOutchin's  Oreek,*^  They 
knew  of  no  other  so  called.  The  judge  stated  to  the  jury  that  if 
the  tree  could  be  found  by  reasonable  search,  it  was  a  sufficient 
entry.  And  also,  that  it  was  sufficient  if  the  tree  could  be  found 
near  the  place  described,  though  not  precisely  at  it.  An  affidavit 
filed  for  a  new  trial  says  the  lower  trace  was  soon  travelled,  and 
was  a  plain  trace  in  June,  1808 ;  and  not  expecting  on  trial  a  de* 
nial  of  this  fiict,  he  had  summoned  only  one  witness,  but  that  he 
can  prove  it  by  several  others.  Upon  the  assignment  of  errors  and 
these  facts,  the  question  is,  whether  the  court  gave  a  right  direction 
to  the  jury  or  not. 

If  a  tree  marked  with  particular  letters  be  called  for,  and  a  de- 
scription be  given  of  the  place  where  it  stands,  and  there  be  two  or 
more  places  of  that  description,  the  tree  being  found  at  one  of  them, 
wOl  ascertain  the  place  if  it  be  really  the  tree  actually  marked. 
For  then  there  is  but  one  place  answering  aU  the  calls.  It  is  true, 
the  water-course,  or  trace,  or  mountain  where  the  tree  is  to  be 
looked  for,  must  not  be  of  such  length  as  to  impose  an  unreason- 
able labor  on  the  searchers.  But  two  miles  and  under,  as  here,  is 
not  too  great  a  distance.  The  trace,  after  crossing  to  the  east, 
comes  in  the  distance  of  two  miles  or  a  mile  and  a  half  to  M^Cutch- 
in's  trace.  And  the  tree  need  not  be  at  the  very  point  called  for, 
if  it  stand  so  near,  as  by  that  or  other  circumstances  it  may  rea- 
sonably be  taken  to  be  the  tree  meant. 

After  the  place  is  found  and  the  first  course  from  the  tree  de- 
scribed, a  direction  should  be  given  to  the  survey,  by  some  call  or 
circumstance  in  the  entry. 

*  In  the  copy  produced  on  the  trial  there  was  manifestly  an  [165] 
omission.     '^  Murming  west  69  cJuiin^  and  for  complement^^^ 
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to  all  cases  where  money  is  in  the  hands  of  the  sheriff,  and  not  paid 
to  those  entitled  to  receive  it.  Affirm  the  judgment, 

See  Vance  y.  Ckealham^  5  Hay.  89  ;  Cocke  v.  CumminSy  4  Hay.  191 ;  AtJcin'- 
son  v.  Cooper,  2  Hum.  361 ;  King's  Digest,  10,922  et  $eq> 


Den,  on  the  Demise  of  Palt.as  Neiui,  v,  Ezsl. 

[^Land  Law,  —  Oonfiki  of  JEwtries,'] 

Pee  Curiam.  This  is  an  ejectment  tried  in  Giles  Circuit  Court, 
October  term,  1816.  Both  parties  claimed  under  grants. 
[168]  The  defendant's  was  of  a  *  posterior  date,  and  covered  part 
of  the  same  land  that  the  plaintiff *s  grant  covers,  which 
obliges  him  to  have  recourse  to  his  entry.  The  material  parts  of 
the  entry  are :  **  On  Buchanan's  Creek,  &c.,  beginning  on  a  beech 
tree,  marked  M  B  M  E,  J  W,  27  chains  north  of  the  trace  leading 
from  Cross-water  to  M^Cutchin's  trace,  and  eighteen  poles  east  of 
the  east  fork  of  Buchanan's  Creek,  running  west  69  chains  and  for 
complement." 

On  the  motion  for  a  new  trial,  an  entry  of  the  "  defendant  legally 
certified  was  produced ;  which  afker  calling  to  run  west  from  the 
beginning,  adds  then,  north  for  complement,  dated  5th  Septem- 
ber, 1808."  Cross-water  was  a  well  known  spring  in  September, 
1808.  M^Cutchin's  trace  was  also  well  known  at  that  time  ;  at 
that  time  was  a  trace  by  the  head  of  Buchanan's  Creek  seven  or 
eight  miles  long.  It  goes  on  the  west  side  of  the  creek  about  five 
or  six  miles,  then  crosses  to  the  east  side ;  and  running  one  and  a 
half  or  two  miles  comes  into  M'Cutchin's  trace.  A  witness  saw 
the  tree  marked  18  poles  east  of  the  creek,  and  27  north  of  the 
trace,  about  three  quarters  of  a  mile  above  where  the  trace  crosses. 
Going  up  the  trace  and  creek,  they  are  sometimes  wider  and  some- 
times nearer  apart ;  the  general  course  varies  a  little  from  each 
other.  A  survey  from  the  tree  will  include  the  land  in  dispute, 
and  the  ground  of  the  defendant  does  begin  there.  The  upper 
trace  was  made  by  Bumpass,  1808 ;  another  was  made  June,  1808, 
or  before,  leading  from  Cross-water  by  Buchanan's  to  M'Cutchin's 
trace.     It  was  considerably  travelled  in  1808.      Hightower  was 
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along  it  then.  There  is  also  a  wagon-way  from  Cross-water  com- 
municating with  M'Cutchin's  trace.  Riley,  a  witness,  knew  of  the 
lower  trace  by  Buchanan's  early  in  the  summer  1808 ;  it  was  the 
nearest  way  to  M^Cutchin's  trace ;  the  other  was  generally  called 
Bumpass's  trace.  The  settlement  at  Cross* water  was  called 
Bumpass's.  M^Daniel  knew  the  upper  *  trace  in  1809,  [164] 
called  Bumpass's.  The  tree  stands  17  chains  north  of  the 
trace.  Near  the  lower  trace  is  a  point  27  north  from  the  trace 
and  18  east  from  the  east  fork,  four  miles  from  the  place  claimed. 
Four  witnesses  say,  that  the  upper  trace  made  in  1808,  was  called 
the  "  Trace  Uadmgfrom  Oross-ivater  to  M^OutcMn's  Oreek.^*  They 
knew  of  no  other  so  called.  The  judge  stated  to  the  jury  that  if 
the  tree  could  be  found  by  reasonable  search,  it  was  a  sufficient 
entry.  And  also,  that  it  was  sufficient  if  the  tree  could  be  found 
near  the  place  described,  though  not  precisely  at  it.  An  affidavit 
filed  for  a  new  trial  says  the  lower  trace  was  soon  travelled,  and 
was  a  plain  trace  in  June,  1808 ;  and  not  expecting  on  trial  a  de* 
nial  of  this  £iict,  he  had  summoned  only  one  witness,  but  that  he 
can  prove  it  by  several  others.  Upon  the  assignment  of  errors  and 
these  facts,  the  question  is,  whether  the  court  gave  a  right  direction 
to  the  jury  or  not. 

If  a  tree  mari&ed  with  particular  letters  be  called  for,  and  a  de- 
scription be  given  of  the  place  where  it  stands,  and  there  be  two  or 
more  places  of  that  description,  the  tree  being  found  at  one  of  them, 
will  ascertain  the  place  if  it  be  really  the  tree  actually  marked. 
For  then  there  is  but  one  place  answering  aU  tlie  calls.  It  is  true, 
the  water-course,  or  trace,  or  mountain  where  the  tree  is  to  be 
looked  for,  must  not  be  of  such  length  as  to  impose  an  unreason- 
able labor  on  the  searchers.  But  two  miles  and  under,  as  here,  is 
not  too  great  a  distance.  The  trace,  afler  crossing  to  the  east, 
comes  in  the  distance  of  two  miles  or  a  mile  and  a  half  to  M^Cutch- 
in's  trace.  And  the  tree  need  not  be  at  the  very  point  called  for, 
if  it  stand  so  near,  as  by  that  or  other  circumstances  it  may  rea- 
sonably be  taken  to  be  the  tree  meant. 

After  the  place  is  found  and  the  first  course  from  the  tree  de- 
scribed, a  direction  should  be  given  to  the  survey,  by  some  call  or 
circumstance  in  the  entry. 

*  In  the  copy  produced  on  the  trial  there  was  manifestly  an  [165] 
omission.     '^  Bunning  west  69  chains  and  far  complement^^^ 
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issues  a  bill  of  exceptions  was  tendered  and  signed,  by  which  it  ap- 
peared that  on  the  trial  it  was  proved,  that  for  two  years  before 
the  committing  the  supposed  trespass  in  the  declaration,  the  plain- 
tiff had  raised  com  on  the  place,  which  is  a  small  field  containing 
18  or  14  acres  of  land,  upon  which  no  person  resided,  nor  was  it 
connected  in  any  manner  with  any  improvement  upon  which  either 
the  plaintiff  or  any  other  person  was  actually  settled.  And  further, 
that  in  the  spring  previous  to  the  said  supposed  trespass,  which  was 
in  the  spring  of  1809,  the  plaintiff  had  cut  a  good  many  of  the 
cornstalks  in  said  field,  but  had  not  otherwise  taken  possession  of  it, 
whereupon  it  was  moved  to  the  court  to  instruct  the  jury,  that  this 
evidence  did  not  amount  to  possession  in  the  plaintiff,  so  as  to  en- 
able him  to  support  a  trespass  by  virtue  of  possession  alone.  Bat 
the  court  instructed  the  jury  that  the  above  facts,  if  true,  were 
sufficient  evidence  of  possession  to  maintain  said  action. 

On  this  case  three  questions  are  submitted  for  the  opinion 
[178]  of  thia  court.  1st,  Whether  the  Circuit  Court  *  erred  in 
the  opinion  given  in  the  case  made  by  the  bill  of  excep- 
tions. On  this  point,  this  court  concurs  in  opinion  with  the  Circuit 
Court,  that  the  directions  given  were  right,  and  that  the  fincts 
proved  amounted  to  a  sufficient  evidence  of  the  possession.  If  such 
facts  did  not  amount  to  evidence  of  possession,  it  is  difficult  to  con- 
ceive such  as  would,  if  not  accompanied  by  the  residence  and  dwell- 
ing pRice  of  the  possessor.  Here  was  an  exclusive  pernancy  of 
the  profits  of  the  land,  unshared  and  even  unclaimed  by  any  other 
person,  a  complete  enjoyment  of  the  usufiiict  that  was  raised  and 
produced  by  the  agency  of  his  own  labor  and  occupation,  applied 
during  that  portion  of  the  year  that  was  necessary  for  producing 
the  effect.  The  circumstances  of  the  field  not  being  connected  with 
the  improvements  on  which  the  plaintiff  or  any  other  was  actually 
settled,  is  not  an  extraordinary  case,  and  frequently  in  iiau^t  occurs. 
It  may  be  on  the  same  tract  on  which  the  claimant  resides,  or  it 
maybe  on  a  different  tract.  It  may  have  been  originally  made  by 
the  claimant  himself  or  by  some  other  whose  possession  he  lawfully 
acquired.     No  error,  therefore,  is  perceived  in  this  charge. 

The  next  question  is,  whether  to  the  defendant's  plea  of  Uberum 
tenementum  in  Samuel  Lewis,  and  that  the  defendant,  as  servant  of 
said  Lewis,  entered  by  his  command  and  permission,  and  did  the 
acts,  &c.,  &c.,  the  plaintiff's  replication  traversing  the  command 
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and  permission  is  a  good  answer.  On  this  point  it  is  to  be  ob- 
served, that  formerly  in  an  action  of  trespass  qware  clau9um  fregit^ 
if  the  defendant  justified  as  servant  of  a  freeholder  or  termor,  the 
plaintiff  could  not  traverse  the  defendant's  authority  (see  6  Ba. 
Abr.  621)  ;  but  this  doctrine  has  been  exploded  by  the  recent  case 
of  OhamberB  v.  Donaldson^  in  the  Court  of  King's  Bench,  1809, 
wherein  it  was  unanimously  agreed  by  all  the  judges,  that  the 
command  in  such  case  is  traversable,  and  for  this  good  rea- 
son, *that  otherwise  it  would  be  sufficient  for  a  mere  [1T4] 
wrong-doer  who  has  invaded  the  quiet  possession  of  the 
plaintiff,  to  plead  title  in  another  and  authority  from  him,  although 
that  other  did  not  question  the  plaintiff's  possession.  In  1  East,  224, 
and  3  Burr.  1568,  it  has  been  established,  that  trespass  may  be 
maintained  against  a  wrong-doer  by  the  person  in  possession,  and 
that  if  title  be  given  in  evidence  under  the  general  issue,  the 
command  may  be  traversed  in  evidence.  1  East,  624.  If  a  plea 
could  not  be  got  rid  of  by  traversing  the  command,  then  this  ab- 
surdity would  follow,  that  in  evidence  the  command  may  be  trav- 
ersed, but  that  the  same  command  may  not  by  way  of  plea,  and 
thus  the  title  and  merits  be  substantially  changed  by  the  form  in 
which  they  are  brought  forward.  This  court,  therefore,  is  of  opin- 
ion that  there  is  no  error  in  the  judgment  of  the  Circuit  Court, 
in  overruling  the  demurrer  to  the  replication  traversing  the  com- 
mand. 

The  court  left  the  third  question  open  for  the  defendant's  coun- 
sel to  support  by  authorities,  and  gave  him  a  future  day  for  that 
purpose,  at  which  time,  the  cause  being  called,  he  declined  the  argu- 
ment, upon  which  the  court  directed  the  judgment  of  the  Circuit 
Court  to  be  affirmed. 

See  King's  Digest,  9204. 
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James  Berry  i;.  Elisha  Waldek  and  William  Bailet^  and 

Waxden  v.  Berrt. 

[Ixmd  Law.  —  Conflict  of  JBntT%e$.'\ 

Per  CiTRtAM.  These  causes  upon  bill  and  cross-bill  in  equity, 
the  answers  thereto,  and  replications  and  eyidence, 
[175]  *  came  on  to  be  heard ;  and  on  the  hearing,  these  facta 
following  appeared.  On  the  26th  December,  1791,  it 
grant  issued  to  Robert  King  for  600  acres  of  land.  It  covers  the 
land  in  controversy,  and  is  founded  upon  a  removed  warrant,  ordi«* 
narily  called  a  supernumerary.  The  land  came  by  mesne  convey- 
ances to  Berry.  Also,  a  grant  issued  for  200  acres,  on  J.  Hender^ 
son's  entry,  No.  2,240,  the  grant  dated  the  10th  of  June,  1799.  It 
covers  part  of  the  land  in  King^s  grant,  and  part  of  the  land  in 
Walden's  grant. 

On  the  other  side  are  Walden's  grants.  One  on  entry  2,351,  for 
640  acres,  in  the  name  of  W.  Bailey,  dated  the  9th  of  December, 
1797.  Two  other  grants  of  a  prior  date  have  issued  on  the  same 
warrant.  Walden  brought  ejectment  the  11th  of  June,  1797,  that 
is,  for  all  the  lands  in  King's  grant,  except  a  small  grant.  Berry 
filed  this  bill ;  issues  were  directed,  and  the  jury  have  found  that 
Berry's  grant  for  200  acres  was  the  land  called  for  by  his  entry, 
and  that  Walden's  grant  on  Bailey's  entry  does  not  cover  the  land 
called  for  in  Bailey's  entry.  Consequently,  this  grant  of  Walden's 
can  no  longer  be  opposed  to  Berry's  grant  of  1791.  Walden  has 
one  other  grant,  issued  to  Williams  in  1793,  upon  an  entry  in  the 
name  of  Presly  Smith,  dated  the  12th  of  September,  1779, ''  640 
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aeres^  joining  J.  B.  Smithes  entry ^  an  the  water  of  PowelV%  River,^ 
conveyed  to  Walden  the  16th  of  November,  1795;  The  locality 
of  this  grant  is  not  proved  to  be  the  same  with  that  of  the  entry 
which  is  to  join  the  entiy  of  W,  Wigginn  Smitih.  That  begins 
near  a  spring  at  the  npper  end  of  an  old  Indian  town,  the  north 
side  of  PowelPs  River,  below  Cnmberland  Grap.  Mounds  are  proved 
to  be  everywhere  in  that  neighborhood  in  abundance,  but  no  town« 
Indian  Town  Creek  is  six  or  eight  miles  from  it«  The  locality  not 
being  proved,  we  am  relieved  from  the  consideration  of  the  special-* 
ity.  The  title  commences  at  the  date  of  the  grant,  which 
*  is  posterior  to  Berry's  title  of  1791.  Walden  has  also  a  [176] 
tiiird  grant,  upon  entry  1,589,  to  J.  Bailey  Smith,  the  12th 
of  September,  1779,  for  640  acres,  dated  the  26th  of  December, 
1791,  covering  part  of  the  200  acres  on  Henderson's  entry,  and 
part  of  King's  grant  of  1791.  These  are  the  words  of  J.  Bailey 
Smith's  entry.  Washington  County,  Septembei*  12th,  1779.  *•  J. 
BaUey  Smith  enUr$  640  acres  of  land^  joining  W.  Wiggesten  SmUVe 
eniry^  running  dotvn  for  complement^*  William  Wiggesten  Smith 
enters  640  acres  of  land,  beginning  near  a  spring  at  the  upper  end 
of  the  Indian  old  town,  the  north  side  of  Powell's  River,  below 
Cumberland  Gap.  Beriy  conveyed  to  Condry,  Love,  Baker,  and 
Ritchie,  all  the  lands  he  held  by  patents.  The  deeds  of  convey*- 
ance  are  dated  1779  and  1800.  A  fi.  fa.  isctaed  against  him,  and 
the  sheriff  sold  his  right  in  all  the  lands  within  said  patents,  in  1806, 
to  Moses  Davis.  This  £ict  is  alleged  by  Walden  in  his  cross^bill. 
And  also  he  there  alleges  that  a  grant  issued  to  Findley  on  Hen- 
derson's warrant,  long  before  the  grant  to  Ben^  on  the  same  war* 
rant. 

As  the  grant  of  1797  to  Walden  must  be  laid  aside,  and  also  that 
to  Williams  of  1798,  the  remaining  question  is  as  to  the  grant  to 
Walden  of  the  26th  of  December,  1791.  It  is  numbered  228 ; 
King's  is  numbered  240  ;  both  issued  on  the  same  day.  The  pref- 
erence belongs  to  that  of  Walden,  being  of  the  older  number. 
There  is  no  equity  for  Berry's  grant  to  relate  to ;  it  is  founded  on 
a  removed  warrant.  All  the  lands  contained  within  its  bounds  then 
belong  to  Walden  and  not  to  Berry,  though  in  part,  also,  within 
the  bounds  of  his  grant. 

As  to  the  act  of  limitations,  there  seems  not  to  have  been  a  pos- 
session on  either  side  which  can  establish  the  title  of  either.     Wal- 
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den  had  possession  of  one  part  bj  his  agent  before  he  came  hither 

himself  in  1798,  which  extended  as  far  as  his  grant  of  1791; 

[177]     *  but  not  to  any  part  of  King's  grant  not  covered  by  that. 

Such  parts  of  King's  grant,  which  are  not  covered  by 
Walden's  grant  of  1791,  were  also  not  covered  by  any  other  op- 
posing grant  till  1795  and  1797.  And  the  ejectments  were  com- 
menced in  1799,  before  the  lapse  of  seven  years  from  either  period. 
The  possession  of  the  parts  in  the  interim^  not  being  of  seven  years' 
duration,  could  not  ripen  into  title.  The  part  covered  by  Wdden's 
grant  of  1791  needed  no  act  of  limitations  on  the  side  of  Walden, 
for  he  had  title  from  the  beginning.  There  has  not  been  any  ad- 
verse possession  sufficient  to  divest  his  title.  If  Johnson  lived  on 
those  parts  covered  by  Walden's  grant  of  1791,  earlier  than  1793, 
Davis  and  Walden,  who  lived  upon  them  as  early  as  1798,  defeated 
the  operation  of  the  act  of  limitation.  Johnson  had  not  a  prece- 
dent possession  for  seven  years  of  lands  which  had  ceased  to  be 
unappropriated.  Where  a  tract  is  covered  by  two  grants,  and  both 
grantees  are  in  possession  of  the  parts  so  covered  by  both,  the  pos- 
session operates  nothing,  for  it  is  deemed  to  continue  in  him  who 
hath  the  title.  Upon  this  view  of  the  case.  Berry's  title  is  better 
than  Walden's  under  the  grant  of  1797,  and  better  than  his  under 
the  grant  of  1798,  but  inferior  to  it  under  the  grant  of  1791,  and 
for  so  much  the  verdict  ought  to  be  enjoined. 

But  here  agun  Berry  is  met  with  objections.  He  has  conveyed 
away  all  his  interest  in  these  lands.  Answer :  he  is  a  defendant  to 
the  actions  of  ejectment  in  which  Walden  had  judgment,  for  all  the 
lands  in  the  grant  to  Walden  of  1797.  He,  Berry,  conveyed  with 
warranty  to  others,  all  the  lands  that  are  beyond  the  bounds  of 
Walden's  grant  of  1791.  By  the  execution  of  the  judgment  his 
bargainees  would  have  been  turned  out  of  possession,  and  would 
have  resort  to  him  for  indemnification.     He  would  not  have  been 

able  to  repel  the  claim,  he  being  party  in  the  ejectment, 
[178]     and  therefore  estopped  to  say  that  the  bargainees  *  had 

still  a  good  title  under  the  conveyances.  For  the  pre- 
vention of  this  mischief,  and  to  settle  by  a  single  suit  in  equity  all 
these  claims  of  Berry  and  Walden,  and  of  the  bargainees  of  Berry 
against  himself,  and  to  procure  the  indemnity  which  he  is  entitled 
to  against  all  of  them,  it  seems  to  us  he  might  well  come  into  this 
court  by  his  bill  in  equity,  to  have  a  perpetual  injunction  against 


Nov.  Term,  1817.]  4  HAYWOOD.  411 

Berry  v.  Walden.    Walden  v,  Berrj. 

Walden  from  taking  out  execution  on  his  said  judgment.  By  this 
means  the  several  actions  against  himself  by  the  bargainees  will 
be  prevented,  the  bargainees  quieted,  and  the  right  so  far  ascer- 
tained as  probably  to  put  an  end  to  disputes  between  the  conflicting 
titles  arising  on  these  grants.  See  Newland,  98;  Cooper,  158, 154, 
157.  Again,  Walden  recovered  in  the  ejectments  not  by  the  un- 
corroborated strength  of  his  grant  of  1797,  which  was  the  only 
grant  that  covered  the  lands  not  covered  by  Walden's  grant  of 
1791 ;  for  that  grant  of  1791  is  of  a  date  later  than  King's,  which 
issued  in  1791 ;  but  he  recovered  by  the  relation  of  his  grant  of 
1797  to  the  entry,  on  which  it  purported  to  be  founded,  which  was 
anterior  to  the  year  1791.  If  this  entry  did  not  create  an  equity 
to  which  his  grant  of  1797  could  relate,  then  it  stood  upon  its  date 
only,  and  was  inferior  to  King's.  Whether  such  equity  did  exist  or 
not  was'  undoubtedly  a  question  of  equitable  cognizance,  more 
especially  as  two  other  grants  of  a  prior  date  issued  upon  the  same 
warrant.  The  nature  of  the  question  is  certainly  equitable.  The 
equity  is  in  part  constituted  .by  its  locality,  which  has  been  tried 
under  the  direction  of  this  court  on  the  equity  side  ;  and  that  ver- 
dict now  is  a  very  operative  ingredient  in  the  present  discussion. 
It  cannot  be  objected  that  Berry  might  have  brought  his  ejectment ; 
for  we  are  satisfied  with  the  former  determinations  of  this  court, 
that  where  a  plaintiff  sues  at  law,  on  ejectment,  when  he  might 
have  sued  in  equity,  the  matter  of  his  complaint  being 
proper  for  either  jurisdiction,  and  is  defeated  *  there,  that  [179] 
he  may  still  sue  again  in  equity.  For  he  is  not  concluded 
by  the  first  verdict  and  judgment  from  bringing  a  second  suit  in 
ejectment.  And  why  not  bring  the  second  suit  in  equity,  as  well 
as  at  law  by  ejectment  ?  If  this  privilege  be  indulged  to  the  plain- 
tiff, why  not  also  to  the  defendant,  who  it  is  admitted  by  the  objec- 
tion is  not  concluded  at  law. 

As  to  improvements  made  by  Walden  on  the  lands  not  covered 
by  his  grant  of  1791,  there  is  no  evidence. 

Concerning  the  sheriff's  sale  by  execution,  whether  Ritchie's 
part  was  included  or  not  by  his  deed,  it  was  sold  and  intended  to 
be  conveyed  to  him,  and  is  not  liable  to  be  sold  by  execution  as  the 
property  of  Berry  ;  the  vendee  must  take  precisely  as  the  defendant 
held,  subject  to  all  equities  that  he  was,  and  liable  to  convey  to 
others  as  he  was.     The  purchaser  at  execution  sale  could  not  ac- 
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quire  anything.  Indeed,  in  this  instance  he  would  not  even  have  a 
legal  estate ;  for  the  jury  would  ascertain  by  evidence  and  correct 
the  mistake  which  is  alleged  to  exist  in  his  deed,  and  to  exclude  a 
part  of  the  lands  within  his  grant.  The  land,  then,  at  the  time  of 
the  sale,  was  not  Berry's,  either  in  law  or  equity.  The  sheriff's 
sale  is  of  no  efieet. 

No  comparison  need  be  made  between  the  grant  to  Berry  for 
200  acres  on  Henderson's  entry,  and  the  grant  to  Walden  of  17dl ; 
for  Berry's  counsel  do  not  claim  any  lands  within  the  bounds  of 
Walden's  grant  of  1791.  We  dismiss  them,  therefore,  from  our 
consideration. 

And  here  we  must  remark,  that  the  lands  claimed  by  Walden  in 
his  ejectments,  were  not  those  which  he  occupied  within  the  bounds 
of  his  grant  of  1791,  but  those  which  were  not  in  bis  possession, 
and  beyond  the  bounds  of  that  patent.  These  are  the  lands  re* 
speeting  which  the  present  proceedings  have  been  instituted  in 
equity  on  both  sides.  He  hath  no  just  pretense  for  this 
[180]  claim ;  and  hath  been  the  unjust  cause  *  of  all  the  costs  at 
law  and  in  equity  which  have  accrued  in  these  suits.  He 
ought  therefore  to  pay  them.  Bailey  ought  to  be  dismissed  with- 
out costs.  He  need  not  have  been  made  a  defendant.  He  might 
have  been  used  as  a  witness. 

Decree  a  perpetual  injunction  as  to  all  the  lands  within  the 
bounds  of  King's  grant,  and  not  within  the  bounds  of  Walden's 
grant  of  1791 ;  and  that  the  injunction  be  dissolved  as  to  all  the 
lands  within  the  bounds  of  this  grant  of  1791  of  Walden  ;  and 
that  Walden  pay  all  costs  both  in  law  and  equity.  Decree  also, 
that  the  cross-bill  be  dismissed  with  costs  to  be  paid  by  Walden. 

Note.  Before  the  court  were  relieved  from  the  consideration  of 
Henderson's  entry,  and  the  grant  upon  it,  and  fit>m  contrasting  the 
same  with  Walden's  grant  of  1791,  they  were  led  to  investigate 
their  legal  priority  and  relation  ;  the  judges  came  unanimously  to 
the  opinion  which  follows,  but  did  not  determine  the  same,  because 
the  disclaimer  of  Berry*s  counsel,  before  mentioned,  superseded  the 
necessity  thereof.     This  is  their  opinion :  — 

As  to  several  grants  issuing  upon  the  same  entry,  it  seems  to  us 
that  a  position  may  be  assumed  that  will  not  be  liable  to  question. 
If  the  entry  and  grant  both  together  constitute  a  perfect  title,  tliat 
is  a  title  both  in  law  and  equity.     An  entry  alone,  if  it  be  a  special 
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entry,  is  an  equitable  title.  A  grant  alone  is  a  legal  title  so  long 
as  it  remains  unrepealed.  What,  then,  are  the  consequences  of  this 
axiom?  One  consequence  is,  that  a  grant  cannot  relate  when  it  is 
not  founded  on  equitable  title.  K  one  gets  a  grant  without  entry 
it  cannot  relate.  If  one  gets  a  grant  without  having  a  right  to  the 
entry,  it  cannot  relate.  If  he  be  entitled  to  the  entry,  and  the 
grant  be  for  other  land  than  that  entered,  it  cannot  relate.  If  the 
enterer  obtain  a  grant  for  the  land  entered,  after  an  assign- 
ment legally  made  by  him,  it  cannot  relate*  He  has  then 
no  *  equitable  title  to  be  united  to  the  legal  one.  If  there  [181] 
be  two  grants  for  the  land  entered  to  different  grantees, 
that  grant  cannot  relate  which  is  not  founded  on  the  equitable  es- 
tate, which  bebngs  either  to  the  grantee  or  the  legal  assignee.  If 
the  grantee  be  the  enterer  and  he  has  not  assigned,  it  will  relate* 
If  he  has  assigned,  it  will  not.  The  assignee  of  the  enterer  will 
prevail  against  one  who  is  not  an  assignee.  A  first  assignee  will 
prevail  against  a  latter.  Thus,  when  the  grantee  claims  title  from 
the  date  of  the  entry,  and  another  grantee  claims  from  the  entry 
also,  by  assignment,  it  must  be  ascertained  whether  he  really  were 
an  assignee  or  not.  If  no  proof  be  made  on  the  other  side,  it  must 
be  decided  from  circumstances  whether  the  assignment  were  really 
made  or  not.  If  the  enterer  acquiesced  for  many  years  after  the 
assignment  was  claimed  by  and  acted  upon  without  impeaching  it, 
such  assignment  ought  to  be  presumed  regular,  unless  there  be  cir- 
cumstances probably  accounting  for  the  acquiescence.  If  both 
grantees  claim  as  assignees,  the  same  presumption  attaches,  and  he 
must  be  deemed  the  true  assignee,  whose  assignment  is  first  dated, 
or  if  no  date,  was  first  made,  to  be  determined  by  circumstances. 
If  proof  be  made  by  positive  testimony,  that  one  of  the  assign- 
ments was  not  made  by  the  enterer,  or  by  his  authority,  then  the 
other  assignment  ought  to  be  considered  the  true  one.  If  there  be 
several  of  these,  and  no  proof  made  concerning  them,  presumpti(m 
and  date  will  decide  the  priority.  If  the  enterer  be  a  trustee,  and 
that  do  not  appear  on  the  entry,  and  be  not  known  to  the  purchaser 
of  the  entry,  his  grant  founded  thereon  will  relate ;  for  he  hath  the 
legal  and  equitable  right  to  the  entry. 

See  King's  Digeit,  5512,  6488,  7949. 
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[182]    *  Samuel  Wilson  v.  Andrew  Eilcannon  and  William 

Brice  and  Wife. 

[^Land  Law  Limitation, —  Color  of  Title.  —  Infant  Cestui  que  TnuL  — 

Statute  of  Uies.'] 

Per  Curiam.  Castleton  Brooks,  the  father  of  Mrs.  Brice,  in  the 
year  1774,  made  an  improvement,  built  a  cabin,  and  settled  on  lands 
on  Hickory  Cove  (noiv  in  Hawkins  County).  In  the  next  year 
he  cleared  and  cultivated  part  of  the  land,  and  continued  in  posses- 
sion till  the  year  1776  or  1777,  when  he  was  killed  by  the  Indians, 
leaving  only  one  child,  a  daughter,  who,  at  the  time  of  his  death, 
was  about  six  or  seven  months  old  ;  who  afterwards,  when  she  was 
16  or  17  years  of  age,  intermarried  with  the  defendant,  William 
Brice.  Ever  since  the  death  of  Castleton  Brooks,  the  land  where 
he  had  settled  has  been  held  in  possession  by  or  in  behalf  of  his  heir. 
Shortly  after  the  settlement  made  by  Brooks,  Samuel  Wilson,  senior, 
father  of  the  complainant,  came  and  took  possession  of  a  cabin  which 
Jones  Little  had  built,  about  three  quarters  of  a  mile  ft'om  Brooks*s 
cabin,  and  continued  in  possession  ever  since.  Little's  cabin  was 
built  subsequent  to  the  settlement  of  Brooks.  The  defendant,  Kil- 
cannon,  an  uncle  of  the  child,  made  an  entry  in  the  office  commonly 
called  Adair's  office,  in  the  following  words :  *^  No.  58,  Sullivan 
County,  February  the  8th,  1780,  Andrew  Kilcannon  enters  600 
acres  of  land  for  Castleton  Brooks's  orphan,  lying  on  the  Hickory 
Cove,  where  said  Brooks  lived."  Pursuant  to  the  entry,  a  survey 
was  made  for  488  acres,  and  a  grant  issued  on  the  12th  of  October, 
1788,  to  Andrew  Kilcannon,  in  trust  for  the  heirs  of  Castleton 
Brooks. 

Samuel  Wilson,  senior,  also  made  an  entry  in  Adair's  office,  as 
follows :  *^  Sullivan  Oaunti/^  February  the  8t&,  1780,  No.  18,  Samuel 
Wilson  enters  640  acres  of  land  on  Hickory  Cove,  adjoining  Castleton 
Brooks'  place  and  Henry  Turney's,  from  thence  to  the  moun- 
[188]  tain  for  complement,"  and  procured  a  grant  thereon  *  for 
618  acres,  dated  the  18th  of  May,  1789.  In  January, 
1779,  Jones  Little  made  an  entry  in  the  office  commonly  called 
Carter's  office  (the  place  where  the  lands  in  dispute  lie  being  at  that 
time  in  Washington  County),  "  Washington  County,  January  the 
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2d,  1779,  No.  946,  Jones  Little  enters  640  acres  of  land,  on  the 
waters  of  the  north  side  of  Holston  Itiver,  in  the  Hickory  Cove^ 
including  the  land  Samael  Wilson  claimed  and  sold  to  John  Garter 
for  William  Roe."     This  entry  was  by  order  of  Jones  Little  trans- 
ferred to  Jonathan  Langden,  who  procured  a  warrant  thereon,  re- 
moved it  to  other  land,  and  obtained  a  grant  dated  the  27th  of  No- 
yember,  1792.     Jones  Little  afterwards,  by  order,  transferred  his 
entry  to  Samuel  Wilson,  senior,  who  procured  a  duplicate  warrant 
thereon,  and  a  grant  in  his  own  name  dated  the  12th  of  November, 
1795.     Both  of  these  grants  to  Samuel  Wilson,  senior,  interfered 
with  and  covered  part  of  the  land  in  dispute.     Samuel  Wilson,  sen- 
ior, in  the  year  1789  or  1796,  took  possession  of  the  disputed  part ; 
that  possession  has  ever  since  been  continued  by  him,  and  those 
claiming  under  him.     In  the  year  1800,  the  defendants  to  this  bill 
commenced  an  action  of  ejectment  against  him,  and  recovered  judg- 
ment ;  to  enjoin  which  judgment  this  bill  was  filed,  and  is  now 
prosecuted  by  Samuel  Wilson,  junior,  who  claims  title  by  purchase 
at  sheriff's  sale,  on  executions  issued  by  Samuel  Wilson,  senior. 
Upon  this  statement  it  is  to  be  decided  which  of  these  titles  ought 
in  equity  to  prevail.     It  may  be  remarked  that  Brooks's  heir  was 
entitled  to  enter  640  acres ;  she  entered  only  500,  and  obtained  a 
grant  for  only  483.     Her  grant  would  have  extended  further  to- 
wards the  clearing  of  Wilson  than  it  does,  had  the  full  complement 
been  claimed.     As  to  the  argument  that  Brooks  should 
have  extended  his  survey  on  the  opposite  side  of  the  *  tract,     [184] 
and  to  have  left  thereby  the  lands  in  dispute  uncovered  by 
his  grant,  it  is  observable  that  both  entries  of  Wilson  admit  on  the 
face  of  them  the  priority  of  Brooks's  claim.     The  one  calls  to  be 
bound  by  it,  the  other  is  for  the  lands  of  Wilson  which  he  sold  to 
Carter  for  Roe.     The  same  tract  is  meant  in  both.     How  then  did 
the  law  direct  Brooks's  claim  to  be  surveyed  ?     For  wherever  he 
could  legally  extend  to,  the  other  could  not  legally  include  in  his 
survey  any  part  of  the  lands  within  that  extent,  until  after  Brooks's 
situation  was  identified  by  surveying.     Now,  when  an  improvement 
or  other  object  is  called  for  in  the  entry,  such  as  a  spring,  sink-hole, 
hill  or  bufialo- wallow,  or  the  like,  the  survey  may  include  it  in  any 
part  of  its  bounds  ;  either  in  the  centre,  or  on  one  side,  or  in  one 
corner,  and  that  any  one  of  the  four  corners  of  a  square  or  oblong. 
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Ikying  off  the  land  in  dispute  in  this  way,  the  boondaiy  in  contro- 
versy would  haye  gone  nearer  to  the  improvement  of  Wilson  than 
it  does,  and  take  more  of  the  knd  he  claims.  The  several  short 
lines  made  on  the  side  next  to  Wilson's  improvement,  forming  a  cir* 
cular  figure  on  that  part  of  the  tract,  were  for  the  advantage  of 
Wilson,  leaving  him  more  land  than  a  direct  line  wonld  have  left 
him ;  therefore  it  is  not  to  be  complained  of  by  him  for  this  cause. 
If  Wilson,  under  such  circumstances,  make  bis  survey  first,  he  cannot 
complain  when  Brooks,  by  his  survey  afterwards  made,  takes  a  part 
included  by  Wilson  ;  which,  but  for  Wilson's  survey,  be  might  1&- 
giaUy  have  included  in  his  own.  Wilsou  ought  either  to  wait  till 
Brooks's  survey  bad  been  madei  or  should  have  ateered  clear  of  every 
part  which  it  might  legally  comprehend,  when  surveyed  in  any  shape 
the  law  allowed  of,  Brooks's  survey  does  not  comprehend  any  lands 
which  could  not  legally  be  included  in  his  survey,  and  therefore  his 
survey  is  unimpeachable.     Wilson,  however,  claims  title  under  the 

statute  of  limitations,  and  he  has  been  in  possession  o[  part 
[185]     *  of  the  lands  in  dispute  under  his  grant  of  1789,  ever  since 

the  date  thereof.  Of  another  part  of  the  land  in  dilute, 
he  has  been  possessed  under  a  grant  ever  since  the  date  of  his  grant 
of  1795,  for  this  part  is  not  covered  by  his  grant  of  1789  ;  but  by 
that  of  1795  only.  His  entry  did  not  extend  to  it,  and  if  it  did, 
any  equitable  claim  by  bond  only,  or  the  like,  which  is  known  to  the 
possessor  not  to  be  a  legal  title,  is  not  any  color  of  title  which  can 
be  ripened  into  a  perfect  legal  title  by  possessbn«  Color  of  title  is 
where  the  possessor  has  a  conveyance  of  some  sort  by  deed  or  will 
or  inheritance,  which  he  may  believe  to  be  a  title.  This  cannot  be 
said  of  any  bond  or  entry  which  only  entitles  the  party  to  a  legal 
conveyance  hereafter.  Every  one  knows  that  is  not  a  title,  and  of 
course  cannot  improve  under  it  with  a  belief  that  he  is  improving 
under  a  legal  tide.  Seven  years'  possession  hath  intervened  between 
Wilson's  first  possession  under  his  grant  of  1789,  and  before  tbp 
commencement  of  any  action  at  law,  on  the  part  of  Brooks's  heirs. 
Therefore,  as  to  the  part  in  dispute  which  is  covered  by  that  grant, 
this  possession  will  give  him  a  title,  unless  the  heirs  of  Brooks  be 
found  to  be  within  the  exceptions  mentioned  in  the  act  of  limitations 
in  favor  of  persons  under  disabilities.  As  to  the  part  covered  by  the 
grant  of  1795,  seven  years  did  not  elapse  after  his  possession  of  that 
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part  was  accompanied  by  his  grant  of  1795,  and  therefore  the  title 
of  Brooks's  heirs  is  not  barred  as  to  that  part ;  but  is  the  other  part 
covered  by  the  grant  of  1789  secured  to  Brooks's  heirs  by  the  ex- 
ceptions of  the  statute  ?  If  Eilcannon  had  the  legal  title  by  the 
grant,  he  then  is  trustee  for  the  daughter  of  Brooks  now  married  to 
Brice,  and  he  is  barred  as  to  all  those  persons  who  have  been  in  pos- 
session for  seven  years  under  color  of  title  adversely.  The  excep- 
tions are  in  favor  of  those  who  could  sue  in  ejectment  were  it  not  for 
the  disabilities  excused,  not  in  favor  of  those  who  could  not 
sifcie  at  all  in  *  ejectment,  though  under  no  disabilities.  The  [186] 
exceptions  enable  the  excused  party  to  sue,  after  the  removal 
of  disabilities,  as  they  might  have  done  but  for  them.  Now  a  ces- 
tui que  tnutf  although  under  no  disability,  could  not  sue  the  party  in 
possession  by  ejectment,  for  this  is  an  action  at  law  supported  by  a 
legal  title,  which  the  cestui  que  trust  does  not  pretend  to  have.  Hav- 
ing no  right  to  sue  at  law,  the  cestui  que  trust  need  not  be,  and  can- 
not be  excused  for  not  suing.  The  trustee  ought  to  sue  in  ejectment, 
and  if  he  does  not,  his  legal  estate  is  barred,  and  of  course  can  never 
be  conveyed  by  him  to  the  cestui  que  trusty  whose  claim  is  to  this 
estate,  which  he  cannot  have,  having  passed  from  the  trustee  irre- 
coverably. But  then  the  question  arises,  Is  Kilcannon  a  trustee  ? 
The  grant  is  to  him,  "  m  trust  far  the  heir  of  Brooks.^*  Now  he 
who  is  seised  of  the  legal  estate  in  trust  for  another,  is  seised  to  his 
use ;  and  by  the  statute  of  uses,  the  legal  estate  is  transferred  to  the 
use.  2  Saund.  11,  note  17,  and  the  cases  there  referred  to.  And 
the  legal  estate  vests  in  him  who  hath  the  use.  Then  the  daughter 
of  Brooks  is  the  legal  owner,  and  Kilcannon  but  a  vehicle,  through 
which  the  legal  estate  is  conveyed  into  the  cestui  que  trust.  And  if 
the  legal  estate  in  fee  be  in  the  heir  of  Brooks,  then  the  remaining 
question  will  be,  whether,  her  disability  by  infancy  being  not  deter- 
mined before  her  disability  by  coverture  commenced,  she  is  within  the 
benefit  of  the  exception  in  favor  of  femes  covert  and  infants?  Being 
equally  disabled  in  both  instances,  she  ought  equally  to  be  excused 
in  each  for  not  suing  during  the  time  of  their  existence.  It  would 
be  unreasonable  to  say  she  shall  be  excused  because  she  could  not 
due,  in  one  instance,  but  shall  not  be  excused  in  the  other,  when 
in  that  also  she  could  no  more  sue  than  in  the  other.  There 
is  no  ground  in  reason  for  a  difference.  It  follows  that  Wilson 
was  not  protected  by  the  statute  of  limitations,  either  as  to  the 
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[187]     *  lands  in  dispute,  holden  under  the  grant  of  1789  or  of  that 
holden  under  the  grapt  of  1795. 
Decree  that  Wilson's  bill  be  dismissed  with  costs. 

See,  88  to  color  of  title^  King's  Digest,  8S48,  8357  tt  seq.  It  will  be  seen  thai 
the  act  of  1819,  cb.  28,  changes  the  rule  as  stated  in  this  case.  Aa  to  limitaiunk 
as  to  trusts,  CoUson  y.  BlarUon^  8  Hay.  152,  and  note  syb  Jin,  See  King'f 
Digest,  7887,  8482,  11,786, 


Chabijss  Gkaham  and  Georgb  Cugk  v.  Ira  Green. 

[Jurisdiction  of  Justices  of  the  Peace. J 

Per  Curiam.  John  Adams,  a  justice  of  the  peace  for  Washing- 
ton County,  on  the  24th  of  April,  1813,  gave  judgment  in  fa^or 
of  B.  King  for  951  and  costs,  against  Ira  Green,  Charles  Graham, 
and  George  Click,  in  a  note  of  hand  executed  bj  them.  Graham 
and  Click  paid  the  amount  of  the  judgment.  On  the  27th  of 
August,  1816,  the  same  justice  gave  judgment  against  Ira  Green, 
on  motion  of  Graham  and  Click,  stating  them  to  be  sureties  of 
Green  in  the  former  suit,  for  $53.40.  Green,  by  certiorari^  re- 
moved the  cause  to  the  County  Court,  stating  in  the  petition  that 
Graham  was  the  principal  in  the  note,  and  he,  Green,  only  a  security^ 
There  was  a  verdict  and  judgment  for  the  defendant.  Graham  and 
Click  appealed  to  the  Circuit  Court.  The  judge  in  that  court  de- 
cided that  when  two  or  more  persons  are  securities  and  have  been 
compelled  by  law  to  pay  the  money,  in  equal  or  different  propor- 
tions, they  cannot  support  a  joint  action  against  the  principal,  but 
each  must  sue  separately  for  the  sum  by  him  paid ;  and  that  in  this 
case  the  plaintifis  could  not  support  their  action  it  being  joint.  The 
plaintiff  suffered  a  nonsuit,  and  aflerwards  moved  to  have  the  non- 
suit set  aside,  which  was  refused.  And  thereupon  this  writ  of  error 
was  prayed  and  granted. 

It  is  now  insisted  upon  in  the  argument,  that  a  writ  of  error  will 
not  lie  after  a  voluntary  nonsuit.  If  the  nonsuit  is  occasioned 
by  the  opinion  of  the  court,  and  if  the  party  against  whom 
[188]  that  opinion  is  given  believes  *  it  to  be  erroneous,  and  prays 
to  have  the  nonsuit  set  aside,  and  it  is  refused,  a  writ  of 
error  will  lie,  as  there  is  no  reason  why  it  should  not,  more  than  in 
similar  cases  where  a  new  trialis  reiused  after  verdict ;  and  in  the 
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latter  case,  as  our  courts  have  often  decided,  the  party  refused  may 
hare  his  writ  of  error. 

A  second  inquiry  is,  can  two  sureties  join  in  a  motion  to  recover 
judgment  against  their  principal  for  money  wiiich  they  have  been 
compelled  to  pay  for  him  ?  It  is  certain  that,  by  the  rules  of  the 
common  law,  they  cannot  join  in  an  action.  Whether  the  expre»- 
sions  used  in  our  acts  of  Assembly  will  authorize  them  to  recoTer 
jointly  by  motion  need  not  now  be  decided ;  for  upon  the  third 
point  of  this  case  we  are  of  opinion,  against  the  sureties,  that  the 
sum  for  which  the  judgment  was  given  is  not  within  the  jurisdic- 
tion of  a  justice  of  the  peace.  In  the  act  of  1801,  ch.  15,  §  1^ 
sureties  can  have  judgment  by  motion  against  their  principal  before 
any  jurisdiction  where  judgment  may  have  been  entered  against 
such  sureties.  At  this  time  the  jurisdiction  of  justices  of  the  peace 
did  not  exceed  $50.  If  the  first  judgment  was  under  the  sum  the 
second  must  necessarily  be  so.  But  in  a  subsequent  act  the  phra- 
seology is  varied.  It  is  there  said  that  the  judgment  on  motion 
may  be  had  before  any  jurisdiction  having  cognizance  thereof.  At 
that  time  justices  had  a  limited  jurisdiction,  of  sums  between  $50 
and  $100,  that  is  to  say  on  bonds^  notes,  or  agreements  signed  by  thcf 
party.  In  this  case,  the  first  judgment  against  the  principal  and 
sureties  was  on  a  note  signed  by  them.  The  justice  had  cognizance 
of  the  cause,  and  judgment,  although  it  exceeded  $50,  was  proper ; 
but  the  claim  of  the  sureties  against  their  principal,  after  payment 
of  the  money  by  them,  was  founded  only  on  an  implied  assump- 
sit for  money  paid  to  his  use,  and  this  implied  assumpsit 
*  was  not  an  agreement  signed  by  the  parties,  and  therefore  [189] 
not  within  the  jurisdiction  of  the  justice. 

The  judgment  on  this  latter  ground  must  be  affirmed. 

See  King's  Digest,  76S4. 


Smith  v.  Koontz  and  Others. 

[JVc  JExeat.'] 

This  bill  having  been  heretofore  filed  and  answered,  and  the  an- 
swer having  been  replied  to,  an  affidavit  was  now  made  for  the 
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purpose  of  obtaining  process  to  obviate  the  mischief  which  the  plain- 
tiff apprehended.  The  affidavit  stated  the  belief  of  the  plaintiff's 
counsel,  founded  upon  the  character  of  the  defendant  and  those  as- 
sociated with  him,  and  upon  information  which  the  defendant  had 
received,  that  there  was  danger  of  the  removal  of  the  negro  slaves 
who  were  the  subject  of  the  controversy.  Two  of  the  judges  against 
a  third  (Judge  Haywood)  thought  there  was  a  sufficient  matter 
in  the  affidavit  to  induce  the  court  to  award  process  for  the  de- 
sired purpose ;  and  then  all  of  them  agreed  upon  the  process  to 
be  issued,  namely,  a  ne  ezeat^  directing  an  arrest  of  the  defendant 
and  detention  until  he  give  bond  with  sureties  in  double  the  amount 
of  the  value  of  the  negroes  sworn  to,  with  condition  not  to  remove 
either  himself  or  said  negroes  from  this  State,  so  as  to  defeat  the 
decree  which  may  be  given  in  this  cause. 

See  King's  Digest,  9542-45. 


Young  and  Forget  v.  Henderson. 
[^BiU  of  Review,  —  iVocftce.] 

A  BILL  of  review  was  now  presented  in  this  cause,  which  was  de- 
cided at  the  last  term,  and  a  decree  then  made.  It  con- 
[190]  tained  a  charge  of  errors  o^  the  court  in  *  matters  of  law, 
in  not  directing  the  articles  to  be  returned  to  Forgey, 
which  had  been  executed  between  him  and  Henderson,  and  which 
he  had  assigned  to  Young. 

Per  Curiam.  Henderson,  Young,  and  Forgey,  all  being  par- 
ties to  the  decree,  are  bound  by  it,  so  that  Forgey  can  never 
sue  Henderson  upon  these  articles.  And  he,  Forgey,  could  not 
be  benefited  by  the  possession  of  them.  Another  assignment 
of  error  was  that  a  greater  sum  had  been  allowed  in  calculating 
costs  than  ought  to  have  been,  and  the  court  said  such  errors 
might  be  corrected  by  a  new  calculation  by  the  direction  of  the 
court  without  a  bill  of  review.  Also  the  bill  of  review  stated  that  the 
court  had  erred  in  drawing  conclusions  from  the  evidence  given  in  the 
cause.  And  the  court  said  that  ought  to  have  been  rectified  when 
the  decree  was  read  to  the  court  in  presence  of  the  opposite  counsel 
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for  correction,  before  it  was  received  as  a  decree  to  be  entered  ;  and 
also  again  bj  rehearing  if  the  mistake  was  not  discovered  till  after 
the  decree  was  received  and  entered.  Another  statement  was,  that 
new  proof  has  been  discovered  since  the  trial  which  shows  that 
the  plaster  which  was  so  injurious  to  the  negro,  who  was  the  sub- 
ject of  the  suit,  was  not  put  on  by  Forgey ;  and  to  this  the  court  an- 
swered, that  the  decree  did  not  proceed  at  all  upon  that  fact,  but  upon 
the  neglect  of  Forgey  to  administer  medical  aid  when  needful.  It  was 
ftirther  stated  in  this  bill,  that  proof  hath  been  discovered  since  the 
trial  that  the  negro  was  well  after  he  went  to  Young ;  and  the  court 
answered  to  this,  that  new  evidence  as  to  the  fact  which  was  in  issue 
before,  is  receivable,  but  the  matter  now  stated  if  proved,  would  not 
overturn  the  testimony  the  decree  was  founded  on ;  also  negligence 
was  the  cause  of  not  discovering  this  testimony  in  time,  for  the  de- 
ponents, at  least  the  most  material  of  them,  reside  in  the  neighbor- 
hood of  Forgey,  and  one  of  them  is  his  brother.  Forgey  can  file 
his  bill  so  far  as  it  respects  errors  in  law,  notwithstand- 
ing *  any  opinion  of  the  court  therein  at  this  time.  But  [191] 
as  to  the  matters  of  fact  he  cannot  file  it  without  consent 
of  the  court,  and  that  assent  in  this  instance  is  withheld. 

See  King's  Digest,  9882,  9888,  9886, 9890. 


Waller's  Lessee  v.  Jenkin  Whitesides  and  Others. 

[^Sale  under  Irregular  ExecuU(m,'\ 

Upon  the  bill  of  exceptions  and  on  the  assignment  of  errors  this 
point  is  made  :  There  was  a  fi.  fa.  returnable  to  a  former  court, 
and  return  stopped  by  injunction  ;  and,  after  the  injunction  dis- 
solved, it  was  indorsed  thus :  Aliased  to  the  ensuing  term.  The 
entries  upon  the  docket  stated  a  first  execution,  and  then  a  second, 
which  was  lost  or  mislaid.  But  on  the  trial,  the  above  execution 
was  produced,  and  the  clerk  swore  that  was  the  fi.  fa.  on  which 
the  lands  were  sold. 

Per  Curiam.  This  execution  issued  in  the  year  1798,  when 
such  was  the  practice  in  this  part  of  the  country.     We  must  allow 
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of  it,  or  overtnm  all  the  sales  made  daring  the  time  of  such  irregu- 
lar practice.  How  often  at  that  period  did  the  Supreme  Courts 
sanction  the  reissuing  of  executions  in  this  form,  compelling  sheriiFs 
to  act  upon  them,  and  inflicting  penalties  on  them  for  not  returning 
such  executions  or  the  money  collected  upon  them,  and  doing  other 
acts  of  various  sorts  which  recognized  such  writs  as  legal  ones.  The 
word  aliased  is  a  reference  to  the  words  contained  in  the  body  of 
the  fi.  fa.^  and  adopts  them ;  and  the  future  term  to  which  it  is 
aliased  is  that  before  which  the  authority  contained  in  it  must  be 
executed  by  seizure.  Here  is  a  good  authority  to  the  sheriff,  and 
his  sale  is  valid.  Affirm  the  judgment  of  the  Circuit  (hurt. 

See  Russell  v.  Stinson^  3  Hay.  1,  and  note  sub  Jin. 


Cock  v.  Cummins, 


[  Coroner  as  Sheriff,  —  Motion  against  Sheriff,  —  Money  eoQected  on  Exe- 

eution,'} 

Whttb  and  Roane,  Judges,  decided  against  the  opinion 
[192]  of  Haywood,  Judge,  that  an  order  upon  a  sheriff  to  *  show 
cause  why  an  attachment  should  not  issue  against  him  for 
not  returning  into  the  office  moneys  collected  by  fi.  fa.^  cannot  be 
served  on  the  sheriff  by  the  coroner,  there  being  no  act  of  Assem- 
bly authorizing  such  service,  either  by  the  sheriff  on  others,  or  by 
the  coroner  acting  in  his  place.  The  act  of  1777,  ch.  8,  extends 
only  to  the  service  of  writs,  process,  and  precepts.  The  act  of  1803, 
ch.  18,  is  limited  to  the  execution  of  judgments,  sentences,  and 
orders,  which  latter  phrase  signifies  final  orders  of  the  like  nature 
with  judgments  and  sentences.  And  the  fee  bills  do  not  provide, 
for  the  sheriff  or  coroner,  a  compensation  for  the  service  of  interloc- 
utory  orders,  or  such  as  give  notice  of  something  intended  to  be 
done  at  a  future  time.  Such  services  should  be  proved  by  afiidavit 
of  him  that  makes  them.  And  there  being  in  this  case  only  the 
return  of  service  by  the  coroner,  the  attachment  was  refused.  Now 
can  he,  as  this  case  is  circumstanced,  be  proceeded  against  by  judg- 
ment upon  motion  ?  For  the  offense  of  the  sheriff  is  for  not  return- 
ing the  money  into  the  office.     The  act  of  1777,  ch.  8,  §  5,  pro- 
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vides  for  the  returning  of  process,  and  for  a  felse  retnm,  and  for  not 
returning  the  money  ;  the  two  former,  by  the  infliction  of  penalties, 
the  latter,  by  judgment  on  motion  for  the  moneys  detained.  But 
such  motion  must  be  founded  on  10  days'  previous  notice :  and,  in 
the  present  instance,  such  notice  has  not  been  given.  The  act  of 
1803,  ch.  18,  provides  for  the  non-return  of  the  writ  of  execution. 
And  the  judgment  for  this  cause  tnay  be  given  on  motion  for  the  sum 
mentioned  in  the  writ,  which  is  a  different  provision  from  the  penalty 
directed  by  the  act  of  1777,  and  is  consistent  with  it.  The  act  of 
1803  also  provides  for  the  non-return  of  the  money  after  it  shall 
have  been  collected,  and  appears  to  be  so  on  the  return  indorsed  on 
the  j{.  /a.,  and  shall  not  be  paid  to  the  party  entitled  to  receive  it 
upon  application  to  the  sheriff;  the  meaning  of  which  is, 
upon  application  whilst  the  *  money  is  yet  in  his  hands,  [193] 
before  it  is  returned  to  court.  Such  application  ought  to  be 
made  by  one  who  can  give  a  valid  receipt  for  it  at  thd  time  of  re- 
ception, not  an  application  by  letter ;  and  here  such  application 
has  not  been  made.  The  act  of  1808  does  not  extend  to  the  case 
of  not  paying  the  money  into  the  office  ;  that  is  left  under  the  reg- 
ulation of  the  former  act  of  1777,  which  requires  notice  of  the  mo- 
tion, though  it  is  not  required,  nor  is  it  necessary,  under  the  act  of 
1803,  precedent  to  the  judgments  which  may  be  given  under  that 
act.  Taking  all  these  acts  together,  the  true  construction  of  them 
amounts  to  this :  that  the  sheriff  ought,  if  applied  to  before  he  has 
returned  the  moneys,  to  pay  them  to  the  person  entitled  to  receive 
them ;  but  if  not  applied  to,  should  return  them  into  the  office, 
together  with  the  writ  of  execution*  The  difficulty  of  transmitting 
moneys  to  a  distant  office  are  not  as  formidable  as  hath  been  ar- 
gued ;  for  the  same  hand  that  may  be  trusted  with  the  writ  may 
also  be  trusted  with  the  moneys.  And  furthermore,  they  are  not 
the  subject  of  consideration  for  a  court  which  is  to  pronounce  but 
not  to  make  the  law ;  and  both  the  common  law,  as  evidenced  by 
the  form  of  the  ^.  /a.  and  the  act  of  1777,  establish  the  position  that 
the  money  is  to  be  returned  into  court.  An  exception  is  made  by 
custom  and  the  act  of  1808,  which  is,  unless  it  be  paid  to  the  person 
entitled  to  receive  it  The  court  were  unanimous  respecting  the 
oonstruction  of  the  acts  relative  to  judgments  on  motion. 

See  Nelson  v.  WUUanu,  4  Hay.  161,  and  note  mb  Jin,   King's  Digest,  8662-68, 
10,926. 
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Dudley  v.  Balch  and  Balch. 

[^Poor  Persant,  —  Costs.'] 

Per  Curiam.  The  plaintiff  had  relief  by  a  decree  of  this  court 
at  the  present  term,  and  was  proved  to  be  a  pauper.  The  decree 
secured  to  him  a  small  tract  of  land  of  about  10  acres,  of 
[194]  little  value.  Y.  Balch,  the  principal  defendant,  *  resides 
beyond  the  limits  of  this  State.  The  court  is  applied  to  for 
the  decree  to  be  modeled  so  as  to  make  the  defendant  ultimately 
liable  for  the  costs,  but  the  plaintiff  to  be  liable  in  the  first  instance. 
The  court  were  informed  from  the  bar  that  the  former  jud^s  of 
this  court  had  decided  that  poor  persons  might  still  sue  on  forma 
pauperis^  notwithstanding  the  act  of  1787,  ch.  — ,  which  only  ex- 
tended to  suits  instituted  by  application  to  the  clerk,  but  not  to 
ihose  instituted  by  previous  application  to  the  court  on  behalf  of 
poor  persons  not  able  to  give  security  for  costs.  The  present  court 
now  express  much  pleasure  on  hearing  of  that  decision.  It  rescued 
the  jurisprudence  of  the  country  from  the  imputation  of  severity 
and  inattention  to  the  circumstances  of  that  portion  of  the  commu- 
nity who  most  needed  the  interposition  of  courts  of  justice.  And 
it  is  a  construction  which,  upon  reflection  since  we  have  heard  of 
this  decision,  we  think  may  fairly  be  made.  Taking  the  law  to  be 
so,  we  shall  consider  of  its  application  to  the  case  now  before  us. 
In  actions  at  law,  a  pauper  must  be  admitted  to  sue  in  forma  paun 
peria  before  the  commencement  of  the  action,  and  cannot  allege 
pauperism  afterwards.  He  is  to  be  dispaupered  if  he  pay  any  fee 
to  counsel,  or  sell  any  part  of  the  expected  recovery.  But  causes 
in  equity  are  on  a  different  footing ;  the  costs  are  discretionary,  and 
not  governed  by  inflexible  rules,  as  at  law.  The  court  may,  at  the 
termination  of  the  suit,  inquire  into  the  circumstances  of  the  plain- 
tiff, and,  because  of  his  poverty,  may  consider  him  in  their  direc- 
tions in  the  article  of  costs ;  and  in  such  case  are  not  bound  to 
follow  the  modem  precedents,  making  the  plaintiff  first  liable  where 
the  defendant,  who  otherwise  would  be  primarily  liable  resides  out 
of  the  State.  We  will  depart  from  that  rule  on  the  present  occa- 
sion, making  an  exception  to  it  in  favor  of  a  poor  man,  whose  re- 
covery wonld  be  engulfed  by  it  and  sacrificed,  whilst  at  ,the  same 
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time  *  his  possibility  of  reimbursement  from  the  defend-  [195] 
ant  might  never  be  realized.  The  officers  of  the  court, 
and  others  entitled  to  the  costs,  may  as  well  look  to  this  remote  de- 
fendant as  the  poor  plaintifip,  who  had  just  cause  for  appljring  to  the 
law,  and  who  has  fewer  means,  both  in  point  of  information  and 
pecuniary  qualifications,  enabling  him  to  do  so  effectually.  We  will 
not  even  make  him  pay  costs  for  making  John  Balch  a  party,  though 
he  turned  out  not  to  be  a  purchaser  of  the  lands  at  all,  as  by  the  bill 
he  was  supposed  to  be,  from  Y.  Balch.  The  suit  became  necessary 
by  the  misconduct  of  Y.  Balch ;  and  the  plaintiff  was  bound  to 
make  parties  all  such  persons  as  were  reasonably  suspected  of  being 
voluntary  purchasers.  The  mistake  does  not  appear  to  be  willful, 
and  is  incidental  to  the  principal  suit.  Judge  Koane  dissented 
to  the  payment  by  Y.  Balch  of  the  x^osts  caused  by  this  mistake. 
The  decree  was  that  Y.  Balch  should  pay  all  costs. 

See  King's  Digest,  9940;  Code,  3192-95. 


Newport  v.  The  Lessee  of  H.  Rowen. 

[  Certiorari. — Diminution  of  RecordJ] 

Per  Curiam.  The  plaintiff  in  the  Circuit  Court,  on  this  action 
of  ejectment,  induced  the  court  by  affidavit  to  change  the  venue. 
When  in  the  court  the  cause  was  directed  to  be  moved  to,  the 
defendant  below  moved  to  change  it,  as  the  record  says,  upon  affi- 
davit, which  the  court  refused.  The  assignment  of  errors  stated 
that  the  venue  ought  to  have  been  changed  upon  this  affidavit,  and 
that  the  affidavit  was  filed.  The  defendant  does  not  appear,  and 
the  cause  is  so  circumstanced  by  the  rules  of  the  court  as  to  be 
opened  for  affirmance.  Then  we  must  look  into  the  record,  and  see 
whether  it  can  legally  be  affirmed.  We  cannot  say  whether 
the  venue  ought  to  have  been  changed  or  not,  until  *  afler  [196] 
inspection  of  the  affidavit  which  the  assignment  of  errors 
refers  to.  Here  arise  several  questions  :  Can  the  venue  be  changed 
a  second  time,  at  the  instance  of  a  party,  afler  a  x;hange  of  venue 
by  his  adversary  ?  Can  this  court,  without  a  suggestion  of  diminu- 
tion, send  for  a  part  of  the  record  by  certiorari  f  The  acts  of  1809, 
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ch.  • — ,  and  of  1815^  ch,  — ^  do  not  give  the  privilege  of  a  second 
removal  in  express  words,  but  the  spirit  of  the  act  of  1815  does. 
So  is  the  practice  in  West  Tennessee.  Oanses  there  have  been 
removed  to  other  counties  .because  of  prejudices  conceived  and 
springing  up  after  one  or  two  trials,  the  consequent  publicity  of  the 
controversy,  and  the  excitements  thereby  occasioned.  A  cause 
may  be  removed  to  another  county  in  th6  absence  of  one  of  the 
parties;  who,  if  he  were  present,  could  show  good  reason  for  not 
trying  it  in  the  county  to  which  it  is  removed.  Why  does  the  law 
of  1815  provide  for  a  change  of  venue  at  any  time  before  trial  and 
verdict  ?  It  is  because  of  intervening  prejudices,  between  the  first 
trial  term  and  the  verdict.  May  not  the  same  prejudices  spring  up 
in  the  county  the  venue  is  changed  to,  as  well  as  in  that  the  writ 
or  other  process  is  returned  to  ?  Why  not  then  change  the  venue 
in  the  latter  case,  as  well  as  in  the  former  ?  And  as  to  the  other 
question,  if  the  court  perceive  by  references  on  the  record,  that  a 
part  of  the  proceedings  is  not  sent  up,  and  it  be  such  a  part  as  will 
determine  the  opinion  of  the  court  either  on  one  side  or  the  other, 
the  decision  ought  not  to  be  made  without  it.  But  the  court 
should  send  a  certiorari  for  that  part  of  the  record  ad  infarmandum 
canacientiam  curicB.  But  on  the  next  morning  after  the  court  had 
formed  this  opinion  and  was  ready  to  deliver  it,  and  called  to  the 
counsel,  no  one  appeared  on  either  side,  and  by  the  rules  of  this 
court  the  writ  of  error  was  non-prossed. 

See  King's  Digest,  1867,  1868, 11,285. 


[197]  *  Slatton  v,  Jonsok. 

[Judicial  Attachment  —  Amendment  —  Non  est  inventus  —  Prctcttee.^ 

A  capias  issued  in  this  action,  and  on  the  docket,  at  the  return 
term  of  the  capias^  an  entiy  was  made  directing  that  an  alicu 
issue.  The  alicts  did  not  in  fact  issue,  and  at  the  next  term  a  judi- 
cial attachment  issued* 

Per  Curiam.  The  first  thing  to  be  considered  is^  in  what  cases 
a  judicial  attachment  can  issue,  in  the  County  Court.     The  juris* 
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diction  of  the  County  Court  is  over  actions  within  the  county.  1794, 
ch.  — ,  §  — .  The  County  Court,  then,  cannot  issue  a  writ  to  another 
county.  If  the  sheriif  return  nan  est  inventtu^  and  that  the  defend- 
ant resides  in  another  county,  the  County  Court  cannot  issue  an 
ali(M  to  that  county  by  the  act  of  1777 ;  for  by  that  means  the 
jurisdiction  would  extend  into  every  county.  If  two  defendants  be 
included  in  a  County  Court  writ,  and  one  be  taken,  and  the  other 
be  in  another  county,  the  County  Court  could  not  issue  an  alia^ 
into  the  county  of  his  residence,  until  it  was  provided  for  by  the 
act  of  1789,  ch.  — ,  §  — .  If  the  defendant  reside  in  one  county,  the 
plaintiff  cannot  have  an  original  attachment  in  another,  to  bring 
him  into  the  latter  ;  for  then  by  the  means  of  the  original  attach- 
ment, the  jurisdiction  would  be  extended  into  every  county,  and  he 
cannot  do  so  by  judicial  attachment  any  more  than  by  an  original 
one.  That  cannot  be  done  circuitously  which  cannot  be  done 
directly.  By  alioi  the  defendant  cannot  be  brought  from  another 
county,  neither  shall  he  by  judicial  attachment.  It  cannot  issue 
but  to  the  county  of  the  defendant's  residence.  The  sheriff  cannot 
return  nan  est  inventus  till  he  has  been  at  his  place  of  abode.  An 
alias  directed  to  a  wrong  county  may  be  abated  by  plea,  so  may  a 
judicial  attachment  issued  improperly;  the  return  of  non  est  inr 
ventus  being  not  conclusive  as  to  the  place  of  residence,  the  latter 
may  be  averred  and  made  to  appear  on  the  record  as  it 
ought  to  have  appeared  in  *  the  return.  It  will  not  be  [198] 
contended  that  upon  a  capias  to  one  county,  the  judicial 
attachment  can  go  to  another.  Next,  as  to  the  jurisdiction  of  the 
Superior  Courts,  whilst  they  existed  the  defendant  might  be  brought 
to  the  district  of  the  plaintiff.  Therefore  it  is  that  by  the  act  of 
1777,  an  alias  may  issue  to  any  county,  where  it  appears  by  the 
return  of  the  sheriff  that  he  is  the  resident  of  that  county.  But 
so  soon  as  the  Superior  Courts  were  abolished,  and  the  Circuit 
Courts  substituted  in  place  of  them,  and  their  jurisdiction  confined 
to  the  person  of  the  defendant,  he  also  could  not  be  sued  out  of  his 
county  to  the  Circuit  Court  of  another  county  any  more  than  in 
the  case  of  County  Court  jurisdictions.  If  taken  in  the  county 
where  the  capias  issues,  he  must  appear  there  ;  if  not  found  in  that 
county  he  cannot  be  compelled  to  appear  there  either  by  alias  to 
the  county  of  his  residence,  or  by  judicial  attachment  in  the 
county  where  the  capias  was  returned. 
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Must  the  alias  or  judicial  attachment  also  be  founded  upon  a 
return  of  nan  est  inventus  made  to  that  term  from  which  it  issues, 
or  may  it  issue  in  a  subsequent  term,  upon  such  return  made  to  a 
former  one  ?  If  it  can,  then  it  may  issue  after  the  intervention  of 
fifty  terms,  and  the  action  be  still  deemed  to  have  commenced  on 
the  day  when  the  first  writ  issued.  The  intervening  time  must 
then  be  deducted  from  the  computation  under  the  act  of  limitations, 
and  be  esteemed  as  nothing.  The  benefit  of  the  act  will  be  defeated 
by  dormant  process  lying  for  many  years  in  the  clerk's  oflice.  A 
defendant  could  not  voluntarily  appear  at  any  intervening  term  and 
plead,  for  the  process  being  not  then  returnable,  the  plaintiff  would 
not  be  there  to  meet  him.  And  yet  it  is  a  rule  that  the  defendant 
may  voluntarily  appear  at  the  return  of  an  alias  or  pluries  and  con- 
test with  the  plaintiff.     That  rule  must  be  laid  aside  if  a  chasm  in 

process  were  allowable,  and  the  defendant  must  wait  till 
[199]     called  for  by  the  plaintiff  *  at  any  indefinite   time.     He 

must  submit  to  lose  his  evidence  and  witnesses  in  the  mean 
time,  and  the  benefit  of  the  acts  of  limitation  also.  He  must  also 
lose  the  benefit  of  those  presumptions  which  the  law  would  other- 
wise raise  in  his  favor  from  the  quiescence  of  his  adversary.  These 
evils  are  not  to  be  endured.  And  for  these  and  similar  reasons  the 
law  requires  that  every  subsequent  process  shall  be  dated  on  the 
day  of  return  of  the  preceding  process.  8  Bl.  Com.  282.  Will 
the  award  of  an  alias  on  the  record  answer  the  same  purpose  as  an 
alias  actually  issued  ?  If  it  will,  then  awards  may  be  entered  by 
the  plaintiff  ad  infinitum^  without  taking  out  the  process,  and  the 
same  evils  ensue  as  would  if  he  could  take  it  out  after  several  in- 
tervening terms  without  a  regular  continuation.  If  the  court  could, 
under  the  statutes  of  amendment,  order  an  alias  to  be  now  filed? 
as  is  sometimes  done,  with  respect  to  continuances  and  process  be- 
tween the  original  writ  and  capias  in  the  English  courts,  still  the 
indispensable  return  of  non  est  inventus  would  be  wanted.  This 
procedure  would  be  still  more  difficult  when  a  plea  in  abatement 
put  in  at  the  proper  time  directly  pointed  out  the  defect  of  non  est 
inventus  as  the  ground  of  the  objection  made  by  the  defendant. 
Can  this  omission  bS  remedied  by  amendment  under  the  act  of 
1809,  ch.  49,  §  — ,  or  the  act  of  4  Anne,  ch.  16  ?  We  conceive  it 
cannot,  for  the  court  in  making  amendments  cannot  insert  an  un- 
truth, and  say  that  a  return  was  made  by  the  sheriff  which  never 
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was  made  bj  him  ;  and  by  such  means  laj  a  foundation  for  con- 
vening before  them  a  defendant  who  could  not  have  been  pro- 
ceeded against  but  for  such  false  insertion. 

We  conceive,  according  to  the  case  cited  from  Tennessee  Re- 
ports, that  this  court,  afler  final  judgment  in  the  court  below,  may 
look  back  to  errors  in  overruling  pleas  in  abatement;  otherwise  pro- 
cess may  issue  from  the  County  Court  to  any  county,  and 
the  plea  in  *  abatement  be  overruled,  and  the  defendant  be  [200] 
forced  to  plead  in  chief  in  all  cases,  and  be  deprived  of  all 
remedy  in  any  court,  for  the  illegal  judgment  upon  the  plea  in 
abatement ;  and  thus  the  limited  jurisdiction  of  a  court  become 
unlimited  through  its  own  errors. 

Judgment  of  the  Circuit  Court  reversed, 

jyim  est  inventus  implies  that  the  residence  of  the  defendant  is  in  the 

county,  and  that  the  sheriff  has  been  at  his  place  of  abode,  and  if 

these  are  not  facts,  the  return  is  a  false  one,  and  subjects  the  sherifi^ 

to  an  action  for  a  false  return.     He  should  return  the  truth  of  the 

case,  either  that  the  defendant  is  not  an  inhabitant  of  that  county, 

or  that  he  resides  in  another,  specifying  it. 

See,  as  to  the  implication  of  non  est  inventus^  Welch  ▼.  Robinsony  10  Hum. 
264.     bee  King's  Digest,  551,  812,  815,  10,170,  10,171. 


Stuakt  V.  Nelson. 

[/Safo  of  Land.  —  Covenant  against  Better  TitU.  —  Eviction,'] 

Per  Curiam.  Kelson  sold  lands  to  Stuart,  and  covenanted  to 
refund  in  case  the  vendee,  Stuart,  '^  should  he  hdd  out  hy  an  elder 
right  orclaim^  or  any  just  cause  whatsoever.^^  He  alleges  for  breach, 
*^  th(U  he,  the  vendor,  had  no  right  or  tide,  and  that  he,  the  vendee,  was 
kept  out  hy  legal  authority  and  just  claim.^^  The  covenant  states 
^^  that  the  disposition  of  said  land  is  suiject  to  the  claim  of  a  life  es- 
tate  in  WiUiam  Ray,  against  which  the  said  Stuart  is  to  provide.^^ 
Is  it  sufiicient  to  state  that  the  vendor  had  no  right  or  title  ?  Surely 
not ;  for  suppose  the  vendor  afterwards  got  a  title  by  purchase  and 
conveyance,  or  by  devise  or  inheritance ;  or  suppose  he  pay  the 
owner  and  bind  him  by  covenant  never  to  sue ;  or  suppose  a  title 
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by  the  act  of  limitation  by  a  lapse  of  time,  partly  after 
[201]  the  GQvenant  with  Staart  and  *  partly  before ;  or  suppose 
a  bar  of  the  opposite  claim,  or  the  extinguishment  thereof 
by  discontinuance,  or  the  falling  of  an  estoppel  or  warranty  upon 
the  owner,  or  an  extinguishment  of  the  title  by  other  legal  means, 
and  that  no  action  or  claim  shall  erer  be  brought  or  Biade  use  of 
against  Stuart,  to  keep  the  possession  from  him,  and  that  no  eyio 
tion  shall  ever  take  place ;  shall  he,  notwithstanding,  maintain  his 
action  ?  Eviction  is  the  gist  of  his  action ;  he  cannot  keep  posses- 
sion and  yet  sue  the  vendor,  as  he  certainly  may  do  if  it  is  suffi- 
cient to  state,  as  here,  that  the  vendor  had  no  title*  Is  it  sufficient 
to  %ay^  kept  out  hy  legal  authority  and  just  cUdm  f  The  eviction  or 
keeping  out  must  be  alleged  to  have  been  by  dder  and  better  title, 
or  by  a  title  which  existed  at  or  anterior  to  the  covenant,  to  exdnde 
the  idea  of  a  title  derived  under  the  plaintiff  since  the  covenant.  2 
Saund,  180 ;  4  T,  617  ;  6  T.  281,  283 ;  2  B.  &  P.  14.  Here  is 
nothing  to  exclude  that  idea,  nor  the  idea  of  having  been  held  out 
by  the  life  estate,  for  which  the  vendor  was  not  answerable.  The 
holding  out  should  have  been  stated  to  be  by  elder  and  better  title, 
and  that  it  was  not  by  the  outstanding  life  estate.  It  is  now  wholly 
uncertain  by  what  title  he  was  kept  out ;  it  must  be  ascertained  by 
repleading. 

As  to  the  objection  that  the  covenant  is  not  stated  to  be  a  writing, 
sealed  with  the  seal  of  the  defendant,  we  do  not  perceive  why  the 
word  covenant  does  not  as  much  imply  a  writing  sealed  as  the 
words  deed  or  indenture  do ;  and,  moreover,  the  plea  of  payment 
which  the  defendant  pleaded  to  this  action,  speaks  of  it  as  a  cove- 
nant, and  admits  it  to  be  so. 

Reverse  the  judgment  and  remand  it  to  the  Circuit  Court,  with 
directions  to  replead  so  as  to  bring  in  issue  the  material  facts  in  the 
case. 

See,  as  to  eviction^  Stipe  v.  SUpef  2  Head,  169;  Miller  v.  Bentley,  5  Sneed, 
671;  Allison  v.  Allison f  1  Yer.  16;  Meek  v.  Bearden,  5  Yer.  567;  Yound  ^i, 
Butler,  1  Head,  640 ;  Fred  v.  Campbell,  8  Hay.  76.  See  King's  Digest,  4061, 
4100,  4111-15. 
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*  FWBA  V.  ROGEES*  [202] 

[j4atfe9dmeni—  When  too  laU  forJ] 

The  court,  on  hearing  this  bill  and  answer,  and  the  evidence, 
made  an  interlocatory  decree,  and  ordered  the  bill  to  stand  over 
till  other  parties  could  be  added,  and  gave  leave  to  the  plaintiff  to 
emend  his  bill  by  annexing  an  affidavit  of  the  loss  of  a  deed  which 
in  the  original  bill  is  stated  to  be  in  the  hands  of  the  defendant. 
The  affidavit  was  so  drawn  as  to  confirm  the  facts  stated.  The  de- 
fendant's counsel  then  moved  for  leave  to  amend  the  answer,  and 
the  court  refiised  the  motion,  saying  an  answer  ought  not  to  be 
amended  so  as  to  draw  in  new  issues,  and  a  new  hearing  upon  them 
after  a  former  hearing,  when  the  witnesses  were  dismissed,  and 
when  new  depositions  might  become  necessary.  For  by  new 
amendments  of  the  answer  fi*om  time  to  time,  the  proceedings  might 
become  endless,  and  inextricably  perplexed.  The  party  ought  to  be 
required  to  bring  forward  his  defenses  at  once,  and  have  a  fair  ex- 
amination upon  them.  And  indeed  he  ought  not  to  be  permitted 
to  add  a  defense  really  omitted  by  mistake,  after  depositions  taken, 
and  preparation  made  for  the  hearing,  so  as  to  make  a  new  exami- 
nation and  preparation  necessary,  if  the  defense  can  be  brought 
forward  in  a  cross-bill  or  otherwise,  without  disturbing  the  arrange- 
ments made  in  the  original  cause ;  or  unless  it  be  to  correct  a 
mistake  in  the  answer,  so  as  to  prevent  a  criminal  prosecution.  Now 
here  the  defense  can  be  brought  forward,  without  interfering  with 
tKe  former  evidence.  It  may  be  inserted  in  the  answer  to  the 
amendment,  without  any  amendment  to  the  former  answer.  If  the 
same  matter  be  put  in  the  answer  to  the  amendment  which  has 
already  been  disposed  of  in  the  former  bill,  or  which  is  impertinent 
to  the  matters  alleged  in  the  bill,  the  plaintiff  may  except  to  snch 
matter,  and  have  it  stricken  out  by  order  of  the  court  before 

replying. 

See  KiDg'8  Digest,  9751. 
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[203]  *  Maybebby  V.  Jackson. 

[^Scde  of  Lands, -^  Parol  Testimony  as  to  Deficiency.  —  EstoppeL"] 

Maybebby  sold  lands  to  William  Blount,  he  to  Jackson,  warrant- 
ing them.  The  latter  called  on  Mayberry  for  satisfaction  for  some 
interferences  and  deficiencies,  and  received  $844,  and  released  his 
right  and  title  to  all  the  lands  then  paid  for.  And  afterwards  May- 
berry  sued  him  and  offered  to  prove  on  the  trial  that  part  of  those 
interferences  and  deficiencies  did  not  really  exist.  He  offered  parol 
testimony  to  establish  it. 

Peb  Cubiam.  The  judge  of  the  Circuit  Court  rejected  the  parol 
testimony.  When  land  is  warranted  and  there  is  a  deficiency,  it 
may  doubtless  be  established  by  parol  testimony.  But  if  the  parties 
come  together,  and  agree  upon  the  deficiency,  and  by  deed  testify 
the  payment  of  money  for  the  same,  and  the  release  of  the  deficient 
lands,  the  parties  concerned  in  that  settlement  are  estopped ;  other- 
wise men  could  never  settle  their  differences. 

Judgment  of  the  Circuit  Court  affirmed. 

See  King's  Digest,  4096, 6027. 


MuBBAY  V.  Ruble. 

« 
[  Verdicts."] 

The  judge  charged  the  jury  in  the  Circuit  Court  unobjectionably, 
and  now  all  the  evidence  on  both  sides  is  set  out  in  the  bill  of  ex- 
ceptions, and  the  assignment  of  errors  is,  that  upon  a  motion  for  a 
new  trial  which  was  made  to  him,  he  ought  to  have  granted  the 
same. 

Peb  Cubiam.     When  this  court  can  see  a  wrong  direction  in 

matter  of  law,  given  by  the  circuit  judge,  and  the  verdict  of 

[204]     the  jury  conformable  thereto,  *  it  can  proceed  with  some 

certainty  in  pronouncing  upon  the  question.     But  when  it 

depends,  not  upon  such  wrong  directions,  but  upon  a  supposed  mis- 
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take  in  the  jury  in  making  improper  inferences  from  the  evidence 
laid  before  them,  this  court  ought  to  act  with  great  caution.  Ail  the 
little  circumstances  and  appearances  which  deservedly  have  weight 
with  the  court  and  jury  below,  observing  the  countenance,  the  tone, 
the  manner,  the  working  of  the  passions,  and  the  straggle  to  suppress 
or  conceal  them,  cannot  be  put  upon  the  record ;  here  wB  cannot  see 
and  remark  them.  Unless,  then,  the  case  be  a  very  uncommon  in- 
stance of  rashness  in  the  jury,  it  is  better  to  leave  it  to  them  who 
are  the  proper  tribunal  for  the  decision  of  fiu^t,  to  make  up  such  an 
opinion  as  to  them  seems  most  correct.  Here  is  evidence  on  both 
sides ;  they  have  given  the  preponderancy  to  one  side.  We  should 
endanger  the  cause  of  justice,  perhaps,  should  we  interfere. 

Judigment  cf  the  Oireuit  Court  canned. 
See  Haynes  v.  Wright^  4  Hay.  63,  and  note  sub  Jin. 
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ARCHIBALD  ROANE,  ) 
ROBERT  WHYTE,        (  Judges. 
JOHN  HAYWOOD,      ) 

Anonymous. 

[  Oredits.'] 

The  plaintiff  at  law  obtained  judgment  on  several  notes.  The 
defendant  at  law  filed  his  bill  in  this  court,  stating  that  the  plaintiff 
at  law  had  loaned  moneys  to  him,  and  agreed  to  take  the  use  and 
ocaupation  of  a  plantation  that  belonged  to  the  borrower  for  the 
interest ;  but  that  the  use  and  occupation  was  of  more  value  than 

the  interest,  and  prayed  that  a  credit  might  be  allowed  him 
[205]     for  the  excess.     The  answer  *  admitted  this  statement  in 

substance.  And  the  court  decreed  that  he  should  be  al- 
lowed credit  for  the  excess ;  and  referred  it  to  the  master  to  take 
an  account  and  ascertain  the  amount  of  the  excess. 


James  R.  Rogers  v.  E.  Waller  and  Hugh  Beatty. 

[^Injunction    against  Judgmmi  at  Law.  —  Illegal  Contract,  —  Landlord 

and  Tenant."] 

Per  Curiam.  Not  to  notice  allegations,  either  in  the  bill  or 
answer,  except  such  as  are  supported  by  proof,  the  facts  seem  to 
be,  that  in  1804  the  present  defendants  put  Rogers  in  possession 
of  a  tract  of  land,  and  small  plantation  and  houses  upon  it,  for  one 
year,  in  consideration  of  a  rent  to  be  paid  by  him  for  it.  Differences 
arose  between  them ;  an  arbitration  was  agreed  upon,  which  not 
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taking  effect, Waller,  in  the  absence  of  Beattj,  framed  articles,  signed 
by  him  and  Rogers,  and  sealed  ;  Waller  promising  that  Beattj  by  a 
certain  day  should  sign  them  also,  or  that  the  same  should  be  con- 
sidered as  of  no  effect.  These  stipulated  that  Rogers  should  keep 
possession  for  three  years  and  blank  months,  to  be  filled  up  by 
reference  to  a  lease,  said  to  have  been  made  by  a  Cherokee  to  the 
defendants,  which  was  in  the  hands  of  a  third  person  then  at  a  dis- 
tance. A  sum  of  money  was  to  be  paid  by  Rogers  for  this  liberty. 
The  payments  were  to  be  made  by  installments.  The  articles 
were  never  signed  by  Beatty.  A  witness  proved  what  the  articles 
did  not  state,  that  Rogers  was  to  have,  beside  the  land  and  houses 
and  plantation,  all  the  articles  6f  personal  property  attached  to  the 
plantation  and  houses,  except  the  kitchen  furniture;  but  were 
omitted  out  of  the  articles,  because,  being  chattels,  the  law  it  was 
supposed  did  not  require  the  insertion  of  them.  The 
*  defendants  afterwards  caused  Rogers  to  be  arrested  by  [206] 
the  military,  as  being  upon  Indian  lands  against  the  laws  of 
the  United  States,  leaving  his  family  upon  the  lands.  And  that 
after  a  day  or  two,  being  released,  he  returned  to  the  land  again, 
and  continued  to  reside  on  it  with  his  family  until  after  the  time 
agreed  upon  in  the  articles.  After  the  extinction  of  the  Indian 
claim  by  treaty  in  the  year  1806,  or  1806,  he,  Rogers,  entered  the 
land  as  vacant,  and  obtained  a  grant  for  it.  That  it  was  claimed  by 
several  different  grantees  under  the  State  of  North  Carolina.  A 
horse  raised  upon  the  plantation,  in  the  year  1804,  Beatty  sued  for, 
as  belonging  to  himself,  and  not  to  him  and  Waller  jointly ;  and 
recovered  damages  for.  This  horse,  Rogers  insists,  was  part  of  the 
articles  attached  to  the  plantation,  and  a  part  of  the  consideration 
for  which  he  was  to  pay  the  sum  aforesaid.  It  is  argued,  that  a 
lease  made  to  the  defendants  by  a  Cherokee  Indian,  of  lands  within 
the  Indian  boundary,  was  void  by  the  laws  of  the  United  States. 
And  references  are  made  to  many  cases,  showing  that  bonds  pro- 
hibited by  statute  or  the  common  law  are  void :  such  as  bonds 
in  restraint  of  marriage ;  those  for  adulterous  cohabitation :  simo- 
niacal  bond :  these  are  all  void ;  and  so  are  bonds  and  leases  pro- 
hibited upon  grounds  of  public  policy,  and  for  the  prevention  of 
public  mischief.  It  is  equally  undeniable  that  contracts  infraudem 
Ugis,  and  to  the  detriment  of  public  rights,  and  in  defeasance  of 
them,  are  also  void.     But  does  it  follow,  that  making  a  contract 
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void  for  obviating  a  public  mischief,  does  by  inevitable  infercDce 
make  void  all  subordinate  and  derivative  contracts  ?  Such  a  con- 
sequence,  in  the  case  before  us,  would  directly  infringe  another  rule 
of  equal  importance  to  the  general  welfare :  a  rule  which  ought 
not  to  be  deemed  to  be  rescinded  but  by  a  plain  declaration  of  the 

Legislature  or  irresistible  inference.  It  is  this :  **  Good 
[207]    faith  in  aU  things  ought  to  be  preserved^^*  *  and  temptations 

removed  as  Ikr  as  possible  to  forsake  the  path  of  simple 
dealing.  With  this  view  is  framed  the  rule  between  the  land- 
lord and  tenant.  Taking  possession  under  his  landlord,  he  im- 
plicitly renounces  every  advantage,  which  oould  not  be  taken  were 
the  possession  not  delivered  to  him.  The  landlord  must  be  placed 
in  statu  qua.  He  must  not  be  put  to  sue  a  third  person,  his  ad- 
versary, for  the  possession,  nor  the  tenant  himself.  The  possession 
is  his  before  the  lease ;  it  is  so  by  the  tenant  after  the  lease ;  and 
he  must  not  be  deprived  of  it  by  the  treachery  of  the  tenant.  The 
reason  is,  because  it  is  not  honest ;  and  it  is  dishonest  because  it 
cannot  be  done  but  by  disappointing  the  reasonable  expectations 
of  the  landlord,  entertained  at  the  time  of  the  contract,  and  known 
by  the  tenant  to  be  so.  Had  this  good  faith  been  observed  in  the 
present  instance,  had  Rogers,  when  Beatty  refused  to  sign,  renounced 
the  contract  and  possession  together,  and  had  placed  the  defend- 
ants as  he  found  them,  they  probably  would  have  continued  it, 
without  interruption,  and  would  have  taken  the  profits  which  he 
received  &r  several  years.  Thus  by  his  misdoings,  the  defendants 
have  been  subjected  to  losses,  and  Rogers  has  reaped  benefits  he 
was  not  in  justice  entitled  to,  but  which  they  were ;  this,  too, 
through  imposition  upon  them,  and  by  the  adoption  of  measures 
directly  the  reverse  of  those  which  his  contract  either  expressed 
or  indubitably  implied.  From  the  source  we  are  contemplating  is 
derived  the  rule  of  pleading,  nil  hatuit  in  tenementis^  where  the 
tenant  has  not  enjoyed,  and  can  only  be  charged  upon  a  contract 
which  enabled  him  to  have  enjoyed  if  he  would ;  and  of  not  so 
pleading  where  he  has  actually  enjoyed.  It  is  unjust  to  have  the 
benefit  of  a  contract,  and  then  to  evade  the  payment  of  the  stipu- 
lated price.     6  Term,  4 ;  1  Wash.  87,  851.     The  case  in  5  Term 

is  exactly  the  same  in  principle  as  this ;  and  answers  the 
[208]     distinction  taken  at  the  bar  *  between  a  primary  contract 

proliibited  by  statute,  and  its  derivative  contract,  and  one 
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not  so  prohibited,  and  its  derivative.  Still,  says  the  decision,  the 
rule  of  not  impeaching  the  landlord's  title  by  the  tenant  shall, 
operate.  IF  the  landlord  be  entitled  to  recover  at  law,  it  cannot  be 
said  that  he  is  not  entitled  in  equity.  The  rule  in  both  courts  is 
the  same.  Here  we  might  stop,  for  this  is  ground  enough  to  de- 
cide the  case  upon. 

But  indeed  another  point  is  made,  and  it  is  well  enough  here  not 
to  overlook  it.  The  common  law  and  trial  by  jury^  in  case  of  dis- 
puted iacts,  is  the  birthright  of  the  people^  and  the  best  preservative 
of  their  constitutional  rights.  Every  deviation  from  its  rules,  though 
sometimes  dictated  by  necessity,  yet  at  the  same  time  widens  the 
breach  for  intrusion,  and  exposes  the  common  law  to  encroachment. 
It  puts  into  action  the  exercise  of  a  discretion,  uncongenial  with  the 
genius  and  the  spirit  of  the  common  law.  If  new  and  extraordinary 
cases  sometimes  call  for  its  exertion,  at  least  it  ought  to  be  confined 
within  the  limits  assigned  by  precedent,  with  respect  to  old  ones; 
and  of  this  sort  is  the  one  now  before  us.  Rogers  says  he  was  not 
legally  bound  by  the  articles,  because,  as  he  avers,  the  writing  was 
delivered  upon  condition,  to  be  obligatory  upon  him  if  Beatty  should 
sign  it,  and  not  otherwise,  and  that  Beatty  did  not  sign.  Is  not  this 
triable  at  law  by  a  jury  ?  Shall  this  court  try  it  over  again,  and  re- 
verse their  decision  ?  Whose  decision  is  most  to  be  credited  upon 
a  matter  of  fact,  theirs  or  ours  ?  The  Constitution  will  answer  this 
question.  True,  these  verdicts  were  rendered  only  in  two  actions, 
for  two  different  installments ;  the  others  remain  yet  to  be  tried* 
But  is  not  a  verdict  upon  the  same  point,  between  the  same  parties 
directly  in  issue,  though  not  in  the  same  suit,  forever  conclusive 
upon  these  parties  ?  We  refer  from  memory  to  Willis's  Reports^ 
and  to  Peake's  Evidence,  47,  38 ;  3  East,  366.  Much 
*  more,  then,  if  the  point  be  upon  the  same  instrument.  [209] 
Rogers  is  forever  concluded  at  law  upon  this  point,  if  it  be 
properly  relied  on  in  pleading,  or  so  iar  as  a  verdict  concludes,  when 
given  in  evidence ;  that  is,  not  absolutely,  but  subject  to  such  con- 
siderations as  may  &irly  lessen  its  force  before  a  jury  ;  which  con- 
siderations, however,  to  have  weight  against  a  verdict,  ought  to  be 
of  immense  magnitude.  R(^rs  cannot  effectually  say  he  did  not 
execute  this  writing,  nor  can  he  say  that  it  is  but  an  error.  Again, 
it  is  argued  that  the  original  lease  was  void  at  law,  being  an  Indian 
lease ;  and  that,  being  void,  no  under  lease  could  be  made,  and  that 
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the  defendant  at  law  was  not  bound  to  pay  whether  he  did  or  did 
not  enjoy.  Is  there  an  impediment  shown  which  disabled  him  to 
plead  these  matters  of  defense  at  law  ?  Was  he  hindered  by  any  on* 
common  circumstance  which  caused  a  mistake,  or  any  inevitable 
accident,  or  any  unfairness  in  the  trial,  not  discovered  in  time  to  be 
corrected  ?  Then  what  specifically  is  the  ground  of  coming  into 
this  court  ?  Is  it  the  failure  of  consideration  ?  That  will  do,  per- 
haps, when  a  fee  is  purchased,  and  the  vendee  is  drawn  in  by  an 
averment  of  the  seller  (known  by  himself  to  be  untrue)  that  the 
title  is  a  good  one  ;  or  when  the  vendor  by  articles  declares  it,  where 
in  truth  he  has  no  title.  Here  the  consideration  fails,  for  he  is  to 
pay  for  a  good  title  and  cannot  obtain  it.  In  case  of  a  lease  it  is  not 
a  good  title,  but  possession,  that  is  purchased,  and  the  enjoyment 
thereof;  if  the  lessee  hath  that,  he  hath  the  thing  for  which  he  was 
to  pay.  Here,  indeed,  the  reflection  meets  us,  that  a  third  person 
having  the  title  may  by  and  by  recover  in  ejectment,  and  then  by 
action  of  trespass  for  the  mesne  profits,  recover  of  the  tenant  after 
he  has  paid  his  landlord.  If  the  rule  of  law  exposes  him  to  this  in- 
convenience, it  is  not  for  this  court  to  change  the  law  ;  'and  what  is 
a  more  substantial  answer  to  show  what  is  the  rule  of  law,  we 

would  not  in  reason  change  it,  were  we  at  liberty  to  do 
[210]     *  so.     It  is  better  for  him  to  resort  back  to  the  man  he 

trusted  to,  than  for  a  stranger  to  do  so.  It  is  better  not  to 
provide  against  a  contingency  that  may  never  happen,  than  to  take 
for  granted  that  it  will,  and  therefore  exempt  the  tenant  against  his 
own  plighted  faith,  and  encourage  the  search  for  dormant  titles  to 
be  used  against  the  landlord,  and  other  devices  to  cozen  him,  which 
otherwise  would  never  be  thought  of.  The  only  remaining  equitable 
ground  insisted  on  is,  that  the  defendant  at  law  is  placed  by  the  ver- 
dict without  remedy  at  law,  though  greatly  injured,  and  therefore, 
ex  necessitate,  ought  to  be  redressed  in  this  court.  But  is  not  the  rec- 
ord of  the  verdict,  when  fairly  obtained,  and  standing  in  force, 
higher  evidence  than  that  which  is  ofiered  to  militate  against  it? 
Again,  would  not  this  suggestion  let  in  the  interference  of  equity  to 
every  possible  case  at  law  ?  Cannot  the  losing  party  say  in  every 
case,  here  is  injustice  ;  here  is  the  evidence  to  prove  it ;  that  the 
court  must  inspect  it  to  discover  the  injustice,  and  when  discovered, 
to  apply  the  remedy  ?  If  this  were  enough  to  induce  the  interfer- 
ence of  this  court,  the  very  foundations  of  the  common  law  would 
be  subverted. 
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Then  here  is  no  one  gronnd  recognized  bj  correct  precedents  or 

principles  for  applying  to  this  court ;  and  for  this  reason,  also,  the 

present  application  by  this  bill  ought  to  be  rejected. 

BiU  dismissed. 

See,  as  to  injunction  against  judgment  at  law,  Sjng'B  Digest,  2401,  2411.  As 
to  illegal  contract,  Ohio  Life  Ins.  Co.  ▼.  Merchants^  Ins,  Co.,  11  Hum.  1 ;  Jones  y. 
Davidson,  2  Sneed,  447.  As  to  landlord  and  tenant,  Blount  y.  Garen,  8  Hay. 
91,  and  note  sub  Jin.    See  King's  Digest,  8616,  8107,  9707. 


Love  v.  White  and  Cox. 

[Accounts.  —  Settlement.  —  LimiUxtions.'] 

Per  Cubiam.  The  bill  states  dealings  between  him  and  the  de- 
fendant as  partners  in  trade,  and  services  performed  for  White  after 
that  settlement,  with  his  wagon  and  team  in  Kentucky.  He  states, 
also,  giving  his  bond  to  their  clerks  in  January,  1809,  for  a 
greater  sum  than  *  was  due,  upon  a  promise  made  by  the  [211] 
clerks  to  give  him  all  just  credits ;  the  bond  was  made  pay- 
able to  White  alone.  Cox  says,  in  his  answer,  he  knows  nothing 
concerning  the  moneys  for  which  the  bond  was  given.  White  says, 
in  his  answer,  it  was  given,  as  he  believes,  for  moneys  due  upon  the 
books  of  the  partnership.  Upon  reference  to  these  books,  they 
show  a  sum  due  firom  Love  of  $816 ;  the  bond  is  for  $468,  and  the 
amount  is  credited  in  full  by  $816  of  the  bond,  or  by  the  bond  in 
full.  The  Kentucky  services  were  proved  to  have  been  performed 
in  1809,  in  the  summer  time  ;  the  books  do  not  show  any  credit  for 
these  services.  There  is  at  the  present  time  a  charge  made  by 
White  against  Cox  for  moneys  advanced  to  Love ;  which,  if  advanced* 
may  be  considered  as  money  advanced  to  Love  by  th6  firm,  which 
they  borrowed  of  White.  These  sums  amount  very  nearly  to  the 
difference  between  the  $316  on  the  books,  and  the  bond  of  $468 ; 
but  there  is  not  any  proof  that  these  were  the  sums  which  com- 
posed the  difference.  As  to  the  services  performed  after  the  bond 
given  in  1799,  why  did  not  the  complainant  set  them  off  when  sued 
on  the  bond  ?  Why  not  sue  for  them  at  law  now  and  recover  ?  It 
is  extremely  dangerous  to  open  accounts  after  settlements  made  by 
the  parties,  and  a  bond  given  for  the  balance.     It  ought  not  to  be 
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done  when  the  application  is  made  after  a  considerable  lapse  of  time, 
when  vouchers  are  lost  and  witnesses  are  removed ;  when  so  opened, 
the  burden  of  proof  ought  to  be  thrown  upon  the  complainant,  and 
evidence  ought  to  be  received  only  to  such  parts  of  the  account  as 
the  court  permits  the  plaintiff  to  fiilsify  if  he  can* 

It  is  allowed,  under  the  restraint  of  not  prooeeding  after  answer, 
until  the  court  directs  a  further  procedure,  which  will  be  allowed 
if  the  errors  be  confessed,  or  such  circumstances  detailed  as  ren- 
der it  very  probable  that  a  mistake  intervened.  Ch.  0. 
[212]  262 ;  *  1  E.  C.  Ab.  12.  But  in  general  the  court  will  net 
open  an  account  after  bond  taken,  or  release  given,  or  the 
settlement  be  put  under  seal,  unless  collusion  be  alleged,  or  fraud, 
or  the  settlement  be  made  under  suspicious  circumstances,  which 
show  an  undue  influence  of  one  of  the  parties  over  the  other,  or 
there  be  a  premise  to  correct  errors,  or  be  made^  by  surprise,  or  un« 
less  the  account  itself  show  the  error.  For  these  and  such  like 
reasons,  the  account  will  be  c^ned,  if  an  application  be  made  re^ 
cently.     2  C.  D.  "  Chancery,**  2,  3. 

First,  then,  as  to  the  difference  between  the  account  and  bond. 
It  appears  upon  the  books  referred  to  by  the  answer  of  White,  that 
there  is  a  difference  between  the  bond  and  the  books,  to  the  amount 
of  nearly  flSO.  It  is  unexplained.  It  may  be  inquired  into,  the 
complainant  taking  the  burden  of  proof  upon  himself  submitting 
to  answer  upon  interrogatories,  and  proving  by  the  clerks  and  oth- 
ers that  the  difference  was  without  any  just  debt  due  from  him  to 
support  it.  As  to  the  services  performed  in  Kentucky,  the  court 
can  only  order,  that  i]qpon  any  suit  at  law  concerning  them  between 
White  and  the  complainant.  White  shaH  not  oppose  to  him  the 
aist  of  limitations,  during  the  time  the  present  cause  remained  in 
this  court  2  0.  D.  "  Chancery,"  4,  W,  17 ;  1  Vem.  78, 74.  When 
this  court  dismisses  a  bill  because  the  complaint  made  by  it  is 
relievable  at  law,  chancery  will  not  suffer  the  act  of  limitations  to 
be  pleaded  during  the  pendency  of  the  suit  in  the  court  To  be 
more  clear,  it  will  not  suffer  that  time  to  be  reckoned  on  such 
plea. 

Decree,  theref<Mre,  that  as  to  the  difference  between  the  said  sum 
of  $816  appearing  on  the  books  referred  to,  and  the  amount  of  the 
bond  given  by  the  complainant,  that  the  said  complainant  shall  be 
at  liberty,  if  he  can,  to  establish  by  proof  that  said  difference  was 
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not  due  to  the  defbndants  or  either  of  them,  bj  the  oaths 
of  the  clerks  who  were  present  when  the  *  said  account  [218] 
was  settled^  and  by  such  other  proofs  and  eyidences  as  will 
manifest  the  same  ;  that  it  be  referred  to  the  master  to  inqoire  of 
the  difference,  and  then  report  to  this  court  at  the  next  term, 
whether  the  same  were  reallj  given  without  consideration.  And 
upon  this  examination  the  said  complainants  shall  answer  upon  in* 
terrogatories.  And  as  to  the  sum  claimed  to  be  due  £»*  services 
performed  in  Kentucky  at  the  date  of  said  bond,  it  is  further  de* 
creed  that  this  court  will  not  give  relief  thereon ;  but  direct  that 
the  act  of  limitations  shall  not  be  opposed  to  that  claim  when  made 
at  law,  for  so  much  time  as  hath  elapsed  from  the  commencement 
of  this  present  suit  in  equity  to  this  day.  And  this  court  doth  re- 
serve for  further  consideration,  all  other  matters  and  things  relating 
to  the  subjects  of  this  present  bill  in  equity,  until  after  the  said 
report  shall  be  made. 

See,  as  to  gelUement  of  (zccountSj  Gray  v.  Washingtont  Oooke,  S21 ;  Jon^i  v. 
Ward,  10  Yer.  160 ;  Hay  v.  Marshall,  8  Hum.  628.  As  to  limitaHon,  Walker  t. 
Smith,  8  Yer.  288.    See  King's  Digest,  177,  2050,  2161,  2162, 2518. 


Whitk  V.  Cox. 

[^ExeepHans  to  Maiter^$  JSeporL] 

Pbb  Cttbiah.  a  motion  is  made  after  a  report  has  been  re- 
turned upon  an  account  referred  to  the  master  for  time  to  produce 
witnesses  on  the  hearing  of  the  exertions,  as  to  one  item  to  which 
they  were  not  introduced  before  the  master.  And  it  is  alleged  that 
the  party  applying  for  this  liberty  did  not  know,  in  time  to  produce 
them  before  the  master,  that  it  was  at  all  material.  If  a  party  were 
at  liberty  not  to  offer  his  evidence  before  the  master,  but  to  produce 
it  in  court,  all  references  would  be  blown  up,  and  ail  accounts  would 
come  immediately  to  be  examinable  in  court.  No  time  would  be 
left  for  anything  else,  for  oftientimes  one  account  would  take  up 
several  terms.  The  witnesses  must  be  produced  before  the 
master,  and  cannot  be  offered  in  court.  *  The  court,  upon  [214] 
a  proper  occasion  calling  for  it,  would  direct  the  master  to 
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review  his  report  in  certain  particulars,  and  then  the  evidence 
applicable  to  them  might  be  laid  before  the  master.  Bat  we  cannot 
conceive  of  any  case  where  the  conrt  would  permit  the  examination 
of  witnesses  in  court,  upon  the  hearing  of  exceptions  to  a  report, 
unless  when  it  was  alleged  that  the  master  had  made  wrong  infer- 
ences from  the  evidence  before  him ;  and  the  court  should  be 
convinced  that  the  mistake  could  be  rectified  but  bj  the  examination 
of  the  witnesses  themselves  ;  and  should  previously  direct  the  at- 
tendance of  the  witnesses  for  such  purpose.  But  as  this  case  is  to 
be  continued  till  next  term,  the  counsel  may  prepare  themselves  to 
argue  the  exceptions.  The  depositions  of  the  absent  witnesses  may 
in  the  mean  time  be  taken,  and  we  will  now  order  it  to  be  done. 
Should  the  court  be  of  opinion,  upon  the  hearing,  that  the  item  to 
which  this  evidence  applies  cannot  be  settled  without  a  revision  by 
the  master,  and  there  should  consequently  be  a  direction  to  him  for 
such  revision,  the  depositions  so  now  to  be  taken  may  be  produced 
and  read  before  him. 

See  King's  Digest,  9849. 


[216]    *  FiNDLET,  Caldwell,  and  Cook  v.  Abraham  Tipton. 
[^Bonds,  —  Suit  in  Name  of  Governor.  —  Judicial  Knowledge.'] 

Per  Curiam.  Tipton,  the  appellee,  recovered  judgment  by  mo- 
tion in  the  County  Court  of  Blount,  against  Findley,  a  constable, 
and  Caldwell  and  Cook  his  sureties,  for  failure  of  the  constable  to 
return  an  execution  issued  by  a  justice  of  the  peace  in  favor  of 
Tipton  against  Norwood.  They  appealed  to  the  Circuit  Court, 
where  the  judgment  was  confirmed  for  the  amount  of  the  principal 
sum  in  the  execution  with  interest  and  costs.  The  cause  is  removed 
to  this  court  by  writ  of  error. 

By  the  bill  of  exceptions  which  is  made  part  of  the  record,  it  ap- 
pears that  proof  was  made  of  the  warrant  issued  by  a  justice  of 
the  peace  against  Norwood,  a  judgment  thereon  in  favor  of  Tipton ; 
that  the  execution  issued  was  delivered  to  Findley  the  constable, 
who  fiiiled  to  return  it ;   and   that  more   than  10  days'  previous 
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notice  was  given  to  the  sureties,  that  the  motion  would  be  made. 
The  defendants,  by  their  counsel,  admitted  that  Findley 
was  appointed  a  constable  by  the  *  court  of  Blount  County,  [217] 
in  December,  1809,  and  at  the  same  time  entered  into  bond 
with  Cook  and  Caldwell,  his  sureties,  for  the  fkithful  discharge  of 
his  duty  as  such ;  that  the  bond  was  given  *^  to  WtUie  Blount^  Qav- 
emoTy  his  successors  or  assignees.'^  At  the  last  term  of  this  court  a 
diminution  of  the  record  was  suggested,  and  certiorari  awarded  to 
the  clerk  of  the  Circuit  Court.  The  record  is  again  certified 
without  any  material  variation  from  the  former.  There  is  a  gen- 
eral assignment  of  error.  The  appellants  have  procured  from  the 
clerk  of  the  County  Court  a  certified  copy  of  the  bond  entered 
into  by  Findley  as  constable,  and  Cook  and  Caldwell  his  sureties. 
This  bond  is  dated  December  the  1st,  1809.  The  condition  is  in 
the  usual  form.  The  parties  ^^  are  held  and  firrrdy  hound  to  John 
Sevier,  Esquire,  Governor,  and  his  successors  in  office,  in  the  penal 
sum  of  $625,  to  be  paid  to  his  Excellency,  John  Sevier,  &c.,  his  suc- 
cessors or  assigns."  It  is  alleged  by  tlie  counsel,  and  the  fact  is  so, 
that  Willie  Blount  at  that  time  was  the  Governor  of  Tennessee,  and 
they  insist  that  a  bond  executed  to  John  Sevier,  Governor,  who  at 
that  time  was  not  Governor,  is  void  ah  initio^  and  that  no  judgment 
can  be  given  against  the  sureties  on  such  bond. 

Now  assume  that  this  writing  so  returned  was  really  the  one  on 
which  judgment  was  rendered ;   is  it  void  ? 

If  an  action  at  law,  in  the  name  of  A  B,  Governor,  whilst  he 
is  in  office,  be  commenced,  and  before  the  suit  be  determined  he  go 
out  of  office,  and  is  succeeded  therein  by  another,  shall  that  suit 
abate  ?  Only  allow  of  this,  and  hardly  any  bond  payable  to  the 
Governor  can  be  recovered  on.  The  suit  remains  some  time  in 
the  County  Court,  then  in  the  Circuit  Court.  The  two  years'  ser- 
vice of  the  Governor  expires ;  there  must  be  an  abatement  of  the 
old  action  and  a  new  action  commenced,  and  this  suit 
also  travels  on  to  the  *  same  exit.  If  commenced  in  the  [218] 
name  of  a  successor,  it  will  cease  as  soon  as  his  tim^  expires. 
The  law  cannot  be  so.  The  suit  will  proceed  in  the  name  it  was 
commenced  in,  judgment  will  be  rendered  in  his  name,  and  execu* 
tion  so  issue.  Why  ?  Because  the  office  continues,  though  the 
former  occupant  be  functus  officio.  If  he  sue  as  A  B,  Esquire, 
upon  a  bond  made  to  himself  as  Governor,  the  suit  will  abate,  be- 
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cause  the  office  is  not  stated.  But  if  the  offiee  be  stated,  although 
the  individual  die  or  cease  to  act,  it  will  still  go  on.  1  C.  D. 
^'  Abatement,''  £,  21.  It  is  the  office^  therefore,  and  not  the  name  A 
B,  that  sustains  the  action.  Consequently,  if  the  written  contract 
be  made  with  the  ofSce,  it  is  immaterial  whether  in  other  respects  the 
obligee  be  rightly  described  or  not*  Suppose  the  bond  be  made  to  the 
Governor,  resident  at  Knoxville^  and  in  fact  be  be  at  the  date  of  the 
bond  a  resident  in  Murfreesborough ;  will  this  incorrect  description 
make  void  the  bond  ?  Suppose  he  be  called  Governor,  and  late  a 
member  of  Congress,  and  he  never  was  a  member  of  Congress ; 
will  that  annul  the  bond  ?  Suppose  it  be  made  with  the  Crovemor 
of  the  State  of  Tennessee,  being  A  B,  Esquire,  when  his  name  is 
£  B ;  will  that  defeat  the  bond  any  more  than  the  other  wrong 
descriptions  ?  Why,  then,  if  he  be  called  A  B,  Governor,  will  that 
any  more  invalidate  it  than  if  he  be  called  Governor,  being  A  B  ? 
And  if  none  of  this  will  vitiate,  why  shall  a  misnomer  of  the  Chris- 
tian and  surname  do  it,  when  followed  by  the  name  of  the  office, 
truly  set  forth  and  pointing  only  to  one  public  character,  there  be- 
ing no  other  in  the  State  ?  If  a  grant  be  made  to  the  Governor 
of  the  State  of  Tennessee,  he  being  A  B,  Esquire,  will  the  grant 
be  void  for  the  uncertainty  of  the  grantor  ?  Surely  not ;  because 
the  grantor  is  ascertained  as  completely  as  if  he  had  twenty  other 
identifying  descriptions,  though  his  true  name  be  E  B«     If  he  shall 

take  in  such  case  by  grant,  why  not  also  by  deed  er  bond  ? 
[219}     A  grant  to  George,  *  Bishop  of  Norwich,  whose  name  is 

John,  is  good.  4  Bac.  Ab.  760 ;  Co.  Litt  8  ;  2  Rab.  48. 
By  parity  of  reason,  a  deed  to  the  Governor,  or  John  Sevier,  Gov* 
ernor,  is  good,  though  he  be  not  Governor  at  that  time.  So  if  bonds 
directed  by  law  to  be  made  to  one  officer,  and  they  be  made  to 
another,  or  to  the  Commonwealth  or  State,  they  are  all  good,  not- 
withstanding the  mistake,  ut  re%  magi%  valeat^  and  that  justice  be 
not  defeated.  2  H.  A;  M.  459 ;  8  Call,  628,  18,  249 ;  8  Call,  421 ; 
1  Wash.  1 ;  2  Call,  220, 299.  Thus  far  we  are  conducted  by  pre- 
cedents. See  also  1  Haywood,  144,  a  case  where  was  an  indenture 
of  apprenticeship  made  payable  to  the  chairman^  not  saying  and  his 
9ueoe8»(>r9y  and  also  it  contained  in  one  part  of  it  the  name  of  the 
apprentice  where  that  of  the  chairman  should  be.  Yet  it  was  de- 
clared to  inure  to  the  successor^  and  not  to  be  invalidated  by  the 
mistake^     Here  the  words  John  Sevier  are  redundant  and  imma- 


Nov.  Term,  1817.]  4  HAYWOOD.  446 

findlej  v.  Tipton. 

terial,  and  are  to  be  disre^rded  as  if  the  saine  had  never  been  in- 
serted ;  and  then  in  an  instant  all  is  right.  Had  the  bond  been  made 
payable  to  John  Sevier,  Governor,  and  hU  executor%^  then  the  word 
Governor  might  have  been  considered  with  some  plausibilitj  a  part 
of  his  personal  description.  But  being  to  John  Sevier,  Governor, 
and  his  $ucoessar$,  that  idea  is  completely  removed,  and  a  public 
ftinctionary  is  proved  to  be  intended. 

But  suppose  a  bond  to  A  B,  Governor,  when  A  B  is  not  Gov- 
ernor, to  be  void ;  and  suppose,  further,  we  are  obliged  to  see  that 
the  judgment  was  entered  on  this  bond  ;  the  judgment  would  still 
be  good,  for  we  should  not  be  obliged  also  to  know,  when  not  in- 
formed by  the  record  before  us,  that  John  Sevier  was  not  at  that 
time  Governor.  There  is  a  case,  2  Strange,  1080  and  74,  where  A 
B,  Chief  Justice,  was  the  name  mentioned  in  a  writ,  and  judg- 
ment being  given  and  error  brought,  one  matter  assigned  for  error 
was  that  A  B  was  not  Chief  Justice  at  that  time.  The  court 
said  they  would  not  judicially  take  notice  who  are  the 
•judges  of  the  Common  Pleas.  Neither  for  the  purpose  [220] 
of  reversing  judgment  will  this  court  now  of  themselves 
take  notice  that  John  Sevier  wa9  not  Governor  on  the  dav  when 
the  bond  in  question  bears  date.  Nor  can  they  judicially  know 
who  was  then  the  Governor  of  this  State. 

Next,  upon  principle,  what  good  purpose  is  to  be  answered  by  a 
different  course  ?  Many  obligors  will  be  released  from  their  obliga- 
tions, and  much  injury  will  be  done  to  those  intended  by  the  law  to 
be  secured.  The  design  of  the  law  will  be  frustrated  by  the  small- 
est mistakes;  subtlety  and  not  good  sense  will  prevail,  and  mis- 
takes inseparable  from  humanity.  Far  better  is  it  to  repel  the 
growing  evil  by  a  timely  application  of  untechnical  reason,  than  to 
invite  and  cherish  di;iasters  by  an  unprofitable  adherence  to  formali- 
ties. In  any  view,  it  seems  to  two  of  us  (Roai^e  and  Hatwood, 
Judges)  that  the  bond  is  good  in  law. 

Over  and  above  ail  thatj  it  does  not  appear  that  the  bond  brought 
up  is  that  upon  which  the  motion  was  made  and  the  judgment  was 
-entered.  Another  bond  of  a  different  import  was  cutmitted  by  the 
defendants  below.  This  is  like  the  case  in  North  Carolina,  where 
the  plea  of  covenants  performed  precluded  the  defendant  from 
going  back  to  the  bond  and  pointing  out  its  defects.  But  the  court 
have  not  relied  upon  this  alone,  being  willing  to  pass  freely  upon  the 
point  for  the  prevention  of  the  like  objections  hereafter. 
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Whytb,  Judge,  concurred  with  the  rest  of  the  court  in  affirming 
the  judgment,  upon  the  ground  that  the  bond  on  which  judgment 
was  given  did  not  appear  by  thcf  record  to  be  the  same  that  was 
removed  by  the  certiorari  ;  and  would  not  give  an  opinion  upon  any 
other  point.  Judgment  of  the  Circuit  Court  affhmed. 

See,  as  to  suits  on  bonds  in  the  name  of  the  Governor^  Merritt  v.  Governor^  A. 
Ter.  489.     See  King's  Digest,  1635, 5989,  8989, 11,861. 


[221]  *Thb  State  v.  Aaron  Ingram. 

\^Bastardy,  —  Evidence  of  FiliationJ] 

A  SINGLE  woman  charged  Ingram  on  oath  before  two  justices,  as 
the  father  of  a  child  she  was  then  pregnant  with.  He  was  taken 
and  bound  by  the  County  Court  to  perform  such  orders  as  the 
court  should  make  relatively  thereto.  The  woman  married  a  third 
person  before  the  child  was  bom.  He  appealed  to  the  Circuit 
Court,  who  discharged  him  from  his  bond.  Upon  which  there  was 
an*  appeal  to  this  court,  which  was  now  argued  by  counsel  on  both 
sides. 

Per  Curiam.  The  evidence  of  the  woman  is  conclusive  as  to 
the  person  to  be  charged  with  maintenance  of  the  child.  1741,  ch. 
14,  §  10.  Upon  her  oath,  "  Such  person  so  accused  shall  be  a^udged 
the  reputed  father  of  such  child  or  children^  and  stand  charged  wiik 
the  maintenance^^^  &c.  The  person  so  charged  is  undeniably  fixed. 
He  can  never  be  received  to  aver  the  contrary.  He  is  estopped  by 
the  judgment  of  the  law,  declaring  him  to  be  the  father.  If  an 
issue  be  made  up,  and  the  jury  find  he  is  not  the  father,  still  he  is 
so  in  legal  contemplation.  The  fact  is  ascertained  by  the  proper 
tribunal,  the  two  justices.  Any  other  authorities,  not  constituted 
for  the  purpose  by  the  law  of  1741,  have  no  right  to  interfere. 
The  court  has  no  right  to  submit  to  a  jury  any  but  this  conclusive 
testimony,  if  indeed  a  jury  could  be  called  on  to  try  the  question. 
Can  it  be  permitted  to  overturn  a  conclusive  adjudication,  by  testi- 
mony of  inferior  dignity  ?  When  another  tribunal  and  trial,  not 
designated  by  law,  shall  have  established  a  contrary  fact,  namely, 
that  the  person  accused  is  not  the  father,  who  then  is  to  maintain 
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the  child?  There  is  none  left  bat  the  pablic,  and  thus  the  very 
object  of  the  law  is  defeated.  No  contrary  evidence  or  other  trial 
of  any  sort  can  establish  the  position  that  the  person  so  charged  is 
not  the  fiither.    . 

*  It  is  argaed  that  the  person  who  marries  the  woman  [222] 
before  the  birth  of  the  child  is  to  be  reputed  the  father. 
This  is  legal  presumption,  which  remains  until  the  contrary  be  estab- 
lished by  proof.  The  prior  legal  adjudication,  that  the  person  ac- 
cused is  the  father,  is  not  liable  to  be  disproved  by  evidence  of  a 
contrary  tendency.  It  is  legally  adjudged  already,  past  all  fiiture 
inquiry,  that  he  is  the  father.  The  proof  only  affects  the  accused 
person.  It  has  no  influence  upon  the  child  bom  in  wedlock.  It 
is  as  to  him  ex  parte.  His  mother  cannot  disinherit  him  by  swear- 
ing to  his  illegitimacy.  He  is  no  way  concerned  with  this  question. 
Suppose  the  husband  himself  be  a  pauper ;  shall  the  adjudged  fisither 
be  free  from  maintaining  the  child,  and  the  public  be  charged? 
Or  suppose  he  die  insolvent ;  shall  the  real  &ther  be  exonerated  at 
the  expense  of  the  public  ?  Or  suppose  the  death  of  the  husband, 
though  a  man  of  property,  yet  disposing  of  his  property  to  others, 
and  leaving  nothing  for  the  child's  maintenance.  The  indemnity 
of  the  public  would  be  completely  superseded  by  a  rule  of  the  cotn- 
mon  law,  firamed  without  any  view  to  the  case  provided  for  by  the 
act  of  Assembly,  and  for  purposes  connected  with  the  objects  of  the 
act 

The  County  Court  acted  properly  in  directing  the  person  charged 
to  be  bound  to  perform  such  orders  as  that  court  should  make  from 
time  to  time.  They  may  order  sums  of  money  to  be  paid  to  such 
persons  as  may  seem  to  the  court  to  be  entitled  to  .receive  them: 
the  physician,  the  midwife,  the  supplier  of  necessaries,  the  main- 
tenance of  the  child,  or  the  mother  who  has  defrayed  the  expenses, 
or  any  of  them. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and  the 
proceedings  of  the  County  Court  remain  as  they  were  before  the 
appeal  to  the  Circuit  Court. 

See  Steele  v.  Register,  8  Baj.  87 ;  Euig's  Digest,  1156. 
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ARCHIBALD  BOANE, ) 
ROBERT  WHYTE,       V  Judobs. 
JOHN  HAYWOOD,      ) 

WxfiTHOKBLAKD  t^.   DlXON   AKP  ShBLTON. 

I  Warrant^.  — Latent  DefeeL'] 

Pbr  Curiam.  From  the  bill,  answers,  and  testimony  in  this 
case,  it  appeared  that  the  defendant,  Shelton,  was  in  partnership 
with  the  other  defendant,  Dixon.  Being  in  Dinwiddie  Conntj,  in 
the  State  of  Virginia,  with  a  drove  of  hogs  belonging  to  the  jSrm, 
on  the  16th  of  Febmaiy,  1813,  he  sold  the  balance  of  his  hogs  to 
one  Whitehead,  and  received  in  part  payment  a  negro  fellow  about 
80  or  40  years  of  age,  at  the  price  of  $295.  Shelton,  immediately 
after  this  purchase  of  the  negro,  set  out  upon  his  return  to  thb 
State,  and,  after  one  day's  travel,  sold  the  said  negro  to  the  com- 
plainant, Westmoreland,  in  the  county  of  Brunswick,  for  $295, 
985  of  which  was  in  money,  the  balance  in  obligations  on  Watson, 
Irvine,  &  Hall,  of  Nashville.  Shelton  assigned  the  bill  of  sale  from 
Whitehead  to  the  complainant,  by  indorsement  on  the  same  in  the 
name  of  the  firm*  It  appeared  that  Shelton  had  not  the  negro  more 
than  24  hours  in  his  possession,  that  being  the  space  of  time  be* 
tween  the  purchase  from  Whitehead  and  the  sale  to  Westmorne- 

land.  About  five  days'  after  the  complainant's  purchase, 
[224]     the  *  negro  had  a  fit.     On  the  20th  of  March  following, 

he  had  another,  being  the  first  day  of  his  journey  fi*om  the 
complainant's  residence  in  Brunswick  County,  Virginia,  to  the 
county  of  Davidson  in  this  State,  whither  the  complainant  sent  him, 
being  about  to  remove  himself  in  the  iall.  The  said  negro  lived 
with  a  certain  Abemathy,  in  the  county  of  Davidson,  until  the  fall 
of  the  same  year,  1818,  during  which  time  he  had  fits  frequently  of 
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a  dangerous  kind,  subjecting  him  to  fall  into  the  fire  and  be  burned ; 
that  during  the  same  time,  in  working  ,with  the  negroes  of  the  said 
Abemathj,  he  did  not  keep  his  corn-row,  but  would  work  out  of  it, 
in  half  a  dozen  hills,  into  another  row ;  that  in  the  fall,  when  the 
complainant  moved  to  Davidson,  he  was  worth  nothing.  It  did  not 
appear  bj  any  express  proof  that  Shelton  knew  anything  of  the  un- 
soundness of  the  negro,  or  of  his  having  fits,  at  the  time  of  his  sale 
of  him  to  the  complainant.  The  complainant,  in  February,  1814, 
went  to  the  defendant  Shelton's  house,  for  the  purpose  of  getting 
lum  to  take  the  negro  back.  The  negro  was  not  present,  having 
been  too  badly  burned  to  be  taken  along.  It  was  in  proof,  by  the 
testimony  of  one  witness,  that  Shelton  upon  this  occasion  admitted 
that  he  did  sell  the  negro  to  the  complainant  as  a  sound,  healthy, 
corn-field  negro.  This,  however,  is  expressly  denied  by  Shelton,  in 
his  answer  responsive  to  the  bill.  That  on  the  8d  of  April  follow- 
ing, in  1814,  the  said  negro  was  offered  to  be  returned  to  Shelton 
at  his  father's  distillery,  who  refused  to  receive  him*  The  negro 
was  left  there  against  the  will  of  Shelton,  who  ordered  him  to  go 
away,  which  he  did.  Shelton  received  the  price  of  the  negro,  and 
this  bill  is  brought  to  have  the  price  refunded  to  the  complainant. 
It  was  argued  by  the  complainant's  counsel. 

The  dictum  in  Peake,  244,  that  any  representation,  made  by  the 
defendant,  of  the  state  of  the  thing  sold,  at  the  time  of  the 
aak,  will  amount  in  law  to  a  warranty,  *  is  too  broad,  and  [225] 
not  supported  by  the  cases  adduced  in  confirmation  of  it. 
These  cases,  when  looked  into,  show  only  that  the  representation 
makes  the  party  liable  when  he  knows  he  is  representing  a  false- 
hood ;  but  that  of  the  representation,  if  according  to  his  belief,  no 
action  lies.  2  Com.  on  Contracts,  263-282,  266,  266 ;  1  Term, 
175,  244.  It  is  urged  that,  when  the  thing  sold  is  unsound,  that  a 
sound  price  implied  a  warranty ;  and  that,  whether  the  seller  knew 
of  the  unsoundness  or  not,  and  without  the  consideration  of  fraud 
in  Shelton,  he,  the  plaintifiT,  was  entitled  to  recover  the  purchase 
money  or  compensation  ;  that  the  seller  was  liable  for  lateral  defects 
which  common  care  would  not  discover ;  and  that  in  such  cases  the 
law  presumed  a  warranty.  BuUer,  81 ;  Salk.  289 ;  Peake,  244 ; 
1  Bl.  Rep.  17. 

It  is  conceived  the  case  in  Buller  and  Salkeld  do  not  support  the 
position  contended  for.     That  was  an  action  on  the  case  for  a  deceit 
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in  selling  one  kind  of  silk  for  another.     And  although  it  appeared 
there  was  no  actual  deceit  in  the  defendant,  the  seller,  who  was  a 
merchant,  yet  he  was  held  liable  by  Lord  Holt,  at  Nisi  Prius^  upon 
the  ground  that,  the  deceit  being  practiced  by  the  defendant's  factor, 
whom  he  had  employed  and  trusted,  it  was  more  reasonable  that  he 
who  trusted  should  be  the  loser  than  a  stranger.     This  case  turns 
expressly  upon  the  relation  between  merchant  and  factor,  and  steers 
clear  of  those  cases  where  such  a  relation  does  not  exist  as  the  pres- 
ent ;  for,  between  Whitehead  and  Shelton  there  was  no  trust  or 
confidence  in  the  former.     In  that  case  the  defendant  was  not  held 
liable  because  his  vendor  knew  and  committed  the  fraud,  but  be- 
cause the  fraud  was  committed  by  a  person  whom  he  had  introduced 
into  his  business,  and  thereby  held  out  to  the  world  that  he  was  en- 
titled to  be  trusted  in  the  course  of  business.     Were  it  otherwise, 
by  collusion  between  merchant  and  factor,  the  former  might 
[226]     impose  upon  vendees,  and  fraudulently  *  make  gain,  with- 
out risking  his  reputation,  by  placing  the  fraud  at  the  door 
of  the  fiictor.    But  though  the  policy  of  the  law  has  gone  so  far  in 
the  case  of  merchant  and  factor,  it  hath  not  extended  the  same  re- 
sult to  the  common  case  of  vendor  and  vendee.    In  these,  it  requires 
the  vendee  to  protect  himself  by  stipulation  against  defects  which 
may  exist  and  do  not  appear.     And  if  he  fails  to  do  so,  he  must 
abide  by  the  consequence,  unless  he  prove  on  his  vendor  a  knowl- 
edge of  the  defect  which  amounts  to  a  fraud.     1  Salk.  289,  Horn  v. 
IfichoU.    The  true  doctrine  of  this  kind  is  laid  down  by  Mr.  Jus- 
tice Buller  in  the  same  page  as  the  preceding  case  of  Horn  and 
Nichols,  and  immediately  preceding  it.     It  is  the  case  of  Chandler 
V.  LopuSy  from  Cro.  J.  41.     The  defendant,  having  skill  in  jewels, 
had  a  stone  which  he  affirmed  to  be  a  bazoor  stone,  and  sold  it  as 
such  to  the  plaintiff.     Judgment  was  arrested,  because  the  declara- 
tion did  not  aver  that  the  defendant  knew  it  not  to  be  a  bazoor 
stone,  or  that  he  warranted  it  to  be  one.     This  authority  goes  the 
whole  length  of  the  present  case,  even  supposing  the  testimony  of 
one  witness  to  counteract  the  positive  denial  of  the  answer,  in  this 
part  particularly  responsive  to  it,  that  the  defendant,  Shelton,  affirmed 
the  negro  to  be  a  sound,  healthy,  corn-field  negro ;  it  is  only  an  af- 
firmance or  representation.     This  is  no  warranty  ;,  and  there  is  no 
proof  in  this  case  of  its  incorrectness,  that  the  negro  was  other- 
wise, at  the  time  of  the  sale  to  the  complainant,  than  a  sound. 
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healthy,  corn-field  negro.  The  case  of  AtFarlan  v.  Moor^  1  Term, 
175,  cited  for  the  plaintiff,  turns  upon  the  point  that  the  seller  knew 
of  the  defect  previous  to  the  sale,  and,  not  disclosing  it  to  the  buyer, 
he  ought  to  be  responsible.  This  is  certainly  correct ;  and  if  it  was 
proved  in  the  present  case  that  the  negro  Peter  was  unsound  at  the 
time  of  the  sale,  and  that  this  was  known  to  Shelton,  Westmore- 
land  would  be  entitled  to  recover  ;  but  such  a  case  does 
not  at  present  appear.  *  The  remaining  authority  cited  for  [227] 
the  plaintiff  is  from  1  H.  Blackstone's  Reports,  17,  and  is 
a  case  of  express  warranty,  and  does  not  apply.  It  seems,  there- 
fore, to  the  court,  that  the  law  is  as  contended  for  by  the  defend- 
ant's counsel,  to  wit :  that  when  there  is  no  express  warranty,  and 
the  seller  sells  a  thing  as  sound  which  is  unsound,  having  a  latent 
defect  unknown  to  him,  that  he  is  not  answerable  to  the  buyer,  and 
that  under  such  circumstances  there  can  be  no  implied  undertaking 
in  law  to  make  good  the  defect.  In  the  case  before  the  court,  there 
is  no  express  undertaking  by  Shelton  that  the  negro  was  sound,  and 
no  fraud  appears.  The  circumstances  of  his  purchase  and  sale  seem 
to  be  fair,  and  preclude  the  idea  of  deceit  and  circumvention.  He 
took  the  negro  in  payment  of  his  last  lot  of  hogs,  and  immediately 
set  out  on  his  journey  home  ;  showing  that  the  sale  of  his  hogs  and 
his  departure  for  home,  and  not  the  acquisition  of  the  negro,  was 
th&  principal  cause  of  his  purchase.  His  sale  of  the  negro,  after 
owning  him  only  24  hours,  is  in  corroboration  of  the  same  moving 
cause,  and  seems  to  preclude  the  knowledge  of  the  unsoundness  of 
the  negro,  from  want  of  time,  if  the  fact  was  that  the  unsoundness 
then  existed.  The  price  he  'got  from  the  complainant,  being  the 
same  he  gave,  shows  the  same  thing.  The  bill  of  sale  indorsed  to 
the  complainant  advised  him  that  the  defendant,  of  his  own  knowl- 
edge, could  know  but  little  about  the  negro. 

The  complainant  seems  to  have  had  nearly  as  good  an  opportu- 
nity of  knowing  the  soundness  of  the  negro  as  the  defendant,  and  if 
he  had  thought  proper  not  to  rely  on  his  own  judgment  in  this  re- 
spect, and  doubted  the  soundness,  he  might  have  taken  an  express 
warranty.  His  not  having  done  so  is  his  own  default,  and  the  law 
will  not  in  such  cases,  under  such  circumstances,  raise  an  implied 
warranty  to  aid  his  neglect. 

Before  the  case  in  Douglass,  it  was  a  current  opinion  that 
a  sound  price  given  for  a  horse  wa»  tantamount  *  to  a  war-     [228] 
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ranty  of  soundness.  But  when  that  opinion  came  to  be  exam- 
ined, it  was  found  toc^loose  and  unsatisfactory  a  ground  of  decision. 
Lord  Mansfield  rejected  it,  and  said  there  must  either  be  an  express 
warranty  of  soundness  or  fraud  in  the  seller  to  maintain  the  action. 
2  East,  814. 
So  much  for  the  English  decisions ;  and  when  we  come  to  look 

■ 

into  the  American  cases  on  the  subject,  we  find  the  same  doctrine 
laid  down.  1  vol.  Am.  L.  Digest,  888,  ch.  1,  a  case  is  cited  from 
2  Gaines,  48,  to  the  following  purport :  In  an  action  on  the  case  for 
selling  one  article  for  another,  there  must  be  either  a  warranty  or 
a  fraud.  A  sound  price  does  not  imply  a  warranty  of  soundness  in 
the  article,  nor  is  the  description  in  the  bill  of  parcels  a  warranty. 
Another  case  from  1  Johns.  Rep.  274,  states,  that  every  sale  of  per- 
sonal property  implies  a  warranty  in  respect  of  the  title  of  the  ven- 
dor ;  otherwise  as  to  the  quality  or  soundness  of  the  thing  sold. 
Again  (4  Johnston,  421),  A  sold  to  B  paints  for  good  Spanish 
brown  and  white  lead,  and  for  a  full  price ;  the  paints  proved  bad 
and  of  no  value.  Held,  that  there  was  no  warranty  in  the  case,  and 
to  make  A  liable  there  must  be  either  express  warranty  or  fraud. 
Upon  the  whole,  after  a  view  of  all  the  cases  upon  this  subject  at  pres- 
ent in  our  power,  it  appears  to  us  frilly  that  the  law  in  such  a  case  as 
the  present,  and  under  the  circumstances  disclosed,  gives  no  right  to 
the  complainant,  and  of  course  equity  cannot  apply  a  remedy.  * 
Decree  the  plaintiff's  bill  to  be  dismissed  with  costs. 

See  Glasscock  v.  Wells^  Cooke,  262;  McFarlane  ▼.  Afoore^  1  Tenii.174; 
Cheatham  y.  HaUyy  1  Tenn.  265  ;  Crabtree  v.  Cheatham^  2  Yer.  188  ;  Sample  y. 
Looney,  1  Tenn.  85 ;  Cardwell  y.  McClelland,  8  Sneed,  150  ;  King's  Digest,  11,989, 
11,995, 12007-10. 


[229]        *  Redmond  D.  Baery  v.  David  Shelby. 

[  Covenant  to  stand  seised,  —  Wcute.l^ 

Per  Curiam.  The  bill  states  that  a  certain  Laban  Berthel,  on 
the  12th  of  March,  1798,  being  seised  in  fee  of  a  tract  of  land  con- 
taining 150  acres,  executed  a  deed  by  which  after  disposing  of  his 
personal  estate,  in  the  following  clause :  "  Also  I  give  after  my 
death,  and  the  death  of  my  wife,  Mary  Berthel,  all  the  tract  or  par- 


Dec  Term,  1817.]  4  HAYWOOD.  468 

Bwrrj  n.  Shelby. 

eel  of  land  which  I  now  live  on,  which  was  granted  to  me  by  deed 
by  William  Berthel ;  bearing  date  the  18th  day  of  July,  1797,  for 
150  acres,  be  the  same  more  or  less ;  to  be  equally  divided  amongst 
all  my  aforesaid  children ;  being  Wills  Berthel,  Rhoda  Berthel, 
Enos  Berthel,  and  Mary  Berthel,  to  them  and  their  heirs  forever." 
The  said  Laban  soon  afterwards  died  ;  and  his  widow,  Mary,  inter* 
married  with  one  Einchen  Carter,  who  afterwards  being  indebted 
to  several  persons,  judgments  were  recovered  against  him,  and*  exe- 
cutions thereon  were  levied  on  the  land  aforesaid ;  under  which, 
the  interest  of  his  said  wife,  Mary,  so  long  as  he  lived,  and  that 
continned,  was  sold  to  one  Josiah  Wells,  the  highest  bidder  ;  who, 
on  the  25th  of  September,  1807,  sold  to  the  complainant  for  the 
consideration  of  1400  paid  ;  and  the  sheriff,  on  the  13th  of  Septem- 
ber, 1808,  executed  to  him  a  deed  by  order  of  said  Wells,  which 
deed  by  the  sheriff  specified  that  he  conveyed  to  the  complainant 
all  the  right,  title,  and  interest  of  the  said  Carter  and  Mary  his  wife, 
for  and  during  the  natural  life  of  the  said  Mary.  The  bill  further 
states,  that  on  the  12th  of  December,  1806,  the  sfiid  Carter  and 
wife  executed  a  deed  for  30  acres  to  the  complainant,  parcel  of  the 
above  150  acres;  and  that  by  virtue  of  these  deeds  he  en- 
tered and  *  occupied  the  same  peaceably.  That  after-  [230] 
wards  he  purchased  from  two  of  the  children  of  the  said 
Laban,  all  the  right,  title,  and  interest  which  accrued  to  them  in  the 
land  aforesaid,  by  virtue  of  the  deed  from  their  father  Laban,  and 
received  their  conveyances  accordingly.  This  bill  further  states, 
that  David  Shelby,  the  defendant  to  this  bill,  claiming  the  interest 
of  the  other  two  children  of  the  said  Laban  in  the  said  land,  by  pur- 
chase from  them,  did,  on  the  1st  of  February,  in  the  year  1816, 
enter  on  a  part  of  the  premiies  without  the  knowledge  or  the  con- 
sent of  the  complainant ;  and  under  color  of  his  said  pi^rchase,  hath 
cut  down  valuable  timber  and  wood,  and  carried  it  off  the  premises 
for  his  own  use ;  and  also  cleared  10  or  X2  acres  of  the  land,  and 
still  continues  to  occupy  and  possess  the  same,  to  cut  and  carry 
away  the  timber  and  wood,  aU^ng  that  the  deed  aforesaid  of  the 
said  Laban,  gave  his  wife  Mary  no  estate  for  life,  or  any  other  in- 
terest in  said  land* 

The  bill  further  states,  that  independent  of  the  said  deed,  the  said 
Mary  is  entitled  to  dower  on  the  premises ;  and  prays  that  the  said 
David  Shelby  may  be  enjoined  from  cutting  dourn  and  carrying 
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away  any  more  of  the  timber  and  wood,  that  he  may  be  compelled 
to  make  compensation  for  the  trespass,  and  to  deliver  up  the  posses- 
sion. 

To  this  bill  the  defendant,  David  Shelby,  hath  demurred,  and  for 
causes  of  demurrer  says,  that  it  appears  by  said  bill  that  said  Carter 
and  wife  never  had  any  title  to  the  premises,  or  any  title  that  ever 
vested  in  the  complainant ;  secondly,  that  the  complainant  has  no 
title  to  the  premises  mentioned  in  the  bill,  or  if  he  has  any  title,  it 
is  a  matter  triable  at  law. 

On  the  first  ground  of  the  demurrer  it  was  argued  in  this  case, 
that  nothing  by  the  deed  of  Laban  Berthel  passed  to  him  or  to  his 
wife ;  that  saying  therein,  ^^  I  give  after  my  death  and  the  death  of 
my  wife,  to  my  children,"  is  binding  an  estate  of  freehold 
[231]  to  *  commence  in  future,  which  the  rule  and  policy  of  the 
law  will  not  admit ;  that  here  is  no  previous  estate  to  sup- 
port the  interest  or  estate  intended  to  be  given  to  the  children  as  a 
remainder.  For  that  every  gift  or  grant  requires  proper  parties  as 
donor  and  donee,  grantor  and  grantee,  which  do  not  exist  here,  being 
only  husband  and  wife ;  and  a  man  cannot  give  to  himself:  and, 
for  the  same  reason,  he  cannot  give  to  himself  and  wife;  for  in 
contemplation  of  law  they  constitute  one  person.  This  may  be  cor- 
rect when  applied  to  feoffment  at  the  common  law,  but  not  when 
applied  to  a  covenant  to  stand  seised,  operating  under  the  statute  of 
uses.  In  a  covenant  to  stand  seised  a  freehold  may  commence  in 
future,  for  the  court  in  conveyances  to  uses,  in  order  to  support  limi- 
tations when  no  particular  estate  has  been  granted,  hath  raised  a 
particular  estate  by  implication ;  thereby  establishing  a  maxim  of 
equity,  that  so  much  of  the  use  as  a  man  does  not  dispose  of  remains 
with  him.  As,  a  grant  to  the  use  of  B,  to  commence  four  years  from 
thence,  is  good ;  for  till  the  expiration  of  the  four  years  the  use  re- 
sults to  the  grantor.  So  if  a  man  covenants  to  stand  seised  to  the 
uses  of  his  own  heirs  of  his  own  body,  the  grant  is  good,  and  until 
it  takes  place  the  use  results.  Sanders  on  Uses,  138.  By  the 
common  law  a  man  could  not  make  a  conveyance  or  give  levy  of 
seisure  [livery  of  seisin  ?]  to  himself;  but  he  may  by  way  of  use, 
as  a  feoffment  to  another  for  his  use,  a  lease  or  release  to  another 
for  his  use,  and  the  like  ;  in  such  case  the  limitation  of  the  use  is 
good,  and  the  statute  executes  it  on  himself.  A  man  may  cove- 
nant to  stand  seised  to  the  use  of  himself.  Sand.  180.     Two  questions 
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then  arise  under  this  deed.  First,  is  it  a  covenant  to  stand  seised  ? 
Secondly,  is  there  a  limitation  to  Labau  Berthel  himself  and  wife,  for 
life?  No  particular  form  of  words  is  necessary  to  constitute  a  cov- 
enant to  stand  seised.  The  consideration  is  the  chief  requisite  to 
characterize  and  to  support  it,  as  such  a  conveyance.  This 
consideration  *  is  blood  and  marriage.  It  is  here  to  be  ob-  [282] 
served,  that  if  the  consideration  appears  upon  the  deed, 
though  there  be  no  express  words  of  consideration,  yet  it  is  'suffi- 
cient to  raise  an  use  by  way  of  covenant ;  as,  if  a  man  covenants  to 
stand  seised  to  the  use  of  his  son,  daughter,  wife,  &c.,  without  say- 
ing in  consideration  of  the  natural  love  and  afiPection  he  bears  to- 
wards them,  this  covenant  is  capable  of  raising  an  use.  In  the  pres- 
ent case  the  father  gives  to  his  children,  naming  them,  and  it  is 
apparent  from  the  subsisting  relation  of  parent  and  child  that  it  is 
for  the  natural  love  and  affection  which  he  bears  them,  without  ex- 
pressing it  in  so  many  words,  that  he  makes  the  gift,  and  so  the 
law  construes  it.  Sand,  on  Uses,  438.  The  words  grant,  bargain, 
sell,  enfeoff,  confirm,  are  considered  equally  operative  as  the  words 
^*'  covenant  to  stand  seised,"  and  pari  ratione  must  the  word  used  in 
this  deed,  to  wit,  give^  a  word  more  consonant  to  the  nature  of  this 
particular  transaction  and  the  truth  of  the  case  than  some  of  those 
mentioned,  as  sdl^  &c.  From  this  view  of  the  deed  set  forth  in  the 
bill,  it  may  be  with  propriety  considered  as  a  covenant  to  stand 
seised. 

Secondly,  is  the  life  estate  given  by  this  deed  to  Laban  Berthel 
and  his  wife  Mary  ?     And  here  the  question  is,  properly,  what  was 
his  intent  ?    For  the  intent  will  direct  the  use,  so  as  to  be  executed 
by  the  statute,  as  in  the  case,  4  Term  Reports,  1, 77,  where  the  res- 
ervation showed  the  intent  of  the  parties  to  reserve  a  life  estate.    In 
the  present  case  the  donor,  Laban  Berthel,  gives  ^^  after  his  own 
death,  and  the  death  of  his  wife,  to  his  children."     Many  circum- 
stances appear  upon  the  face  of  this  deed,  to  show  the  intention  to 
be  the  reservation  of  a  life  estate  to  himself,  and  then  to  his  wife. 
One  circumstance  is,  the  time  the  grant  to  the  children  was  to  take 
effect  in   possession,  and    be  enjoyed   by  them,  to  wit,  when  he 
could  no  longer  possess  and  enjoy  it  himself,  or  his  wife. 
It   *  cannot  reasonably  be  presumed  that  he  intended  to     [238] 
turn  himself  and  his  wife  out  of  doors  during  their  lives, 
and  in  advanced  life  to  struggle  for  support,  or  at  the  least  undergo 
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tbe  labor  and  fatigue  of  a  new  establishment.  Another  circum- 
stance shown  on  the  face  of  the  deed,  giving  force  to  this  reasoning, 
is  that  the  premises  given  constitute  his  dwelling,  his  plantation ; 
and  it  does  not  appear  he  had  any  other.  Again,  the  whole  of  the 
tract  is  given  ;  no  part  is  reserved,  from  which  it  might  be  inferred 
be  intended  to  move.  Add  to  all  this,  that  the  dispositions  of  his 
deed,  particularly  those  to  the  children,  are  such  as  contemplate  the 
point  of  time  when  a  final  disposition  of  property  is  made,  and 
when  a  fkrewell  is  taken  to  all  worldly  things,  no  further  use  for  it 
by  the  disposer  being  in  hb  mind  beyond  the  period  then  in  view. 
From  all  these  circumstances  combined,  the  intent  seems  to  be  plaioi 
clear,  and  unequivocal.  The  law  is,  that  where  the  intent  is  appar- 
ent in  the  deed,  it  directs  the  limitation  of  the  uses^  Lord  Kenyou^ 
on  the  above  case^  from  4th  Term  Rep.  181^  seemed  inclined  to  go 
fiirtber  in  ascertaining  the  intention,  by  adverting  to  circumstanees 
beyond  the  deed,  and  subsequent  tberetow  Putting  this  limitation, 
then,  into  legal  order,  it  is  a  covenant  on  the  part  of  the  grantor  to 
stand  seised  to  the  use  of  himself  for  life  ;  then  to  the  use  of  his 
wife  for  life,  and  then  to  the  use  of  his  children  in  fee  ;  all  which 
uses  are  executed  by  the  statute,  and  *  have  become  legal  estates. 
The  law,  then,  according  to  the  intent  a|>parent  in  the  deed,  will 
raise  the  uses  to  be  executed ;  so  moulding  and  arranging  them, 
that  all  shall  be  converted  into  legal  estates  according  to  the  intent. 
The  law  will  also  construe  the  instrument  to  be  of  that  denomina- 
tion which  will  admit  of  such  arrangement,  no  matter  what  the 
parties  may  have  called  it.     By  the  intermarriage  in  the  present 

case,  between  Carter  and  the  widow,  the  husband  became 
[284]     entitled  to  the  wife's  estate  for  life,  so  long  as  he  lived,  *  and 

that  continued.  And  by  the  judgments  and  executions 
against  the  husband,  and  the  subsequent  conveyances  to  the  com- 
plainant, they  became  vested  in  him ;  and  that  the  residue  of  the 
said  Mary's  estate,  bejrond  her  husband's  life,  belongs  to  herself. 
And  it  is  to  be  taken  upon  this  bill,  that  both  her  and  her  husband 
are  yet  living.  The  estate  <^  the  complainant  is  then  yet  continu- 
ing, and  as  to  80  acres,  will  continue  as  long  as  she  lives,  unless 
sooner  determined  by  some  act  in  law,  amounting  to  a  forfeiture. 

On  the  second  ground  of  demurrer,  the  complainant  alleges  that 
the  defendant,  claiming  one  half  of  the  lands  in  fee  by  purchase 
from  two  of  the  children,  bath  entered  on  part  of  them,  and  takea 
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possession,  cut  down  a  quantity  of  timber,  and  carried  it  away.  For 
this  the  complainant  wishes  him  to  account,  and  in  some  cases  such 
accounts,  under  some  circumstances,  have  been  decreed.   1  Bro.  Ch. 

C.  194 ;  8  Bro.  Ch.  0.  37.  These  cases  have  not  been  laid  before 
us ;  they  must,  however,  have  been  decided  where  either  the  title 
df  tlie  complainant  was  admitted,  or  had  been  established  in  a  trial 
at  law.  A  court  of  law  is  the  proper  forum  for  the  examination  and 
establishment  of  a  legal  title ;  not  a  court  of  equity,  which  is  con- 
versant only  with  equitable  titles,  which  courts  of  law  do  not  med- 
dle with.  The  supposed  equitable  nature  of  the  complainant's  title 
n  the  foundation  of  this  bill,  and  that  fails  when  this  court  is  of 
opinion,  as  it  clearly  is,  that  his  estate  is  a  legal,  not  an  equitable 
(me.  When  he  shall  have  sued  at  law,  and  shall  have  overcome  all 
opposition,  then  we  shall  be  able  to  see  whether  he  is  entitled  to 
satisfaction  for  this  timber,  so  far  as  his  interest  extended.  But  is 
it  right  to  order  the  defendant  to  answer  as  to  timber  cut,  when  we 
do  not  know  that  he  will  be  sued  at  law  by  ejectment,  or  if  sued, 
what  will  be  the  event  ?  Who  can  tell,  at  this  stage  of  the  business, 
what  releases,  antecedent  conveyances,  or  other  defenses  he  may 
have  ?  Shall  we,  before  he  has  had  an  opportunity  to  pro- 
duce *  them,  and  have  them  brought  to  the  legal  standard,  [235] 
proceed  as  if  all  had  been  already  investigated  and  settled  ? 

If  we  do  so,  we  may  have  to  retrace  oar  steps  after  progressing  far 
in  the  cause,  when  it  may  eventually  be  discovered  that,  for  some 
reason  not  now  perceived  by  this  court,  the  title  of  the  complain- 
ant may  be  overset.  Of  what  use  will  it  be  to  retain  the  cause  at 
this  stage  of  it,  until  afber  a  trial  in  ejectment  ?  Should  any  diffi- 
culty arise  not  now  anticipated  as  to  the  timber,  then  it  will  be 
time  enough  to  take  an  account  upon  a  bill  filed  for  that  purpose. 
The  bill  ought  not  to  be  retained  upon  a  mere  possibility  that  such 
difBcuIties  may  arise.     See  1  Atkyns,  524  ;  1  Yesey,  232,  521 ;  2  C. 

D.  "  Chancery,"  2,  A,  2. 

Therefore  let  the  demurrer  be  sustained,  and  the  bill  be  dismissed 

with  costs* 

See  King's  Digest,  2446,  2469,  S190,  5786, 11,788. 
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Sampsov  Williams,  Executor  of  Peter  Turkey,  deceased, 

V.  Andrew  Greer^s  Administrators. 

[^Second  CerHorcari.  —  Principal  and  Surety.  —  Notice  of  Suit.  —  Sum- 
mary Proceedingi,"] 

Per  Curiam.  At  Jane  sessions,  1810,  of  Smith  County  Court, 
Andrew  Greer  recovered  judgment  on  motion  against  Sampson 
Williams,  executor  of  Peter  Tumey,  deceased.  The  entry  of  the 
judgment  recited,  that  as  it  appearing  to  the  court  that  judgment 
hath  been  obtained  in  this  court  by  Frederick  Uhls  against  An- 
drew Greer,  as  security  of  Peter  Tumey,  deceased,  on  a  bond  for 
$800,  and  $50  damages,  and  that  said  Greer  hath  paid  the  judg- 
ment in  Aill,  with  $5.25  interest  thereon,  and  $8.01^  costs; 
[236]  *  it  is  therefore  considered  by  this  court,  &c.,  the  judgment 
was  entered  for  $863.26^  to  be  levied  of  the  goods  and 
chattels,  lands  and  tenements  of  the  deceased  in  his  hands  to  be 
administered.  In  August,  1810,  S.  Williams  obtained  a  writ  of 
certiorari  to  remove  the  cause  to  the  Circuit  Court,  and  in  his  peti- 
tion stated  three  reasons.  First,  that  the  execution  had  issued 
against  the  heirs  of  Peter  Tumey  on  a  judgment  against  the  exec- 
utor, and  had  been  levied  on  their  land  without  any  scire  facias 
against  said  heirs.  Secondly,  that  the  covenants  contained  on  the 
condition  of  the  bond  which  Tumey  and  Greer  had  executed,  were 
not  broken.  Thirdly,  that  Williams,  the  executor,  was  not  notified 
of  the  suit  against  Greer.  Fourthly,  that  judgment  against  Greer 
was  entered  without  defense. 

On  the  return  of  the  proceedings,  the  court,  having  heard  the 
allegations  of  the  parties,  ordered  that  the  certiorari  be  dismissed. 

Shortly  after  this  certiorari  was  dismissed,  Sampson  Williams 
procured  a  second  certiorari  to  be  issued,  returnable  to  March 
term,  1811,  which  was  founded  on  a  petition  stating,  that  the  bond 
on  which  the  judgment  against  Greer  was  entered  was  not  proved 
and  recorded,  and  that  no  legal  demand  had  been  made  on  it  of  the 
executor  of  Tumey ;  secondly,  that  Greer  withdrew  his  pleas  to 
the  action,  and  confessed  judgment  for  $50  more  than  the  land 
was  worth;  thirdly,  that  Greer  had  not  paid  the  judgment  re- 
covered against  him ;  fourthly,  that  no  notice  had  been  given  to 
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him,  Williams,  of  the  ihotion  made  hy  Greer  for  judgment; 
fifthly,  that  Greer  was  not  entitled  to  recover  against  him,  nor 
could  he  legally  recover  without  the  intervention  and  verdict  of  a 

jory- 

At  March  term,  1811,  a  rule  was  entered  to  show  cause  why 

the  certiorari  should  not  he  dismissed,  and  reasons  were  filed.     The 
first  was,  because  another  petition  containing  the  same  mat- 
ter was  before  granted  *  and  dismissed  on  the  merits  ;  sec-     [237] 
ondly,  for  all  the  reasons  filed  for  the  dismission  of  the  for- 
mer petition. 

The  court  overruled  the  motion,  and  directed  a  new  trial. 

At  August  term,  1813,  the  defendant,  Williams,  moved  to  quash 
the  proceedings  of  the  County  Court,  which  was  refused. 

At  March  term,  1815,  a  jury  was  impaneled  to  try  certain  facts 
submitted  to  them  by  the  court,  and  found,  first,  that  Andrew 
Greer  was  security  for  Peter  Tumey  on  the  bond  ;  secondly,  that 
he  has  paid  the  full  amount  of  the  judgment  recovered ;  thirdly, 
that  S.  Williams  hath  not  fully  administered,  but  hath  yet  in  his 
hands,  un administered,  $539.54. 

The  court  gave  judgment  for  $300,  the  judgment  of  the  County 
Court,  with  interest  from  the  date,  and  costs  to  be  levied,  &c. 

Two  bills  of  exceptions  are  filed  in  the  cause.  The  first,  for  a 
refusal  by  the  court  to  grant  a  continuance  of  the  cause  on  an  affi- 
davit stating  that  two  material  witnesses  were  absent,  one  of  whom 
could  prove  the  price  which  Tumey  received  for  the  land. 

The  other,  that  the  executor  had  advertised  as  the  law  directs, 
more  than  two  years  before  the  suit  was  commenced  by  Uhls 
against  Greer.  The  bill  of  exceptions  states  that  the  continuance 
was  refused  because  it  was  the  fourth  application.  Another  reason 
might  have  been  added,  that  the  testimony  would  not  have  been 
material.  The  price  given  for  the  land  is  not  the  criterion  of 
damages,  but  the  value  at  the  time  the  covenant  is  broken,  with  in- 
terest.^ The  proof  of  advertising  would  not  have  availed  anything. 
Greer's  right  to  indemnity  did  not  accrue  till  he  paid  the  money ; 
and  Uhls  was  not  bound  to  take  any  notice  of  it. 

The  second  bill  of  exceptions  states  in  substance  that  the  plain- 
tiff, Greer,  produced  the  record  of  the  judgment  recov- 
ered by  Uhls,  and   the  bond   on  which  *  judgment  was     [238] 
1  See  Perkins  v.  HadUy^  4  Uaj.  143,  and  note  sub  Jin. 
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given,  and  prajed  the  coart  to  impanel  a  jaiy  to  inquire  whether 
he,  Greer,  was  not  surety  for  Tumey.  This  was  objected  to, 
first,  because  the  bond  had  not  been  recorded  and  a  demand  made 
for  a  conveyance  before  the  commencement  of  the  suit  against 
Greer,  or  this  suit ;  secondly,  because  Greer  was  not  legally  bound 
in  said  bond,  and  had  fitiled  to  defend  himself  in  llie  action ;  these 
objections  were  overruled.  The  defendant,  Williame,  then  moved 
the  court  to  cause  the  jury  to  inquire,  first,  whether  the  defend* 
ant  has  fully  administered;  secondly,  whether  the  recovery  by 
Uhls,  against  Greer,  was  not  by  collusion  and  fraud ;  thirdly, 
whether  Williams,  as  executor,  had  not  advertised  as  the  law  directs, 
at  least  two  years  befbre  the  suit  brought  against  Greer.  The 
court  refused  to  direct  an  inquiry  on  the  two  last  points,  and  to 
these  opinions  the  defendant  excepted.  In  the  bond  referred  to  in 
the  bill  of  exceptions,  dated  the  S(Hh  of  January,  1802,  Tumey 
bound  himself,  his  heirs,  Ac,  to  H.  M^Elvey,  in  a  penalty  of  (800, 
to  make  a  good  title  for  100  acres  of  land,  describing  it,  as  soon  as 
a  grant  could  be  obtained  i<Mr  it.  Greer  is  ftot  named  'in  the  body 
of  the  bond  or  condition,  but  it  is  signed  and  sealed  by  him  and 
Peter  Tumey,  and  assigned  by  M^Elvey  to  Uhls,  who  commenced 
an  action  of  debt  on  the  penalty  in  June,  1809,  against  Greer. 
He  craved  oyer,  and  by  his  attomey  pleaded  covenants  performed, 
and  afterwards,  at  March  sessions,  1810,  came  the  parties  by  their 
attorneys ;  and  the  defendant  by  his  attomey,  relinquishing  his  for- 
mer plea,  acknowledged  the  plaintiff's  action  against  him.  It  is 
therefore  considered  by  the  court  that  the  plaintiff  recover,  &c. 

Two  objections  are  here  made  to  proceeding  in  the  trial,  that 
Greer  was  not  legally  bound  in  the  bond  and  did  not  defend  him- 
self, and  that  the  bond  was  not  recorded  and  a  demand  made 

before  the  commencement  of  the  suit. 
[289]  *  Though  Greer's  name  is  not  mentioned  in  the  bond, 
yet  he  signed,  sealed,  and  delivered  it,  and  must  be  consid* 
ered  as  bound  thereby.  6  Miss.  T.  R.  688,  and  the  authorities  there 
cited.  Besides,  he  was  considered  as  aa  obligor  in  both  the  petitions 
for  a  eertiorari.  As  fer  as  the  rights  of  the  obligees  are  concerned, 
every  obligor  is  oonsidered  as  a  principal  to  the  fiill  extent  of  his 
obligation.  The  obligee  may  proceed  against  any  one  of  the  obli- 
gors, and  recover  from  him  the  whole  amount  to  wliich  he  is  en- 
titled. It  is  only  between  the  obligors  that  the  question  can  arise 
who  is  principal  or  only  surety. 
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The  act  of  1794,  ch.  5,  which  requires  bonds  for  the  conyeyance 
of  lands  to  be  recorded,  a  copj  to  be  produced  to  the  executor  of  a 
deceased  obligee,  and  a  deautnd  and  refusal  or  fidling  on  the  part  of 
the  executor  to  convey  before  the  personal  estate  of  the  deceased 
shall  be  charged^  ought  not  and  it  is  believed  does  not  impair  the 
right  of  the  obligee  to  proceed  against  the  obligor  who  is  living. 
The  bond  need  not  be  recorded  except  as  between  the  obligee  and 
executor  or  administratcur  of  the  principal  obligor.  It  need  not  be 
recorded  as  between  the  obligee  and  living  coobligiM^,  In  the  foiv 
mer  case  it  is  required  only  for  the  information  of  executors,  who 
otherwise  could  not  so  well  ascertain  the  genuineness  of  the  bond, 
and  to  furnish  him  with  an  unexceptionable  voucher  on  settlement. 
But  information  of  this  kind  is  not  necessary  for  one  who  is  charged 
as  obligor,  for  he  knows  as  well  without  the  information  as  with  it, 
whether  it  be  a  genuine  instrument  or  not. 

The  remedy  by  motion,  pursuant  to  the  act  of  1801,  ch.  15,  will 
extend  by  the  general  expressions  used  in  the  act  to  all  bonds  with- 
out exception,  not  to  bonds  for  money  only,  and  includes  the  bond 
in  question.  The  act  of  1809,  ch.  69,  dh?ects  a  jury  to  be 
impaneled  to  inquire  concerning  the  suretyship  ;  but  *  it  is  [240] 
only  necessary  when  that  fact  is  not  apparent  on  the  face  of 
the  bond. 

Since  the  act  of  1801,  the  court  will  not  permit  a  surety  to  con- 
fess judgment,  whether  he  intend  to  proceed  against  the  principal 
at  common  law  or  under  that  act,  if  the  principal  in  court  offer  to 
defend  and  tender  su£Scient  counter  security.  If  such  offer  be  not 
made,  he  is  not  obliged  to  defend  since  the  act  any  more  than  be- 
fore. And  indeed  he  stands  exactly  as  before,  if  such  offer  be  not 
made.  Before  the  act,  he  might  pay  without  suit,  and  recover 
over  against  his  principal.  But  if  he  paid  too  much,  or  confessed 
judgment  for  more  than  was  legally  due,  he  could  recover  only  for 
so  much  as  was  legally  due.  Notice  of  a  suit  need  not  be  given 
by  a  party  to  his  principal,  or  to  the  executor ;  for  the  contract  im- 
plied by  law  between  them  that  the  surety  shall  be  absolutely  in- 
demnified; not  upon  condition  that  he  give  notice  of  the  suit 
commenced  against  him.  The  principal  hath  notice'  enough  when 
he  is  apprised  that  the  bond  is  not  satisfied  by  himself.  What  if 
the  principal  or  his  executor  be  out  of  the  State,  must  the  surety 
be  without  remedy  because  he  hath  not  been  able  to  give  notice  be- 
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fore  judgment  against  himself?     The  obligee  is  not  bound  to  wait 
a  moment. 

The  surety,  under  the  act  of  1801,  need  not  give  notice  of  his 
motion  for  judgment.  The  act  requires  no  more  than  a  motion  in 
the  same  court  where  judgment  is  rendered  against  him,  or  the 
production  of  the  record,  when  his  motion  is  made  in  another  court. 
The  defendant  to  the  motion  for  judgment  may  indeed  be  estopped 
by  a  citation  in  the  original  suit.  Without  such  notice  he  is  not 
precluded  from  alleging  every  material  fact,  either  under  this  act 
or  at  the  common  law.  If  judgment  be  taken  on  motion  against  an 
executor  who  has  fiilly  administered,  that  may  be  shown  on  the  %ci. 

fa.  to  charge  the  executor  de  bonii  propriis. 
[241]         *  For  a  matter  already  acted  on  and  appearing  of  record, 
a  writ  of  error  would  be  the  proper  remedy. 

If  without  notice  the  original  judgment  be  confessed,  and  be  for 
too  much,  or  there  be  any  other  new  &ct,  material,  alleged  by  the 
defendant  to  the  motion,  these  may  be  brought  into  examination  by 
stating  them  in  a  petition  for  a  certiorari  and  on  a  motion  to  dismiss ; 
the  court,  in  order  to  discover  whether  an  inquiry  be  necessary  or 
not,  would  on  affidavits  ascertain  the  probability  of  their  existence, 
and  thereupon  divert  a  more  solemn  inquiry,  to  the  end  that  such 
material  facts  might  be  finally  established.  The  defendant  would 
then  have  the  same  advantage  he  would  have  had  by  virtue  of  the 
motion.  If,  afler  hearing  affidavits  concerning  these  allegations,  the 
court  dismiss  the  certiorari,  that  ought  to  be  taken  as  conclusive 
proof  of  their  non-existence.  Had  he  appeared  in  opposition  to  the 
motion  for  judgment  when  made,  the  court  would  have  heard  his 
allegations,  in  a  form  not  much  more  solemn  than  they  are  now 
heard  upon  the  motion  to  dismiss  the  certiorari.  As  to  any  antece- 
dent facts  which  might  have  been  stated  in  the  same  petition,  these 
too  ought  to  be  excluded  from  further  investigation,  unless  perhaps 
under  some  very  special  circumstances,  otherwise  new  facts  which 
were  known  or  might  have  been  known,  might  be  alleged  ad  infiv- 
itum  as  new  causes  for  further  certiorariSy  and  the  protraction  of 
controversies  be  rendered  endless.  Every  second  certiorari^  there- 
fore, is  void,  unless  supported  by  some  extraordinary  circumstance, 
which  this  is  not ;  the  second  certiorari^  and  all  the  proceedings  con- 
sequent on  it,  are  illegal  and  erroneous.  But  to  what  point  does 
this  lead  us  ?    Can  Williams,  the  plaintiff,  here  assign  that  for  error 
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which  is  for  his  own  advantage,  and  hath  been  done  at  his  instance  ? 
He  cannot.  One  of  the  errors  assigned  by  him  is  a  refusal  to  in- 
quire into  the  issne  tendered,  of  fraud  and  collusion  between 
Greer  and  Uhls  the  assignee  of  the  *  bond.  We  incline  to  [242] 
the  opinion  that  the  court  ought  to  have  permitted  and  to 
have  directed  this  issue  to  be  tried  had  the  cause  been  properly 
brought  up.  What  then  ?  Shall  we  reverse  this' judgment  and  re- 
mand the  cause  for  a  new  trial,  when  we  are  satisfied  by  inspecting 
the  record,  that  neither  this  or  any  other  fact  ought  to  have  been 
tried  on  this  second  eertioTari  f  Should  we  now  send  it  back  and  a 
.judgment  be  rendered  against  Greer,  the  result  would  be  that  he 
could  procure  the  whole  proceedings  on  the  second  certiorari  to  be 
reversed.  Such  judgment  must  now  be  ^ven  by  this  court  as  the 
Circuit  Court  ought  to  have  given. 

Let  all  the  proceedings  on  the  second  certiorari  be  set  aside,  and 
the  judgment  of  the  Circuit  Court  refusing  to  dismiss  this  certiorari 
be  reversed.  And  let  the  former  judgment  to  dismiss  the  first  cer- 
tiorari be  affirmed. 

See  WUIy.  WiU,  5  Haj.  276;  King's  Digest,  1982,  6659,  10,140,  10,141, 
11,241,  11,248. 


Solomon  George  and  William  Henshaw  v.  James  Lewis, 

Chairman,  &c. 

{^Practice.  —  (>y«r.  —  VarianeeJ] 

Per  Curiam.  James  Lewis,  chairman  of  the  Board  of  Trustees 
for  Carrick  Academy,  brought  an  action  of  debt  against  George  and 
Henshaw,  in  the  Circuit  Court  of  f^ranklin  County.  The  declara- 
tion is  in  the  usual  form,  not  stating  that  S.  George  signed  the  bond 
by  attorney.  The  defendant  craved  oyer  of  the  bond,  which  is  set 
forth  in  the  record,  and  it  is  stated  therein  that  Solomon  George,  by 
Phoebe  George,  and  W.  Henshaw  are  bound,  &c.  The  condition 
sets  forth,  that  S.  George,  by  Phoebe  George,  had  rented  86  acres 
of  school  land,  and  on  certain  conditions  by  him  to  be  per- 
formed, the  *  bond  to  be  void.  It  is  signed  thus  :  Solomon  [243] 
George  (seal)  by  Phoebe  George  ;  William  Henshaw  (seal). 
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The  defendant  demurred,  and  as  causes  of  demurrer  stated,  first, 
because  by  the  pkintiff 's  own  showing,  the  writing  obligatory  de- 
clared on  is  not  signed  or  sealed  by  S.  George,  or  any  person  legally 
authorized  by  him ;  secondly,  he  does  not  show  that  Phcebe  Oeoi^ 
was  authorized  to  sign  for  Solomon  ;  thirdly,  because  he  does  not 
show  she  was  authorised  to  rent  the  land  for  Solomon ;  fourthly,  a 
variance  between  the  writing  declared  on  and  that  produced.  In 
the  former  he  is  charged  as  liable  by  his  own  act ;  in  the  latter  bj 
the  act  of  Phosbe  George,  if  liable  at  all ;  fifthly,  the  defendant 
Henshaw  is  not  liable,  being  joined  with  parties  not  bound  by  the 
contract ;  sixthly,  the  declaration  is  informal  and  unsubstantial.  Tbe 
demurrer  was  overruled,  a  writ  of  inquiry  was  awarded,  and  a  jury 
at  the  next  term  assessed  damages  to  $200.  Judgment  was  rendered 
for  the  debt  in  the  declaration  mentioned,  to  be  discharged  fay  the 
payment  of  |I200,  the  damages  assessed  by  the  jury.  The  defend- 
ant prayed  a  writ  of  error,  and  assigned  for  error  the  same  causes  as 
set  forth  in  his  demurrer. 

A  bond  upon  oyer  becomes  part  of  the  declaration  (1  Saund.  Rep. 
317 ;  Doug.  476,  477,  8  edition  ;  Carthew,  518  ;  6  Mod.  27,  287)  ; 
and  then  if  it  show  a  good  cause  of  action  it  must  be  denied  or 
avoided ;  for  if  the  defendant  demur  which  confesses  the  declaration, 
judgment  must  be  for  the  plaintiff.  Upon  oyer  had,  the  defendant 
is  apprised  fully  of  the  mode  of  execution  intended  to  be  established 
by  proof,  and  can  no  longer  complain  of  uncertainty  or  variance, 
having  before  him  the  very  instrument  verbatim  ;  it  shows  an  exe- 
cution by  A  B  as  attorney  for  C  D,  and  enables  him  to  call  in  ques- 
tion the  authority  given  to  the  attorney  upon  non  e9t  factum.  Then 
here  the  demurrer. is  bad,  for  upon  the  whole  declaration, 
[244]  including  *  the  bond  and  condition  set  out  upon  oyer,  it  is 
plain  that  there  is  a  debt  due  and  unpaid.  The  declaration 
then  also  shows  lands  rented  to  George  through  the  agency  of  Phoebe, 
which  fact  will  also  stand  or  fall  by  the  plea  of  non  ut  factum^  for 
the  writing  states  that  fiict,  and  if  genuine,  proves  it  undeniably. 
And  there  is  no  variance,  for  the  former  part  of  the  declaration  is 
explained  by  the  latter  part  containing  the  bond  set  out  verbatim  ;  at 
first  it  is  a  bond  executed  by  A  B,  at  last  by  A  B  by  his  attorney, 
reducing  to  a  certainty  that  which  was  before  doubtful  as  to  the 
mode  of  execution.  Henshaw,  on  this  view  of  the  case,  is  joined 
with  parties  liable  ;  the  contrary  supposition  is  incorrect.    Here  is 


Dec.  Term,  1817.]  4  HAYWOOD. ;  465 . 

Darby  v.  Anglin. 

a  substantial  declaration,  and  after  a  general  demurrer  the  court  is 
bound  not  to  regard  formalities. 

Affirm  the  judgment  of  the  Cireuit  Court. 

See  Gratz  v.  Stump,  Cooke,  494 ;  Payton  v.  Trigg,  4  Hay.  250 ;  SmUh  v.  Eu- 
hanks,  9  Yer.  20 ;  Michie  ▼.  Governor,  4  Hum.  486 ;  Smith  t.  Crosswkite,  5  Hum. 
59;  Copekmd  v.  May,  1  Tenn.  391;  Wood  v.  Hancock,  4  Hum.  465;  Harvey 
y.  Goodrum,  9  Yer.  273;  McConnell  v.  Read,  Mar.  &  Yer.  224;  Haley  ▼.  Long, 
Peck,  93 ;  Degraffenreid  v.  Mays,  6  Yer.  465;  Jones  y.  Simmons,  4  Hum.  314; 
ifoWtn  V.  Bank  of  Tenn.,  2  Cold.  832;  King's  Digest,  6168,  9109,  9207  et  seq. 


Patrick  Darby's  Lessee  v.  Angun  and  Wiluams. 
[^Paying  Wixrc^s  DeUs.  —  Ouardxan  ad  Litem.'] 

Per  Curiam.  The  facts  agreed  in  this  case  in  substance  are, 
that  a  grant  issued  for  the  land  in  dispute  to  John  Elliot,  dated  the 
18th  of  Maj,  1789 ;  that  he  was  killed  by  the  Indians  on  the  12th 
of  May,  1789,  leaving  George  S.  Elliot,  his  only  son  and  heir  at  law, 
who^  in  January,  1816,  sold  and  conveyed  the  same  land  to  Patrick 
Darby,  the  lessor  of  the  plaintiff.  In  January,  1790,  administration 
of  the  estate  of  John  Elliot,  deceased,  was  granted  by  the  Court  of 
Pleas  and  Quarter  Sessions  for  the  county  of  Tennessee  where  he 
resided  at  the  time  of  his  death,  to  George  Oldham  and  Daniel 
Johnston,  who  gave  bond  and  sureties  as  the  law  directs,  and 
entered  *  on  their  administration.  James  Elliot  instituted  [245] 
an  action  against  the  administrators.  At  the  return  term 
the  administrators  pleaded  that  they  had  fully  administered.  At 
July  term,  1791,  the  jury  found  for  the  plaintiff,  and  assessed  his 
damages  to  .£163  16a.  At  the  April  term  of  this  court,  the  letters 
of  administration  granted  to  Oldham  and  Johnson  were  duly  repealed, 
and  administration  was  granted  to  Tilpha  Elliot,  the  widow  of  the 
deceased,  who  took  on  herself  the  administration  ;  and  at  the  same 
term  the  court  appointed  her  guardian  to  her  infant  son,  George  S. 
Elliot,  and  daughter,  Tilpha  lEUiot.  She  gave  bond  and  sureties, 
and  entered  on  her  said  guardianship.  Shortly  after  her  appoint- 
ment as  administratrix,  Robert  Nelson  instituted  an  action  against 
her ;  she  pleaded  fully  administered,  and  covenants  performed.     In 
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October,  1791,  a  jury  found  for  the  plaintiff  £41  12«.     In  April, 

1792,  the  court  ordered  that  George  Neville  be  appointed  guardian 
to  George  S.  Elliot,  for  the  special  purpose  of  receiving  service  of 
two  scire  facias*  s^  one  at  the  instance  of  James  Elliot,  the  other  at 
the  instance  of  Robert  Nelson  against  Greorge  S.  Elliot,  as  heir  at 
law  of  John  Elliot,  deceased,  to  show  cause,  if  any  he  had,  whj 
execution  should  not  be  had  of  the  real  estate  of  the  deceased  in  his 
hands,  and  that  he  be  vested  with  full  power  to  defend  the  same. 
Scire  facials  were  issued  and  were  made  known,  and  judgments 
entered  thereon  in  April  term,  in  the  year  1793.  The  court  ordered 
that  two  tracts  of  land  be  condemned  for  the  use  of  James  Elliot 
and  Robert  Nelson,  and  that  writs  of  fieri  facias  issue  to  sell  said 
tracts  of  land.  At  July  term,  1793,  the  following  order  was  made  : 
"  George  Neville,  Esquire,  guardian  to  George  S.  Elliot,  comes  into 
court  and  prays  an  order  of  sale  for  two  tracts  of  land  lying  in  Sum- 
ner County,  to  discharge  debts  hanging  over  said  estate ;  320 

£246]  acres  on  Station  Camp,  and  640  acres  on  *  Cedar  Lick, 
which  is  granted  ;  and  ordered  that  the  clerk  issue  an  order 
to  the  sheriff  of  Sumner  County  for  that  purpose."  At  October 
term,  1793,  which  was  after  the  sale  hereinafter  mentioned,  it  was 
ordered  that  execution  issue  against  the  real  estate  of  John  Elliot, 
deceased,  to  satisfy  the  remaining  part  of  three  judgments,  recovered 
by  James  Elliot,  Robert  Weakly,  and  Robert  Nelson  against  the 
heirs  of  John  Elliot,  deceased.     The  clerk  issued  the  order  of  July, 

1793,  to  the  sheriff  of  Sumner  County,  directing  him  to  sell  said 
tracts  of  land,  by  virtue  of  which  order  the  sheriff  of  Sumner  County 

did  sell  both  tracts  on  the  day  of  September,   1793 ;   that 

Robert  Nelson  was  the  highest  bidder,  and  purchased  the  land  now 
in  controversy ;  and  on  the  24th  of  October,  1793,  George  Neville, 
as  special  guardian,  made  and  executed  a  deed  of  conveyance  to 
Robert  Nelson  for  the  said  tract  of  land.  The  defendants  claim  by 
a  regular  chain  of  conveyances  from  Robert  Nelson,  and  are  in  pos- 
session. The  grant  and  all  the  deeds  on  both  sides  are  admitted  to 
be  duly  registered.  Tilpha  Elliot,  who  was  appointed  guardian  to 
George  S.  Elliot;  was  living  in  the  county  of  Tennessee,  and  acting 
as  guardian  at  the  time  George  Neville  was  appointed  special  guar- 
dian, and  when  these  proceedings  took  place ;  she  never  was  removed 
from  her  guardianship  by  any  order  of  court,  but  continued  to  act 
as  such  till  George  S.  Elliot  attained  the  age  of  21  years,  which 
was  in  the  year  1809. 
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These  are  the  material  facts  upon  which  the  judgment  of  the 
court  is  to  be  founded.    And  the  question  upon  them  is  not  as  to 
the  powers  of  a  Court  of  Pleas  and  Quarter  Sessions  to  appoint 
guardians  ;  nor  as  to  the  powers  of  a  court  in  which  a  cause  is  de- 
pending, to  appoint  a  guardian  ad  litenij  for  they  may  do  so  if  the 
standing  guardian  be  so  circumstanced  that  he  cannot  defend  the 
ward ;  nor  as  to  the  continuance  of  his  powers,  for  they 
determine  at  the  end  of  the  suit  in  *  which  he  is  appointed ;     [247] 
but  the  question  is  as  to  his  right  to  apply  to  the  County 
Court  for  a  sale  of  the  ward's  inheritance  under  the  act  of  1789,  ch. 
39,  §  5.     Certainly,  with  respect  to  a  guardian  ad  litem^  he  ought 
not  to  be  admitted  where  there  is  a  standing  guardian  who  can 
act ;  for  the  latter  is  selected  by  the  County  Court,  who  are  well 
acquainted  with  the  persons  from  whom  the  selections  are  to  be 
made ;  whereas  the  court  in  which  a  suit  may  be  depending,  at  a 
great  distance,  perhaps,  from  the  residence  of  the  ward,  have  no 
knowledge  at  all  of  the  person  best  qualified.      The  guardian  ad 
litem  considers  himself  appointed  pro  forma^  and  is  not  informed,  as 
the  standing  guardian  is,  either  of  the  circumstances  of  the  demand, 
or  of  the  assets  in  the  hands  of  the  administrator,  or  of  those  in  the 
hands  of  the  standing  guardian.     It  is  impossible  that  he  can  defend 
for  the  minor  with  the  same  advantages  that  the  standing  guardian 
can.     His  duties  to  the  ward  are  not  fastened  upon  him  by  bond 
and  sureties  and  oath,  as  those  of  the  other  guardian  are ;  nor  can 
he  be  so  readily  convicted  of  inattention  and  carelessness,  in  neg- 
lecting or  misconducting  the  defense  committed  to  his  charge.     It 
was  well  said  by  Judge  Moore,  in  2  Haywood,  74,  let  the  bar  take 
notice  that  guardians  ad  litem  shall  not,  for  the  future,  be  strangers 
appointed  by  the  court  in  which  a  suit  depends.     If  the  suit  be 
misconducted,  what  remedy  has  the   minor  against  the  stranger 
appointed  to  be  his  defender  ?     No  bond,  or  sureties,  or  responsible 
estate  has  he  out  of  which  satisfaction  can  come  to  make  whole  the 
injured  ward.     In  general,  such  persons  are  appointed  guardians  by 
the  County  Court  as  are  of  kin  to  the  minor,  and  are  influenced 
either  by  their  family  pride  or  expectation  of  future  succession,  to 
prevent  the  diminution  of  the  ward's  estate  by  unjust  exactions. 
AH  these  advantages  are  thrown  away  by  the  appointment  of  a 
guardian  ad  litem.     He  ought  never  to  be  appointed  but  in 
cases  of  *  extreme  necessity.     It  can  only  be  said  of  him,     [248] 
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that  he  is  perhaps  better  than  no  guardian  at  all,  and  indeed 
oftentimes  that  sentiment  would  be  yery  problematical.  But  when 
we  proceed  further  still,  and  ask  the  question,  shall  the  court 
listen  to  a  stranger  applying  in  place  of  the  guardian  for  the 
sale  of  the  ward's  estate,  we  must  look  at  the  act  of  1789,  ch.  39, 
§  5,  in  these  words :  ^^  That  when  any  guardian  shall  have  notice 
of  any  debt  or  demand  against  the  estate  of  his  or  her  ward,  he  or 
she  may  apply  to  the  County  Court  where  such  guardianship  was 
granted,  for  an  order  to  sell  so  much  of  the  personal  or  real  estate 
of  such  ward  as  may  be  sufficient  to  discharge  such  debt  or  demand, 
and  such  order  of  the  court  shall  particularly  specify  what  property 
may  be  sold,  and  such  property  shall  be  sold  on  the  same  credit,  and 
under  the  same  regulations  as  property  sold  by  executors  or  admin- 
istrators is  or  may  be  by  law.  And  the  proceeds  of  such  sales  shall 
be  considered  as  assets  in  the  hands  of  the  guardian,  for  the  benefit 
of  creditors,  in  like  manner  as  assets  in  the  hands  of  an  adminis- 
trator or  executor,  after  set.  fa.^  as  by  the  act  directed.  And  the 
same  proceedings  may  be  had  against  £uch  guardian,  with  respect  to 
the  assets  aforesaid,  as  might  be  had  or  taken  against  an  executor 
or  administrator  in  similar  cases,  provided,  nevertheless,  that  no 
execution  shall  be  levied  on  the  goods  or  chattels,  lands  or  tene- 
ments of  any  minor,  in  the  hands  of  his  guardian,  until  twelve 
months  aft;er  judgment  obtained  on  the  scire  facias  aforesaid,  nor 
shall  execution  issue,  liable  as  aforesaid,  at  any  time,  but  on  motion 
in  open  court."  What  shall  we  say :  that  the  application  is  as 
well  when  it  comes  from  a  stranger  as  the  guardian  ?  Why  apply 
to  the  County  Court  ?  Because  they  are  presumed  to  know  some- 
what of  the  circumstances  of  the  estate,  at  least  to  possess  the 
means  of  obtaining  correct  information  concerning  it.     Why  is  the 

application  to  come  from  the  guardian  ?  He  is  acquainted 
[249]     with  the  ward's  estate,  *  both  real  and  personal,  has  given 

an  inventory  of  it,  and  knows  how  far  it  has  increased  or 
diminished  since  his  appointment.  He  knows  the  probability  of  a 
recovery  or  not,  for  he  has  been  led  to  converse  and  inquire  upon 
that  subject,  by  means  of  the  character  he  has  sometime  sustained. 
He  also  is  liable  for  any  unnecessary  sale,  caused  by  an  useless 
application  to  the  court.  He  knows  the  value  of  the  assets  in  the 
hands  of  the  administrator,  and  can  come  to  an  exact  conclusion 
with  respect  to  the  existing  necessity  for  a  sale  or  not.     For  these 
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and  other  considerations,  the  law  directs  tlie  application  to  come 
from  him.  Besides  this,  the  money  is  to  be  received  by  him,  and 
to  be  disposed  of  in  a  course  of  legal  administration.  How  can  the 
guardian  ad  litem  do  this,  having  no  knowledge  of  any  demand 
against  the  estate  except  that  he  is  appointed  to  contest  ?  Every 
benefit  contemplated  by  the  law  is  lost  by  appointing  a  stranger  to 
sell.  If  he  is  to  receive  the  money,  how  is  a  creditor  to  be  satis- 
fied ?  He  may  still  proceed  against  the  lawful  guardian,  and  com- 
pel another  sale  of  some  other  part  of  the  real  estate.  How  is  the 
creditor  to  obtain  judgment  against  the  stranger  ?  How  is  the  law- 
ful guardian  to  get  out  of  his  hands  the  money  that  is  in  them  ? 
How  is  that  money  to  be  considered  as  assets  in  the  hands  of  the 
lawful  guardian  ?  He  may  say,  I  have  no  assets,  they  are  in  the 
hands  of  this  stranger,  taken  firom  me  by  the  officers  of  the  law, 
and  placed  in  his  hands.  Will  not  that  be  a  defense  for  him  ? 
What  shall  become  of  the  surplus  ?  And  if  the  stranger  be  unable 
to  refund,  whose  loss  shall  it  be  ?  In  case  of  a  lawiiil  guardian, 
those  who  appointed  are  liable,  if  no  security  or  insufficient  security 
be  taken.  But  here,  by  means  of  a  new  appointment  under  this 
act,  everybody  is  safe  from  liability,  and  none  suffers  but  the  inno- 
cent minor.  The  County  Court  have  no  power  to  make  any  such 
order  but  upon  application  of  the  appointed  guardian ;  and 
to  be  executed  *  by  him  alone,  standing  encircled  by  all  his  [250] 
responsibilities,  none  of  them  furnished  with  excuses  by  the 
interposition  of  a  stranger. 

The  order  in  this  case  was  wholly  void,  and  consequently  the 
sale  under  it,  with  all  it  consequents.  Vide  3  Ba.  Ab.  "  Guardian," 
D,  on  notes ;  2  Hay.  74 ;  2  C.  D.  «  Chanceiy,"  303,  3*4 ;  3  Bun-. 
436. 

Reverse  the  judgment  of  the  Circuit  Court,  and  remand  the 
cause  to  that  court  to  be  tried  de  novo. 

See  Code,  2516-19 ;  King's  Digest,  7089,  7090. 
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John  Patton,  Senior,  v.  William  and  Abraham  Trigg. 
[  Variance.  —  Abatement  —  IXscontinuajtceJ] 

Per  Curiam.  William  Trigg  and  Abraham  Trigg  had  recov- 
ered a  judgment  in  the  County  Court  of  Sumner,  against  William 
and  John  Bayee,  by  attachment.  William  Bayee  removed  the 
cause  by  certiorari  to  the  Circuit  Court.  John  Payton,  senior,  and 
Richard  Bayee,  were  his  sureties  on  the  bond  for  the  certiorari^ 
which  was  afterwards  dismissed  by  the  court.  This  is  an  action  of 
debt  commenced  against  both  the  sureties  in  the  certiorari  bond. 
The  writ  issued  the  6th  of  April,  1816,  and  was  executed  on  both, 
and  a  declaration  in  the  usual  form  was  filed  against  Payton  alone. 
Both  the  defendants  appeared  and  craved  oyer  of  the  writ,  decla- 
ration, and  bond,  and  also  of  the  condition ;  and  for  plea,  say,  that 
notwithstanding  the  certiorari  mentioned  in  the  condition  was  dis- 
missed at  April  term,  1815,  of  the  court,  for  want  of  sufficient 
matter  set  forth  to  maintain  the  same,  yet  before  suing  out  the 
original  writ  in  this  cause,  to  wit,  on  the  25th  of  November,  1815, 
another  certiorari  and  iupersedeas  issued  to  stay  all  further  proceed- 
ings in  the  same  cause.  Which  last  mentioned  writ  of  nc- 
[251]  persedeas  *  remained  in  said  court  undetermined,  on  the 
day  on  which  the  original  writ  in  this  cause  issued.  All 
which  they  are  ready  to  verify.  Wherefore  they  pray  judgment^ 
whether  the  original  writ  ought  to  abate.  On  the  argument  day, 
the  counsel  for  the  plaintiff  moved  the  court  to  disallow  the  plea  and 
enter  judgdient,  which  motion  was  sustained  by  the  court. 

At  the  next  term,  the  defendant,  John  Payton,  having  failed  to 
file  a  plea  to  the  merits,  judgment  was  entered  against  him  for 
$1,000,  the  penalty  of  the  bond,  of  which  the  plaintiff  released 
$621.79. 

The  defendant  filed  reasons  in  arrest  of  judgment :  — 

First,  that  the  writ  issued  against  Richard  Bayee  and  John  Pay- 
ton,  and  was  served  in  both,  and  the  declaration  is  against  John 
Payton  only.  Secondly,  because  there  is  a  variance  between  the 
writ  and  declaration.  The  reasons  in  arrest  of  judgment  were  over- 
ruled, and  the  cause  was  removed  to  this  court  by  writ  of  error. 

Now  it  is  true  that  a  motion  to  arrest  judgment  comes  too  late 
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after  judgment ;  and  dropping  any  pai*t  of  the  demand,  or  some  of 
the  persons  mentioned  in  any  previous  part  of  the  proceedings,  is  a 
discontinuance ;  yet  that  is  aided  by  the  statute  82  Henry  VIII. 
eh.  80,  and  4  &  5  Anne,  ch.  16,  both  as  to  judgments  entered  upon 
verdicts  and  ^hose  entered  upon  general  demurrer,  confession,  non 
dicit^  non  sum  ir^formatus^  and  writ  of  inquiry. 

As  to  the  plea  in  abatement  by  the  two  defendants  served  with 
process  after  a  declaration  against  one  only,  the  plaintiff  was  not 
bound  to  contest  with  the  one  not  declared  against ;  and,  of  course, 
not  bound  to  receive  a  plea  in  which  that  one  was  a  party ;  since 
the  facts  stated  in  that  plea,  if  received,  must  either  be  admitted  or 
denied  by  the  plaintiff,  and  that  would  reintroduce  the  dis- 
missed defendant.  *  The  court  were  right,  therefore,  in  [252] 
rejecting  that  plea.  The  defendant  retained  in  court  and 
declared  against  by  the  plaintiff,  could  only  take  advantage  of  drop- 
ping the  other,  that  being  to  his  prejudice,  both  as  to  the  defense 
which  now  he  is  called  upon  to  make  without  the  assistance  of  his 
companion,  and  also  as  to  the  recovery,  which,  if  effected,  he  will 
now  have  to  bear  alone.  The  defendant  declared  against,  however, 
did  not  attempt  to  complain  of  this  omission ;  and  the  case  is  no 
.more  than  this :  that  two  are  sued  and  served  with  process,  one  only 
declared  against,  and  judgment  against  him  by  default.  Here, 
indeed,  is  a  discontinuance,  but  not  fatal,  as  it  would  have  been 
on  special  demurrer  for  the  variance.  The  discontinuance  is  now 
helped,  and  we  must  proceed  as  if  the  party  against  whom  judg- 
ment was  rendered  had  been  originally  proceeded  against  alone. 
Str.  478  ;  5  C.  D.  «  Pleader,"  E  1,  F  4,  Q  8,  W  2.  The  law  wfll 
not,  after  judgment,  help  him  by  reversing  the  same  for  error,  in 
this  respect,  who  would  not  help  himself  in  time  by  a  special  de- 
murrer for  the  variance.  It  is  enough  that  the  opportunity  has 
been  offered  to  save  himself  from  the  inconvenience  of  being  pro- 
ceeded against  alone,  and  hath  not  been  used. 

Affirm  the  judgment  of  the  Oireuit  Court. 

See  King's  Digest,  555,  9208,  9284,  9514. 
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JoHK  M^ Adams  v.  William  Reney. 
[^Slander,  —  Actionable  WardsJ] 

Per  Cubiam.  This  is  an  action  of  slander  brought  by  M^  Adams 
against  Reney.  The  declaration  commences  in  the  usual  form,  and 
charges  that  the  defendant  did  falsely  and  maliciously  pub- 
[258]  lish  and  speak  of  and  concerning  *  the  plaintiff  the  follow* 
ing  false,  scandalous,  and  malicious  words,  to  wit :  John 
M^ Adams  stole  Thomas  Graves's  dollar.  Secondly,  he  (meaning 
the  plaintiff)  took  up  your  dollar  (meaning  Thomas  Grayes's  dol- 
lar), turned  his  face  from  the  company,  and  put  it  in  his  puise 
(meaning  thereby  that  the  plaintiff  stole  Thomas  Graves's  dollar). 
Thirdly,  fidsely  and  maliciously  spoke  the  following  fiilse,  scanda- 
lous and  malicious  words,  to  wit:  John  M^ Adams  took  Thomas 
Graves's  dollar  and  put  it  in  his  pocket  (meaning  thereby  that  the 
plaintiff  was  guilty  of  larceny)^  Fourthly,  fidsely  and  maliciously 
spoke  the  following  false,  scandalous,  and  malicious  words,  to  wit : 
John  M' Adams  took  Thomas  Graves's  dollar  off  the  table  and  put 
it  in  his  pm*se. 

The  defendant  pleaded  not  guilty,  justification,  and  the  statute 
of  limitations.  The  cause  was  heard  June  term,  1816.  ^'  The 
jury  on  oath  say,  they  find  said  defendant  not  guilty  of  the  charge 
in  manner  and  form  as  set  forth  in  the  first  count  in  the  plaintiff's 
declaration.  And  the  jurors  aforesaid  do  further  say  they  find  the 
defendant  guilty  of  speaking  the  words  specified  in  the  second, 
third,  and  fourth  counts  in  said  declaration,  and  that  said  defendant 
was  not  justified,  as,  in  replying,  said  plaintiff  hath  alleged,  and  as- 
sess his  damages  to  $100  besides  his  costs." 

The  defendant  moved  an  arrest  of  judgment  because,  first,  the 
words  charged  in  the  second,  third,  and  fourth  counts  are  not  ac- 
tionable; secondly,  there  is  no  colloquium  to  which  the  words 
charged  to  have  been  spoken  can  refer. 

The  court  ordered  the  judgment  to  be  arrested,  and  the  plaintiff 
prayed  a  writ  of  error  to  this  court. 

The  words  laid  in  this  declaration  are  stated  to  have  been  mali- 
ciously and  publicly  spoken  with  intent  to  defame  and  injure  the 
plaintiff  below.     The  words  themselves  are  to  be  understood  in 
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their  common  *and  usual  acceptation,  and  as  those  to  [254] 
ivhom  they  were  addressed  understood  them.  We  adopt 
the  reasoning  which  the  court  unanimously  went  upon  in  Cowp. 
278,  where,  upon  not  guilty  pleaded,  the  jury  found  a  general  ver- 
dict for  the  plaintiff,  with  X500  damages.  They  cited  and  relied 
upon  the  case  of  Ward  against  Reynolds,  in  which  case  the  court 
held  the  words  to  be  actionable  because,  by  the  whole  frame  of 
them,  they  were  spoken  by  way  of  imputation.  Lord  Chief  Justice 
Parker  said :  "  It  is  very  odd,  that,  after  a  verdict,  a  court  of  jus- 
tice should  be  trying  whether  there  may  not  be  a  possible  case  in 
which  words  spoken  by  way  of  scandal  might  not  be  innocently 
said  ;  whereas,  if  that  were  in  truth  the  case,  the  defendant  might 
have  justified,  or  the  verdict  would  have  been  otherwise.  If  inno- 
cently spoken,  said  the  court  in  the  case  repoii;ed  by  Cowper,  the 
jury  might  have  found  a  verdict  for  the  defendant,  but  they  have 
put  a  contrary  construction  upon  the  words  as  laid.  Now  apply 
the  doctrine  here  laid  down  to  the  present  case,  and  what  is  the 
consequence  ?  If  the  verdict  find  the  defendant  below  guilty  gen- 
erally^  it  establishes  the  fact  that  the  words  were  spoken  as  laid  in 
the  declaration,  maliciotisli/  and  with  intent  to  defame.  It  also  fixes 
upon  them  not  the  milder  sense  in  which  they  might  have  been 
spoken,  but  the  worse  one,  importing  the  crime  of  larceny.  "  He 
took  M' Adams's  dollar,  and  turned  from  the  company  and  put  it  in 
his  purse,"  might  mean  an  innocent  taking,  or  might  mean  what 
they  in  common  parlance  import,  taking  it  thievishly.  The  jury 
have  fixed  upon  them  the  latter  sense.  They  are,  therefore,  defam- 
atory and  injurious.  And  after  all  this  is  established  by  a  solemn 
trial,  and  the  jury  have  been  so  well  convinced  both  of  the  intent 
to  defame  and  of  the  enormous  iniquity  of  the  charge,  as  to  assess 
$100  damages,  shall  the  court  say  still  he  shall  not  be  rec- 
ompensed, but  be  turned  out  of  court  *  with  all  the  costs  [255] 
of  the  suit.  We  cannot  think  so,  either  upon  the  ground 
of  authority  or  justice.  Still,  however,  it  is  doubtful  whether  the 
verdict  in  the  present  case  meant  to  find  the  defendant  guilty  gen^ 
eraUy.  It  is  expressed  in  this  form :  **  Not  guilty  of  the  charge  in 
the  manner  and  form  as  set  forth  in  the  first  count ;  and  the  jurors 
aforesaid  do  further  say  they  find  said  defendant  guilty  of  speaking 
the  words  specified  in  the  second,  third,  and  fourth  counts  in  said 
declaration,  and  that  said  defendant  was  not  justified,  as,  in  re- 
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plying,  said  plaintiff  hath  alleged,  and  assess  his  damages,  &c.*' 
Whether  they  meant  to  say  guilty  of  speaking  these  words  mali- 
ciously, as  a  verdict  of  guilty  generally  would  have  implied,  is  not 
stated,  and  is  only  to  be  inferred  from  the  amount  of  damages,  which 
is  too  uncertain  a  ground  for  the  court  to  act  on ;  for  it  may  be  they 
intended  only  to  inform  the  court  that  the  words  were  spoken,  with- 
out meaning  to  say  further  that  they  were  maliciously  spoken.  For 
this  material  omission,  and  on  account  of  the  particular  and  unusual 
wording  of  the  verdict,  it  seems  to  be  imperfect.  And  the  defect 
ought  to  be  remedied  by  a  venire  de  novo^  which  a  court  for  the 
correction  of  errors  may  undoubtedly  direct.  Cowp.  Rep.  89  ;  2 
Stra.  1055, 1051 ;  1  Ter.  161 ;  2  Ter.  125 ;  2  Doug.  780,  731. 

Reverse  the  judgment  of  the  Circuit  Court  and  remand  the  cause 
to  be  tried  de  navo^  to  the  end  the  verdict  may  state  whether  the 
words  in  any  count  and  which  count  were  spoken  maliciously,  and 
with  the  intent  ascribed  to  them  in  the  declaration. 

See  Magee  v.  Stark,  1  Hum.  506  ;  Watson  v.  Nicholas,  6  Hum.  1 74  ;  King's 
Digest,  10,953  et  seq. 


t.  Stephen  Andebson  v.  William  Anderson. 

[^Defective  Verdict.  —  Plea  of  Set-off.  —  New  TrialJ] 

Fee  Curiam.  An  action  was  commenced  in  Jackson  County, 
by  William  Anderson  against  Stephen  Anderson,  on  a  plea 
[256]  of  debt,  that  he  render  to  him  the  sum  of  $625,  &c.  *  The 
defendant  prays  oyer,  and  on  the  docket  put  in  the  pleas 
payment  and  set-off;  on  which  there  were  issues  joined.  After 
several  continuances  a  jury  was  impaneled  at  September  term, 
1817,  and  sworn  to  speak  the  truth,  on  the  issue  joined  ;  and  on 
their  oath  said  that  the  defendant  hath  not  paid  the  sum  of  $625, 
as  the  plaintiff  against  him  hath  complained,  and  by  reason  thereof 
they  assess  the  plaintiff's  damages  to  $186.13^  for  detention  of  said 
debt.     On  this  verdict,  judgment  was  entered  for  the  plaintiff. 

The  error  alleged  is,  that  the  verdict  is  only  on  the  issue  of  the 
payment  and  nothing  found  respecting  the  set-off;  that  the  court 
ought  not  to  have  rendered  judgment  on  this  finding,  but  should 
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have  directed  a  new  trial  on  both  issues.  The  record  was  filed  in 
this  office  on  the  1st  of  December,  1817.  The  term  commenced 
on  the  15th  ;  the  defendant  in  error  prayed  the  court  to  dismiss  the 
appeal  or  writ  of  error,  because  the  appellant  had  not  brought  up 
the  record  15  days  before  the  term  agreeably  to  the  rules  of  practice 
heretofore  established.  See  rules  21,  22,  Tennessee  Reports,  524 ; 
We  are  of  opinion  that  there  is  no  part  of  those  rules  which  au- 
thorizes a  dismission  of  the  appeal  brought  up  by  the  plaintifi*  within 
15  days  next  before  the  term,  he  assigning  errors  on  the  first  day 
of  the  term  or  before. 

As  to  the  verdict  which  finds  one  only  of  the  issues,  it  is  imper- 
fect ;  for  though  the  defendant  hath  not  paid  the  money  due  by  the 
bond,  he  may  have  a  set-off  of  an  equal  or  a  greater  amount.  And 
of  this  the  jury  hath  not  informed  us  whether  it  exist  or  not,  and 
until  that  be  done  we  cannot  give  judgment  upon  any  certain 
ground.     2  R.  Ab.  722 ;  5  C.  D.  "  Pleader,"  Sig. ;  Co.  Lit.  227  a. 

Reverse  the  judgment  of  the  Circuit  Court,  and  remand  the  cause 
to  be  tried  de  novo. 

See  Carr  y.  Stevensony  5  Hum.  569  ;  and  authorities  collected  in  King's  Digest, 
9490  et  seq. 


*  NicHOL  AND  Ramsey  v.  White's  Administrator.    [257] 

[  Contradictions  and  Defects  in  Written  Contracts.  —  Omission  of  Profert 

—  Cure  of  —  Principal  and  Surety,"] 

Per  Curiam.  In  Warren  County  Court  they  sued  White,  and 
declared  upon  a  bond  not  making  profert,  because,  as  they  alleged,  it 
is  part  of  a  record  of  a  suit  in  equity  in  the  Circuit  Court  of  that 
county.  White  pleaded,  stating  in  his  plea  that  the  writing  ob- 
ligatory declared  on  had  a  condition  in  these  words,  to  wit :  ^^  The 
condition  of  the  above  obligation  is  such,  that  whereas  the  above 
bound  John  A.  Wilson  hath  prayed  and  obtained  a  bill  of  injunc- 
tion, to  enjoin  a  judgment  that  the  above  named  Nichol  and  Ram- 
say obtained  against  him  in  the  County  Court  of  Warren  County, 
at  the  November  session,  1813,  of  said  court,  for  $714  with  interest 
and  costs :  now  if  the  said  injunction  be  dissolved,  or  if  on  a  final 
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hearing  of  said  bill  in  the  County  Court  of  Warren  County,  sitting 
as  a  court  of  equity,  the  sentence  or  decree  of  said  court  shall  be  in 
favor  of  him,  the  said  Wilson,  then  the  above  obligation  to  be  void, 
&c."  And  then  he  pleads  that  the  said  injunction  was  dissolved  by 
the  Circuit  Court  in  May  term,  1815,  and  this,  Ac.  The  plaintiff 
replies,  saying,  the  condition  was  broken  in  this,  that  the  said  J. 
A.  Wilson  hath  not  performed  the  decree  or  sentence  of  the  Circuit 
Court  of  the  county  of  Warren,  and  this,  &c.  White  demurred, 
and  the  plaintiff  joined  in  demurrer,  and  by  consent  the  cause  was 
adjourned  into  the  Circuit  Court.  The  Circuit  Court  overruled  the 
demurrer,  and  gave  judgment  for  the  plaintiff.  The  defendant  ap- 
pealed to  this  court,  and  assigned  errors.  And  now  the  questions 
are,  first,  can  oyer  be  dispensed  with,  the  bond  declared  on  being 

part  of  the  record  ? 
[258]         Secondly,  how  is  the  condition  to  be  understood,  *  and 
will  a  dissolution  of  the  injunction  discharge  the   bond  ? 

Thirdly,. is  the  interpretation  which  the  law  puts  upon  this  bond 
different  in  case  of  a  surety,  from  that  of  the  principal  obligor  ? 
First,  no  objection  is  made  in  proper  time  by  the  defendant,  but  he 
has  pleaded  setting  forth  the  condition.  Perhaps  it  is  too  late  now 
to  object  for  want  of  profert. 

It  is  true  that  oyer  cannot  be  demanded  of  a  record  in  general 
(1  Term,  150)  ;  but  it  still  remains  a  question  whether  this  bond  be  a 
record.  It  belongs  to  the  obligee  named  in  it,  and  may  be  de- 
manded by  him  to  be  proceeded  on  in  any  other  court.  How  else 
can  it  be  tried  on  a  plea  of  non  est  factum  f  But  at  this  time  it  is  too 
late  to  inquire  into  any  defect  on  this  score. 

Secondly,  as  to  the  meaning  of  the  condition,  see  1  Douglas,  382, 
and  Ambler,  194 ;  2  Bur.  923  ;  6  East,  486 ;  9  Ves.  225  ;  4  Ves. 
junior,  45,  51 ;  3  Bur.  1626  ;  2  Ves.  junior,  865.  Words  contrary 
to  the  evident  meaning  may  be  rejected,  and  words  also  may  be  sup- 
plied. And  can  it  be  supposed  in  the  case  before  us,  for  an  instant, 
that  the  obligors  were  to  be  discharged  upon  a  dissolution  of  the  in- 
junction, when  that  was  the  veiy  cause  of  requiring  the  bond  at  all ; 
the  very  event  provided  against,  together  with  the  intermediate  in- 
solvency of  the  defendant  at  law,  which  may  have  taken  place  in  the 
interim  ?  You  shall  give  bond  to  pay  in  case  of  a  dissolution,  and 
shall  be  discharged  in  case  of  a  dissolution,  are  direct  contradictions, 
and  the  latter  could  not  have  been  intended.     The  meaning  is,  if 
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the  injunction  on  bearing  should  not  be  dissolved,  then  the  bond  to 
be  void  ;  or,  if  on  hearing  the  decree  shall  be  in  favor  of  Wilson, 
then  it  should  be  void.  The  consequence  is,  that  the  Circuit  Court 
ought  to  have  given  judgment  as  it  did ;  and  therefore  that  the 
judgment  of  the  court  ought  to  be  affirmed. 

As  to  the  third  point,  we  cannot  perceive  any  difference 
*  of  construction  between  the  case  of  a  surety  and  prindpaL     [259] 
The  same  sentence  applicable  to  each  in  the  same  instru- 
ment, must  mean  tlie  same  thing  precisely :  not  one  thing  in  the 
case  of  one  of  them,  and  the  direct  contrary  in  the  case  of  the 
other.  Judgmeint  affirmed. 

See,  as  to  cantradictians  and  defects  in  ufHtten  contracts,  Wood  v.  Goodrich,  9 
Ter.  266  ;  Perry  v.  Pearson,  1  Ham.  431.  As  to  omission  of  profert,  Everly 
V.  Marable,  2  Yer.  118  ;  Union  Bank  y.  Osborne,  6  Hum.  818  ;  Lowry  v.  Med' 
tin,  6  Hum,  450 ;  Haley  y.  Long,  Peck,  98.  See  King'd  Digest,  1562, 8633,  9024, 
9159,9913,10,058,11,116. 


Robert  Malone's  Lessee  v.  Solomox  and  Rachel  De  Boe. 
[^Lafid  Law,  —  Entries,  —  New  Trial.  —  TTiree  Verdicts,'] 

Per  Curiam.  By  the  bill  of  exceptions  in  this  cause  it  appears 
that  the  plaintiff  gave  in  evidence  a  grant  to  William  Alexander 
for  200  acres,  dated  the  13th  of  September,  1802 ;  a  deed  of  con- 
veyance from  Alexander  of  40  acres,  a  part  thereof,  to  William 
Hargis,  dated  the  10th  of  June,  1805,  and  a  deed  from  Hargis  to 
the  lessor  of  the  plaintiff  for  the  same  40  acres,  dated  the  28th  of 
March,  1811 ;  which  40  acres  covered  lands  in  possession  of  the 
defendants  at  the  commencement  of  this  action.  The  entry  made 
by  Alexander  ^was  also  produced,  dated  the  21st  August,  1800, 
which  is  for  the  same  land  included  in  the  grant.  The  defendants 
claim  under  a  grant  to  Frederick  Deboe,  for  195  acres,  dated  in 
1809,  which  includes  the  land  in  controversy,  and  a  copy  of  the 
entry  on  which  is  founded  in  these  words  :  "  Wilson  Cage,  of  A. 
Ellison,  enters  274  acres  of  land  on  the  north  side  of  Cumberland 
River,  on  the  waters  of  Dixon's  Lick  'Creek,  near  the  head  of  said 
creek,  running  west,  north,  and  as  the  law  directs  for  complement. 
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dated  the  27th  of  December,  1707.     W.  Cage,  Locator."     Wilson 
Cage  deposed,  that  John  Douglass  furnished  the  location  on  which 

the  entry  was  made  for  the  benefit  of  both ;  that  he,  with 
[260]    said  Douglass,  John  Carr,  and  Frederick  Deboe,  went  on  *  the 

land  in  dispute  to  survey  the  entry.  Douglass,  who  is  now 
dead,  said  that  was  the  place  he  located.  They  made  a  comer  and 
ran  two  lines.  The  witness  was  dissatisfied  with  the  quality  of  the 
land.  Deboe,  who  then  lived  on  the  land  and  held  it  under  an- 
other claim,  told  them  that  the  east  fork  would  suit  the  calls  of  the 
entry  as  well  or  better.  It  was  better  land.  The  creek  was  the 
largest :  and  was  called  Dixon's  Lick  Creek.  That  where  they  were 
was  called  Dixon's  Lick  Branch.  They  declined  surveying,  and  he. 
Cage,  shortly  after  sold  his  interest  to  M^Murray  ;  and  he,  claim- 
ing  under  the  entry  in  1798,  settled  on  the  eastern  fork  of  the  creek, 
and  continued  to  live  there  under  that  claim  for  eight  or  nine  y^ars ; 
and  Douglass,  apprehensive  that  the  warrant  was  not  good,  entered 
at  that  place  by  another  warrant,  and  about  the  year  1808  sold  the 
first  entry  to  Frederick  Deboe,  who  had  it  surveyed  on  the  land 
where  Douglass  and  Cage  first  begin  to  survey  in  1798.  This  wit- 
ness in  1797  knew  the  creek  below  the  junction  to  be  called  Dix- 
on's Lick  Creek.  The  west  fork,  on  which  the  land  in  dispute  lies, 
runs  through  a  lick  200  yards  above  the  junction,  and  is  about 
two  miles  long  to  the  head.  The  east  fork  runs  round  the  head  of 
the  other,  and  is  about  three  and  a  half  miles  long.  There  is 
another  fork  coming  in  on  the  west  side  of  the  west  fork,  and  is 
about  one  mile  and  a  half  long.  From  the  time  he  was  there  in 
1798  till  the  present,  the  west  fork  has  been  Called  Dixon's  Lick 
Creek.  M'Murray  stated  that  he  purchased  of  Cage  in  1798,  and 
heard  Douglass  say  the  land  he  intended  to  enter  was  that  now  in 
dispute.  He  and  Douglass  settled  on  the  east  fork,  and  continued 
to  reside  there,  claiming  under  the  entry,  eight  or  nine  years,  when 
Douglass  laid  another  warrant,  and  about  eight  years  ago  sold  tlie 
entry  to  F.  Deboe.  From  the  time  he  and  Douglass  settled  on  the 
east  fork  it  was  notorious  that  he  and  Douglass  had  ceased  to  claim 

it  there,  but  claimed   where  they  lived  under  the  entry 

[261]     until   it  was  *sold  to  Deboe.     His  impression  was  that 

the  entry  had  been  removed  on  the  book,  but  W.  Hargis, 

in  1808,  told  him  otherwise.     Alexander,  under  whom  the  plaintiff 

claims,  lived  about  five  miles  distant  in  1800.     F.  Deboe,  in  1798, 
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called  the  creek  where  the  land  in  controrersj  lies,  Dixan^s  Lick 
Branch.  The  creeks  have  retained  their  names  ever  since.  John 
Carr  knows  nothing  about  the  names  of  the  creeks.  He  was  present 
when  Cage  and  Douglass  were  about  to  survey  on  the  entry.  They 
made  a  beginning  and  ran  two  lines,  then  declined  proceeding. 
Douglass  said  that  was  the  place  he  located.  In  1808,  Deboe  asked 
him  to  show  the  corner.  He  did  so.  It  is  the  same  at  which  the 
grant  begins,  under  which  the  defendants  claim. 
^;  S.  Williams,  a  witness,  passed  by  the  lick  in  1789 ;  called  the 
creek  that  runs  through  it  Dixon's  Lick  Creek.  Did  not  then 
know  of  the  east  fork  until  1796.  They  called  it  the  east  fork 
of  Dixon's  Lick  Creek ;  always  considered  -  the  creek  passing 
through  the  lick  to  be  Dixon's  Lick  Creek.  Never  heard  any  other 
name  till  now ;  never  heard  it  called  Dixon's  Lick  Branch.  Had 
the  warrant  been  put  into  his  hands  to  survey,  he  would  have  sur- 
veyed it  as  it  has  been  done. 

James  Sanders,  a  witness,  had  passed  by  the  lick  before  1784. 
Understood  the  creek  to  be  Dixon's  Lick  Creek ;  never  heard  it 
called  Dixon's  Lick  Branch.  Not  much  acquainted  there  after  it 
became  settled. 

James  Bradley,  a  witness,  lived  at  Major  Dixon's  near  the  place 
in  controversy,  in  1797.  Heard  F.  Deboe,  who  lived  where  the  de- 
fendants now  claim,  call  that  creek  Dixon's  Lick  Branch,  and  the 
east  fork  where  Douglass  and  McMurray  lived,  was  afterwards 
called  Dixon's  Lick  Creek;  and  they  have  been  thus  called  ever 
since.  In  1806  he  understood  F.  Deboe  claimed  the  land  as  an 
occupant,  but  afterwards  purchased  the  entry.  Douglas  and  Cage 
claimed  the  land  under  the  entry  on  the  east  fork. 

*  D.  Hammock,  a  witness,  settled  in  the  neighborhood  in     [262] 
1798  or  1799  ;  always  heard  the  creek  where  the  defendants 
live,  called  Dixon's  Lick  Branch,  and  the  other,  where  Douglass  and 
McMurray  lived,  called  Dixon's  Lick  Creek. 

It  was  also  proved  that  the  creek  now  called  Dixon's  Lick  Branch, 
is  included  nearly  in  the  centre  of  the  survey,  which  extends  within 
a  few  hundred  yards  of  the  head  of  the  creek.  If  it  were  run  so 
as  to  include  the  head  of  the  creek,  it  would  still  cover  the  disputed 
land. 

The  defendants  also  produced  two  entries  calling  for  Dixon's 
Lick  Creek,  one  made  in  1785,  by  M.  Armstrong,  for  640  acres, 
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which  is  surveyed  across  both  forks,  and  another  entry,  by  R.  Alex- 
ander, in  1793,  surveyed  on  the  creek  where  the  defendants  reside. 

This  is  the  whole  of  the  evidence  in  substance.  The  plaindflTs 
counsel  prayed  the  court  to  instruct  the  jury,  first,  that  Cage's 
entry  was  vague,  and  not  a  special  entry ;  secondly,  that  F.  Deboe 
was  concluded  from  setting  up  the  said  entry  against  the  plaintiff's 
title,  which  was  acquired  after  Douglas  and  Cage  had  declined  sur- 
veying at  that  place,  and  were  living  on  the  east  fork,  claiming 
there  under  the  entry. 

The  court  did  not  so  charge  the  jury ;  but  charged  them  that 
Douglass,  Cage,  and  McMurray,  claiming  said  entry  at  a  different 
place  from  where  it  was  afterwards  surveyed,  or  abandoning  for  a 
time  the  place  first  claimed,  will  not  be  safiicient  in  a  court  of  law 
to  prevent  Deboe  from  claiming  said  land,  under  said  entry,  against 
the  younger  entry  of  the  plaintiff;  and  also,  if  they  believed  from 
the  evidence  that  the  creek  on  which  the  land  is  situated  was,  be- 
fore and  at  the  time  of  the  entry,  called  Dixon's  Lick  Creek,  then 
said  entry  would  be  special  to  include  the  land  at  the  head  thereof. 
And  in  ascertaining  that^  the  jury  ought  to  take  into  view^  the  circum- 
stance of  this  branch  of  the  creek  passing  through  the  lick. 

To  this  opinion  the  plaintiff  excepted,  and  after  verdict 
[263]     *  prayed  for  a  new  trial,  becanse,  as  was  urged,  the  same  was 
contrary  to  evidence  and  contrary  to  law. 

The  motion  was  overruled,  to  which  there  was  an  exception.  The 
errors  assigned  are,  first,  that  judge  erred  in  his  charge  to  the 
jury;  and,  secondly,  in  refusing  to  grant  a  new  trial.  In  the 
charge  the  judge  said  that  the  claimants  under  the  entry,  abandon- 
ing for  a  time  the  place  first  claimed  (that  is  to  say,  the  place  where 
the  defendants  live),  or  claiming  at  another  place,  will  not  in  a 
court  of  law  be  sufficient  to  prevent  Deboe,  the  purchaser,  from 
claiming  under  it  against  Alexander's  entry  of  a  younger  date. 
This  entry  was  made  at  a  time  when  it  appears  firom  the  evidence 
to  have  been  notorious  that  Douglass  and  McMurray  had  abandoned 
the  place  and  claimed  another.  Is  this  such  an  act  as  will  destroy 
the  defendants'  claim  under  the  entry,  and  if  so  can  it  be  taken  ad- 
vantage of  in  a  court  of  law  ?  It  is  thought  at  present  that  when 
a  man  makes  an  entry,  and  taken  possession  of  land  claiming  noto- 
riously under  his  entry,  and  hath  continued  that  possession  for  a 
considerable  time,  he  ought  not  to  be  permitted  to  set  up  his  entry 
to  defeat  a  claim  which  originated  at  the  time  of  his  abandonment. 
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His  conduct  in  snch  case  appears  to  be  a  general  declaration  to  all 
the  world  that  they  might  enter  the  land  without  any  fear  or  inter- 
ruption from  him.  But  if  any  relief  can  be  had  in  such  a  case  it  is 
on  inquiry  on  a  matter  in  pais  more  proper  for  a  court  of  equity. 

Courts  of  law  in  North  Carolina,  and  formerly  in  this  State, 
would  not  permit  an  inquiry  beyond  the  grant.  But  now  by  the 
established  practice,  entries  being  matters  of  record,  though  in  their 
nature  only  equitable  titles,  may  be  examined  and  decided  on  in  a 
trial  at  law.  The  courts  have  not  gone  further  than  this.  It  seems 
right  they  should  stop  here,  and  not  permit  other  equitable 
matters  in  pais  to  render  a  grant  ine£Eectaal.  *  Under  these  [264] 
impressions,  it  is  believed  the  court  did  not  err  in  this  part 
of  the  charge. 

The  nest  inquiry  is,  whether  this  entry  be  what  is  usually  termed 
a  special  entry.  It  calls  for  274  acres  of  land,  on  the  south  side  of 
Cumberland  River,  on  the  waters  of  Dixon ^s  Lick  Creek,  near  the 
head  of  said  creek,  running  west,  north,  and  as  the  law  directs.  On 
*  the  face  of  the  entry,  it  appears  sufficiently  descriptive  and  certain 
for  land  ait  the  head  of  Dixon's  Lick  Creek ;  and  when  the  creek 
is  ascertained,  it  can  be  fixed  with  precision. 

The  ambiguity,  if  any,  arise  solely  from  the  evidence  given  on  the 
trial,  respecting  the  names  by  which  the  water-courses  in  that 
quarter  were  known.  This  was  properly  left  to  the  jury  to  deter- 
mine from  the  evidence.  There  is  no  substantial  error  in  this  part 
of  the  charge. 

The  next  error  assigned  is.  the  refusal  to  grant  a  new  trial.  The 
bill  of  exceptions  sets  out  the  whole  of  the  evidence,  and  it  is  in- 
sisted that  the  verdict  is  contrary  to  law  and  evidence  ;  that  the 
jury  erred  in  their  application  of  the  principles  of  law  to  the  evi- 
dence. 

It  is  unnecessary  here  to  analyze  the  evidence.  The  evidence 
if  not  doubtful,  perhaps  preponderated  against  the  verdict ;  but  it 
was  the  province  of  the  jury  to  determine  for  themselves.  And  by 
inspection  of  this  record,  we  find  this  to  be  the  third  verdict  for  the 
defendants.  The  two  former  were  set  aside,  and  new  trials  granted. 
An  application  to  the  court  to  set  aside  this  third  verdict  of  a  jury, 
on  a  matter  properly  before  them,  ought  not  to  have  succeeded.  See 
the  act  of  1801,  ch.  6,  §  59.  Letjvdgment  he  affirmed. 
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•  See,  as  to  setting  oMe  verdietSy  Trott  r.  West,  10  Yer.  499 ;  Trott  ▼.  West, 
Meigs,  163;  Turner  y.  Ross^  1  Ham.  16;  Kellon  y.  Bevins,  Cooke,  90;  White  ▼. 
Hemhree,  1  Tenn.  529;  E(m<  Tenn.  jr  (7a.  /?.  iS.  y.  Hackney^  1  Head,  169  ; 
Wilson  y.  (?re€r,  7  Hum.  513.    See  King's  Digest,  9411,  11,369. 


[265]     *  Armstreet  Stubblepield's  Lessee  v,  William  Short. 

[^Land  Law,  —  Survey  of  Entries.'] 

Per  Curiam.  On  the  trial  of  this  ejectment  in  Smith  County, 
March  term,  1817,  the  plaintiff  produced  a  grant  dated  the  28th  of 
August,  1815,  to  himself,  also  this  entry :  **  A.  Stubblefield,  175 
acres  in  Smith  County,  on  the  dry  fork  of  Goose  Creek,  begin- 
ning in  Willis  Curling's  east  boundary  line,  running  east  and  south 
for  complement,  including  an  improvement  made  by  Benjamin 
Ellis,  12th  June,  1812."  The  defendant  was  found  to  be  in  pos- 
session. The  plaintifiTs  survey,  as  made,  included  the  improve- 
ment made  by  Benjamin  Ellis,  the  place  where  the  defendant 
lived. 

The  defendant  read  a  grant  from  this  State  to  him,  of  a  prior 
date  to  that  of  the  plaintiff's  grant ;  but  his  entry  was  of  a  later 
date  than  the  plaintiff's  entry,  though  prior  to  the  plaintiff's  survey. 

The  defendant  read  Curling's  entry,  and  one  in  the  name  of 
Howell  Tatum,  for  176  acres.  Willis  Curling's  entry  called  to  adjoin 
Howell  Tatum's  on  the  east,  to  run  up  the  creek  for  complement, 
&c.,  so  as  to  include  the  place  where  John  Lamb  lived.  Beginning 
at  Willis  Curling's  entry,  on  the  east  boundary  of  Howell  Tatum's, 
and  running  so  as  to  include  the  place  where  John  Lamb  lived ; 
and  then  begin  the  plaintiff's  entry  on  what  would  be  the  east 
boundary  of  Willis  Curling's  survey,  it  could  not  include  the  im- 
provement made  by  Benjamin  Ellis,  the  place  where  the  defendant 
lived.  There  is  an  old  line  in  the  neighborhood  some  distance  east 
of  the  east  boundary  of  Howejl  Tatum's  entry,  which,  at  and  before 
the  date  of  the  plaintiff's  entry,  was  generally  called  and 
[266]  considered  by  the  neighborhood  to  be  Howell  Tatum's  *  line, 
but  turned  out  to  be  Fenner's  and  Montflorence's  line  of  an 
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old  grant.  Begin  the  survey  of  Curling's  entry  on  that  line,  an^ 
run  the  same  agreeably  to  the  entry ;  and  then  begin  the  survey  of 
the  plaintiff's  entry  on  what  would  be  the  east  boundary  of  Curl- 
ing's, according  to  that  survey,  and  run  the  plaintiff^s  entry  accord- 
ing to  his  calls,  the  improvement  made  by  Benjamin  Ellis,  being  the 
place  where  the  defendant  lived,  would  be  included.  But  survey 
Curling's  entry  from  that  place  as  the  beginning,  it  would  not  in- 
clude the  place  where  Lamb  lived,  and  would  be  145  poles  from 
Tatum's  entry.  It  was  not  proved  that  either  Curling's  or  Tatum's 
entry  were  surveyed  before  the  date  of  the  plaintiff's  entry.  There 
was  no  east  boundary  line  which  had  been  surveyed  and  marked 
for  Willis  Curling's  entry,  at  the  date  of  the  plaintiff's  entry ;  nor 
did  it  appear  to  have  been  surveyed  until  the  plaintiff  had  hu  entry 
surveyed.  The  plaintiff  had  Curling's  entry  run  out  at  the  same 
time  his  was  surveyed.  The  improvement  made  by  Benjamin  El- 
lis was  known  in  the  neighborhood  at  the  date  of  the  plaintiff's 
entry.  The  court  instructed  the  jury,  that  as  the  plaintiff's  entry 
called  to  begin  on  the  east  boundary  of  Willis  Curling's  line,  he 
must  make  that  the  place  of  his  beginning  wherever  it  should  be 
established;  that  if  by  beginning  there  and  running  it  agreeably 
to  the  calls,  the  improvement  made  by  Ellis  would  not  be  included, . 
that  call  in  the  entry  was  to  be  disregarded;  that  the  circum-- 
stance  of  an  older  line  in  the  neighborhood  having  the  reputation 
of  Howell  Tatum's  line,  ought  not  to  be  taken  into  view,  as  afford-  - 
ing  evidence  of  the  specialty  of  the  plaintiff's  entry,  as  the  entry 
did  not  call  to  adjoin  Tatum's  line,  but  Curling's  east  boundary. 
These  directions  were  excepted  to. 

The  error  assigned  is  in  the  refusal  of  the  Circuit  Court  judge  to 
grant  a  new  trial ;  secondly,  for  his  misdirection  to  the  jury. 

*  Curling's  entry  is  in  these  words :  "  Willis  Curling,  in     [267] 
Smith  County,  on  the  north  side  of  Cumberland  River,  on 
the  dry  fork  of  Goose  Creek,  beginning  on  the  east  boundary  line 
of  a  tract  of  176  acres,  now  claimed  by  Howell  Tatum,  and  to  run 
up  the  creek  on  both  sides  for  complement,  so  as  to  include  where 
John  Lamb  now  lives.    1801,  April  28d."    Howell  Tatum's  entry 
is  in  these  words :  "  Howell  Tatum  of  originally  the  heirs  of  Thomas. 
Epers,  in  Smith  County,  to  lie  on  both  sides  of  the  dry  fork  of  the- 
east  fork  of  Goose  Creek,  beginning  on  the  north  side  of  said  fork 
south  of  Elias  Fort's  southwest  comer,  and  running  in  an  oblong 
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up  both  sides  of  said  fork*  This  is  in  lieu  of  a  former  warrant  to 
him  bj  older  survejs,  and  of  a  tract  granted  to  said  Tatom  by  yir- 
tue  of  the  same  warrant,  dated  1801,  Februaiy  the  17th;  number 
of  acres,  176." 

Upon  this  statement,  after  hearing  the  cause  argued  by  counsel, 
we  now  proceed  to  give  judgment.    And  two  of  us  think  that  die 
chief  question  is,  where  shall  Stnbblefield  begin?    At  Curling's 
east  boundary,  found  by  a  survey,  beginning  on  the  reputed  east 
boundary  of  Tatum's  entry,  or  on  that  which  is  to  be  found  by  a 
survey  beginning  on  the  east  boundary  of  Tatum,  to  be  ascertained 
by  an  actual  survey  of  Tatum's  entry  ?    The  construction  of  an 
entry  is  to  be  guided  by  common  sense  and  the  common  acceptation 
of  words.     Our  sole  object  must  be  to  attain  its  true  meaning.    To 
do  this,  we  must,  if  possible,  make  every  word  take  effect.    If  there 
be  several  calls,  and  one  place  will  fit  all  of  them,  and  another  place 
will  fit  some  only,  then  it  is  reasonable  to  fix  upon  the  former. 
If  a  place  will  fit  several,  but  not  all  of  the  calls,  it  is  reason- 
able to  adhere  to  tbose  which  are  the  most  permanent.     Where 
no  natural  object  is  called  for,  and  the  objects  are  all  artificial, 
then  fix  upon  that  place  which  is  pointed  out  by  the  most  visible 
and  immutable  objects.     Here  every  call  concentrates  in 
[268]     *  the  plaintiff's  survey ;  it  extends  from  the  first-mentioned 
east  boundary  of  Curling  and  includes  the  improvement  of 
Ellis.     Begin  at  the  last  east  boundary  before  mentioned,  and  the 
improvement  of  Ellis  will  not  be  included.     If  some  call  must  be 
rejected,  it  ought  not  to  be  the  improvement,  for  that  is  a  principal 
call.     It  is  in  most  cases  specially  aimed  at ;  and,  when  settled  on 
before  the  conflicting  entry  commences,  in  general  is  better  known 
than  lines.     If,  however,  the  improvement  were  out  of  the  way,  a 
line  dependent  on  a  reputed  line  ought  rather  to  be  adhered  to  than 
one  dependent  on  a  line  to  be  ascertained  by  a  survey  to  be  made 
at  a  future  time ;  for  it  may  never  be  made,  or,  when  made,  may 
be  advanced  or  withdrawn,  and  placed  on  any  point  between  the 
extremities  of  an  oblong  and  square.     An  union  of  calls  leads  to 
the  lands  claimed  by  the  plaintiff.     So  does  the  most  visible  and 
palpable  line,  if  the  lines  alone  were  to  govern  the  decision.     Curl- 
ing's entry  is  to  include  Lamb's  improvement.     Therefore,  when 
surveyed,  it  should  begin  at  the  real  or  reputed  line,  whichever  of 
them  will  best  lead  to  that  result.    So,  likewise,  in  the  case  of  Stub- 
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blefield's  entry,  it  must  begin  on  the  line  which  will  best  answer 
the  purpose  of  including  Ellis^s  improvement.  And  that  is  the  line 
dependent  on  the  reputed  east  line  of  Tatum's  tract.  For  these 
reasons,  there  ought  to  be  a  new  trial. 

RoANB,  Judge,  dis9entiente.  In  this  case,  the  grant  of  the  de- 
fendant was  prior  in  date  to  that  of  the  plaintiff,  founded  on  an  entry 
made  before  the  plaintiff's  survey.  The  plaintiff  had  an  entry  prior 
to  that  of  the  defendant,  and  the  questions  whether  the  plaintiff's 
entry  is  special  for  the  land  in  dispute.  The  evidence  given  on  the 
trial  is  set  out  in  a  bill  of  exceptions,  and  the  error  assigned  is 
that  the  judge  misdirected  the  jury.  The  plaintiff's  entry 
*  calls  to  adjoin  the  eastern  boundary  line  of  W.  Curling,  [269] 
and  that  to  adjoin  Howell  Tatum's  east  line.  To  deter* 
mine  the  specialty  of  the  plaintiff's  entry,  the  other  entries  on 
which  it  depends  must  be  examined.  Howell  Tatum's  entry  is  for 
176  acres  of  land  in  Smith  County,  on  both  sides  of  the  dry  fork  of 
the  east  fork  of  Goose  Creek,  beginning  on  the  north  side  of  said 
fork  south  of  Elias  Fort's  southwest  comer,  and  running  an  oblong 
up  both  sides  of  said  fork,  dated  February  17th,  1807.  April  28d, 
1801,  William  Curling  entered  820  acres  of  land  in  Smith  County, 
on  the  north  side  of  Cumberland  River,  on  the  dry  fork  of  Goose 
Creek,  beginning  on  the  east  boundary  line  of  a  tract  of  176  acres 
now  claimed  by  Howell  Tatum,  and  to  run  up  the  creek  on  both 
aides  for  complement,  so  as  to  include  where  John  Lamb  now  lives. 
June  12th,  1812,  Arrastreet  Stubblefield  entered  174  acres  of  land 
in  Smith  County,  on  the  dry  fork  of  Goose  Creek,  beginning  on 
Willis  Curling's  east  boundary  line,  running  east  and  south  for  com- 
plement,  including  an  improvement  by  Benjamin  Ellis.  On  an 
inspection  of  these  entries,  it  would  appear  as  if  no  difficulty  could 
arise.  The  beginning  of  Tatum's  entry  is  well  known,  and,  as  it 
calls  to  run  an  oblong  up  the  creek,  his  east  boundary  line  called 
for  in  Curling's  entry  is  mathematically  certain. 

About  tliis  entry,  or  the  mode  of  running  it,  there  is  no  dispute. 
Curling  calls  to  begin  on  the  east  boundary  line  of  Tatum's  176 
acre  tract.  It  appears  by  the  evidence  stated  in  the  bill  of  excep- 
tions that  there  is  an  old  line,  105  poles  east  of  Tatum's  line,  which, 
in  the  neighborhood,  was  generally  called  Tatum's,  but  which  in 
fact  was  a  line  of  a  survey  made  for  Fenner  and  Montflorence. 

If  there  were  no  other  description  or  call  in  the  entry,  it  might 
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be  doubtful  which  of  these  lines  Curling  intended  to  join  ;  but  all 
the  calls  of  an  entry  ought  to  be  taken  together  to  deter- 
[270]  mine  the  intent.  It  is  to  run  *  up  the  creek  so  as  to  in- 
clude the  place  where  John  Lamb  lives.  John  Lamb  lived 
west  of  the  reputed  line  ;  so  that,  if  Curling  begins  in  that  line  and 
runs  up  the  creek,  he  must  abandon  that  call  in  his  entry.  But  if 
he  begins  on  the  line  as  it  really  is,  he  will  include  Lamb,  and  the 
intent  manifested  in  the  face  of  the  entry  be  effected.  The  plain- 
tiff's entry  calls  to  begin  on  Curling's  east  boundary  line.  No  line 
was  actually  run  at  that  time.  It  must  be  supposed  that  he  was  ac- 
quainted with  that  entry,  and  that  the  object  called  for  particularly 
it  was  to  include  Lamb.  This  entry  is  to  run  east  and  south,  and 
to  include  B.  Ellis's  improvement.  Ellis's  improvement  was  well 
known.  It  is  the  place  where  the  defendant  resides,  and  for  which 
he  has  a  grant  No  doubt  Stubblefield  intended  by  his  entry  to  in- 
clude it.  If  he  can  do  so  consistently  with  law,  he  ought  to  have 
it.  But  if  he  begins  on  Curling's  east  boundary  line,  as  Curling 
intended  by  his  entry,  he  cannot  survey  in  any  mode  authorized  by 
law  so  as  to  reach  it.  When  an  enterer  designates  his  beginning 
and  the  direction  he  intends  to  run,  and  calls  for  objects  too  remote 
to  be  reached  by  the  survey,  it  is  believed  that  he  cannot  abandon 
his  beginning  and  include  these  remote  objects.  He  cannot  in  this 
case  be  permitted  to  say,  I  was  mistaken ;  I  thought  Tatuni  and 
Curling  would  have  extended  further  up  the  creek  ;  therefore  I  will 
survey  agreeably  to  what  were  my  own  conceptions  at  the  time. 
The  entries  on  which  his  depends  would  have  been  ascertained  with 
precision.  If  he  has  been  deceived  on  that  subject,  and  surveyed 
improperly,  the  loss  ought  not  to  fall  on  the  defendant.  '  He  had 
good  reasons  to  believe  himself  safe,  when  he  ascertained  that  all 
three  of  the  entries  of  Curling,  Tatum,  and  Stubblefield,  running 
in  an  oblong  up  the  creek,  could  not  reach  him.  The  Circuit  Court 
judge  was  of  this  opinion.  My  present  impressions  are  that  he  was 
substantially  correct  in  his  charge  to  the  jury,  and  that  the 
[271]  judgment  ought  to  be  *  affirmed.  But  as  a  majority  of  the 
court  think  otherwise,  the  judgment  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

See  WUson  v.  Kilcannon,  4  Hay.  182;  King's  Digest,  7885. 
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Joshua  Dillon  v.  The  State  and  Thomas  H.  Perkins. 

[  Costs.  —  Prosecutors,  —  Inquisition  of  Forcible  Entry  and  Detainer.'] 

Pee  Curiam.  On  the  complaint  on  oath  of  Thomas  H.  Per- 
kins, an  inquisition  of  forcible  entry  and  detainer  was  found  by  the 
jury  against  Joshua  Dillon,  before  Matthew  Rogers,  a  justice  of 
the  peace  for  Jackson  County,  on  the  18th  of  April,  1812.  Joshua 
Dillon  filed  in  writing  the  plea  of  not  guilty  of  the  force  mentioned 
in  the  proceedings  of  either  entry  or  detainer.  Wherefore  all  the 
proceedings  were  sent  up  to  the  Circuit  Court  for  Jackson  County. 
And  at  September  term,  1817,  a  jury  impaneled  and  sworn  to  try 
the  issues  found  the  defendant  not  guilty ;  and  the  court  gave  judg- 
ment that  the  defendant  be  discharged.  The  defendant  by  his 
attorney  moved  to  tax  Thomas  H.  Perkins  with  the  costs  of  the 
prosecution  and  the  costs  of  the  defendant.  This  motion  was  over- 
ruled. The  defendant  excepted  to  the  opinion  of  the  court,  and 
removed  the  cause  to  this  court  by  writ  of  error. 

By  the  British  statutes  of  the  8th  Henry  VI.  ch.  9,  and  the  31 
El.  ch.  11,  the  acts  against  forcible  entries  and  detainers  are  to  be 
executed  at  the  costs  of  the  party  grieved,  except  where,  upon  issue 
joined  on  a  traverse  of  the  force  alleged  in  the  inquisition,  a  verdict 
should  be  given  against  the  defendant,  in  which  case  he  was  to  pay 
the  costs  to  be  levied  as  in  civil  cases.  These  dispositions 
are  somewhat  altered  by  the  acts  *  of  the  Legislature  of  [272] 
this  State  (1794,  ch.  1,  §  76 ;  1807,  ch.  24,  and  other  sub- 
sequent acts),  which,  reduced  to  a  summary,  provided  that  where 
the  defendant  is  acquitted  on  the  merits,  the  court  may  order  the 
prosecutor  to  pay  the  costs,  if  the  prosecution  hath  been  frivolous 
and  malicious.  But  if  the  court  do  not  in  case  of  acquittal  tax 
the  prosecutor  with  the  costs,  then  the  defendant  shall  be  liable  to 
pay  the  costs  of  his  own  witnesses'  attendance.  And  in  case  of 
acquittal  the  defendant  cannot  be  taxed  with  costs,  even  although 
the  court  may  believe  him  to  have  been  guilty.  These  provisions 
apply  to  the  case  before  us.  This  is  an  indictment  found  by  a  jury 
of  inquest,  before  justices  acting  as  a  court  of  record.  The  in- 
quisition, like  another  indictment,  is  to  be  traversed,  and  tried  either 
before  the  justice  or  the  Circuit  or  County  Court.     The  verdict 
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upon  sach  issue  is,  to  all  purposes,  like  a  verdict  upon  an  indict- 
ment, upon  which  the  party  may  be  fined  and  imprisoned  with  the 
additional  circumstance  of  being  put  out  of  possession. 

The  defendant  is  liable  to  pay  his  own  witnesses.  The  plaintiff 
is  not  taxed  as  for  a  frivolous  *or  malicious  prosecution.  What  re- 
mains is  the  payment  of  the  State's  witnesses,  which  the  prosecutor 
is  not  to  be  charged  with  but  the  State  ;  as  it  is  also  with  the  fees 
due  to  the  officers  for  their  services.  The  court  in  such  case  is  to  do 
nothing  more  than  discharge  the  defendant,  which  here  is  precisely 
what  they  have  done.  We  see  no  ground  in  this  record  for  taxing 
the  prosecutor  with  costs. 

Affirm  the  judgment  of  the  Cireuit  Court* 
See  DiOon  v.  State,  8  Haj.  174 ;  King's  Digest,  S854,  6818,  8174. 


[273]     *Walli8  Haslip  v.  The  Statb  of  Tennessee. 

\_A»$avH  and  Battery.  -^  Guilty  a»  to  Part  J] 

Per  Curiam.  It  appears  that  the  appellant  was  indicted  in  the 
County  Court  of  Franklin ;  and  the  indictment  charged  that  the 
appellant,  on  the  6th  of  February,  1817,  at,  &c.,  in,  &c.,  with  force 
and  arms,  an  assault  did  make  on  the  body  of  Michael  Spencer, 
and  then  did  beat,  bruise,  and  ill-treat  the  said  Michael,  and  then 
and  there  did  bite  and  disable  the  little  finger  of  the  right  hand  of 
him,  the  said  Michael,  with  intent  to  maim  and  disfigure  the  said 
Michael,  contraiy  to  the  act  of  Assembly  in  such  case  made  and  pro- 
vided, and  against  the  peace  andl  dignity  of  the  State.  To  this  in- 
dictment the  defendant  pleaded  not  guilty.  There  was  a  veitlict 
and  judgment  in  the  County  Court,  and  appeal  to  the  Circuit 
Court  of  Franklin.  And  upon  a  trial  in  August  term  thereof,  the 
jury  found  the  defendant  guilty  of  an  assault  and  battery,  and 
assess  a  fine  of  $51^  and  they  find  him  not  guilty  of  the  remaining 
charges  in  the  indictment.  In  arrest  of  judgment  the  following 
reasons  were  assigned :  first,  the  indictment  is  insufficient,  because 
it  charges  the  defendant  with  two  offenses ;  secondly,  it  is  not  a  good 
indictment  on  the  statute  of  stabbing,  and  cannot  be  one  at  common 
law;  which  being  argued  and  overruled,  judgment  was  rendered 
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against  the  defendant,  from  which  he  prayed  a  writ  of  error  to  this 
court,  and  general  errors  are  assigned.  This  cause  being  called  in 
court,  it  was  stated  at  the  bar,  that  no  counsel  appearing  on  either 
side,  and  the  appellant  not  appearing,  the  cause  perhaps  might  be 
disposed  of  under  the  rule  for  discontinuances  (No.  26),  which 
states,  *^tbat  when  any  cause  is  called  for  discussion  or 
hearing,  if  *  neither  party  shall  appear  in  person  or  by  at-  [274] 
tomey,  such  cause  shall  be  discontinued/'  The  court  said. 
No  ;  this  rules  applies  only  to  civil  cases ;  and  ordered  the  appellant 
to  be  called  upon  his  recognizance,  who  appearing  in  court,  the 
cause  was  taken  up  and  decided. 

And  by  the  court  we  are  of  opnion  there  is  no  error  in  the  rec- 
ord. The  jury  hare  found  the  appellant  guilty  of  an  assault  and 
battery.  This  is  an  offsnse  at  the  common  law,  and  judgment 
may  be  given  thereon  as  for  an  ofiense  at  common  law,  though  the 
indictment  concluded  contrary  to  the  act  of  Assembly,  &c,  2  H. 
P.  C.  857 ;  S.  116.  Vide  2  McNally,  498,  494 ;  Doug.  445 ;  5 
Term,  166,  167. 

See  King's  Digest,  4200, 4952. 


Alexander  M^Millan*s  Heibs  v.  Joshua  Claxton. 

[^Land  Law.  —  Survey  of  Entries*  —  Confl%ctJ\ 

Per  Curiam.  On  the  15th  of  May,  1797,  an  entry  was  made 
in  the  office  of  Martin  Armstrong  in  these  words,  ^'  Peter  Fisher 
enters  274  acres  of  land  in  Sumner  County,  on  the  waters  of 
Rocky  Creek,  adjoining  a  tract  entered  by  Michael  Shover  on  the 
west,  and  running  west  and  south  for  quantity,  warrant  No.  4,718, 
location  No.  7,285,"  which  was  transferred  on  the  books  thus : 
^*  Transferred  to  Joshua  Claxton  without  recourse  on  me  or  my 
heirs,  this  20th  of  February,  1806.  P.  Fisher,  his  mark."  A  cer* 
tificate  of  survey  made  the  29th  of  December,  1801,  filed  in  the 
office  the  12th  of  April,  1808,  describes  the  land  as  lying  in  Sum* 
ner  County,  on  the  waters  of  Rocky  Creek.  **  Beginning 
on  the  *  west  boundary  of  a  tract  of  land  entered  by  Mi-  [275] 
chael  Shover,  at  a  white  oak  and  iron  wood,  running  thence 
west,  224  poles,  to  a  black  oak  in  Archibald's  Taylor's  east  boundary 
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line  ;  thence  south  with  said  line,  194  poles,  to  a  white  oak ;  thence 
east,  224  poles,  to  a  walnut  on  the  head  of  a  drain  that  runs  into 
Rocky  Creek,  and  in  said  Shover^s  west  boundary ;  thence  north 
with  said  line,  194  poles,  to  the  beginning."  To  prevent  a  grant 
from  issuing  to  Claxton,  A.  McMillan  on  the  7th  of  July,  1808, 
filed  a  caveat  in  the  surveyor's  office,  claiming  the  whole  of  the 
land  surveyed  for  Claxton,  by  virtue  of  the  following  entry,  to  wit : 
'^  May  the  27th,  1795,  Martin  Armstrong,  assignee  of  John  Ford, 
of  William  Brown,  640  acres  joining  Spencer's  1,000  acre  tract  on 
the  north  side  of  Cumberland,  beginning  on  his  northern  boundary 
and  running  as  the  law  directs  for  complement.  No.  of  warrant, 
988  ;  No.  of  location,  1,005."  Which  entry,  location,  and  every 
right,  title,  and  interest  Martin  Armstrong  had  thereto,  he  alleges 
was  sold  and  conveyed  to  him  by  deed  of  bargain  and  sale,  dated 
14th  of  March,  1806,  and  had  been  surveyed  the  9th  of  Septem- 
ber, 1799,  in  conformity  with  the  entry. 

It  is  alleged  in  the  caveat^  first,  that  the  entry  made  in  the  name 
of  Martin  Armstrong  is  older  than  ^hsit  made  by  Fisher,  and  cov- 
ers the  whole  of  the  land  included  in  Claxton's  survey.  Secondly, 
that  the  entry  made  by  Fisher,  and  transferred  to  Claxton,  at  and 
before  the  making  the  entry  was  legally  and  equitably  vested  in 
said  McMillan,  of  which  Claxton  had  notice.  Thirdlv,  that  if  ever 
the  entry  made  by  Fisher  was  legal  or  available  in  law  against  the 
said  entry  of  Armstrong,  it  has  long  since  been  destroyed  by  an 
arbitration  between  the  parties,  Fisher  and  Armstrong,  of  which 
Claxton  had  notice.  On  the  return  of  the  summons  to  the  County 
Court  of  Sumner,  at  September  term,  1808,  Alexander  McMillan 

amended  his  caveat  by  leave  of  the  court,  by  adding  the 
[276]     following  words,  *  ^^  And  said  Alexander  McMillan  also 

claims  the  whole  of  the  land  so  surveyed  for  said  Joshua 
Claxton  by  virtue  of  two  entries  in  the  office  of  the  principal  sur- 
veyor of  the  first  district  on  a  military  warrant.  No  5,120,  for  200 
acres  entered  the  1st  of  August,  1807.  The  other  is  440  acres, 
No.  2,706,  dated  the  17th  of  November,  1808,  which  two  entries 
cover  the  whole  of  the  land  so  surveyed  for  the  said  Joshua.  After 
a  trial  in  the  County  Court,  this  cause  was  taken  by  appeal  to  the 
Superior  Court  for  Mero  District,  and  from  thence  was  transferred 
to  the  Circuit  Court  of  Sumner  County.  On  the  death  of  McMil- 
lan, the  suit  was  revived  in  the  names  of  his  heirs,  and  at  April 
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term,  1817,  of  that  court,  a  jury  impaneled  and  sworn  to  try  such 
facts  as  should  be  submitted  to  them,  found  as  follows :  First,  did 
Martin  Armstrong  make  the  entry  marked  A  ?  Answer :  Yes. 
Secondly,  was  the  survey  marked  B  made  agreeably  to  the  entry  ? 
Answer :  Yes.  Thirdly,  has  Martin  Armstrong  sold  said  entry  and 
survey  to  the  plaintiff?  Answer :  No.  Fourthly,  does  not  said 
entry  and  survey  cover  the  land  in  controversy  ?  Answer :  Yes. 
Fifthly,  was  hot  the  award  marked  C  in  favor  of  Martin  Arm- 
strong? Answer:  We  consider  it  not  suiRcient  to  affect  the  title 
of  P.  Fisher.  Sixthly,  at  what  time  did  the  plaintiff  settle  the  land 
in  controversy  ?  Answer :  In  1804  or  1805.  Seventhly,  did  not 
the  plaintiff  make  the  entries  marked  D  and  E,  at  the  time  named 
therein  ?  Do  they  not  cover  the  land  in  controversy  ?  Answer : 
They  do.  Eighthly,  has  the  entry  of  Peter  Fisher  been  legally 
transferred  to  the  caveator?  Answer:  It  has.  Ninthly,  has  not 
the  entry  under  which  the  caveator  claims  been  removed  by  another 
entry  being  made  on  the  same  warrant,  19th  of  September,  1797  ? 
Answer :  No.  Eleventhly,  had  not  Shover  two  entries  in  Sumner 
County,  on  Rocky  Creek,  on  or  before  the  15th  of  April,  1797  ? 
Answer :  He  had.  And  to  these  facts,  submitted  on  the  part  of  the 
defendant,  they  gave  the  following  answers :  First,  is  not 
the  entry  of  Martin  *  Armstrong,  mentioned  in  the  caveat,  U^'^'^l 
removed  in  consequence  of  the  warrant  being  subsequently 
entered  in  1808  ?  Answer :  It  is.  Secondly,  was  not  the  same 
warrant  entered  since  the  date  of  said  entry,  previous  to  and  at 
what  time  ?  Answer :  It  was.  Thirdly,  are  the  objects  called  for 
in  the  entry  of  P.  Fisher,  recited  in  the  caveat^  identified ;  and 
were  they  notorious  when  said  entry  was  made,  and  is  the  survey 
made  agreeably  to  the  calls  of  the  entry  ?  Answer :  They  were. 
The  court  adjudged  that  the  right  of  survey  was  in  the  defendant, 
and  ordered  the  eave(U  to  be  dismissed  at  the  costs  of  the  caveator, 
who  removed  the  cause  to  this  court  by  writ  of  error. 

Upon  this  statement,  by  the  finding  of  the  jury  on  the  first  fact 
submitted  by  the  defendant,  the  claim  of  the  caveator  on  which  he 
originally  filed  his  caveat^  and  constituting  the  ground  why  a  grant 
should  not  issue  to  the  caveatee,  as  assignee  of  Fisher,  is  vacated, 
and  rendered  inoperative  for  this  purpose  ;  because  it  finds  the  said 
the  claim,  to  wit,  Armstrong's  entry  on  warrant  938,  removed  from 
its  interference  with  the  location  of  the  caveatee,  and  the  warrant 
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itself  elsewhere  and  subsequently  in  1808.  The  finding  on  the  sec- 
ond fact  shows  that  this  entry  on  warrant  938  was  made  since  the 
entry  of  the  caveatee.  By  the  finding  on  the  ninth  fiict,  the  entry 
of  Peter  Fisher  has  been  legally  transferred  to  the  caveatee.  And 
by  the  finding  on  the  tenth  fact,  that  it  is  not  removed.  These  taken 
together  wholly  remove  the  original  ground  on  which  McMillan 
contested  the  right  of  survey  to  be  in  the  caveatee.  But  admitting 
4;his  to  be  the  case,  McMillan  contends  that  the  matter  of  his  subse- 
quent allegations,  introduced  upon  amendment  of  his  caveat  at 
September  term,  1808,  with  leave  of  the  court  exhibiting  two  en- 
tries, the  one  made  in  1807,  the  other  in  1808,  conveying  the  whole 
of  the  lands  surveyed  for  the  caveatee,  is  good  and  suiBcient  to 

prevent  a  grant  from  issuing  to  the  caveatee;  because, 
[278]     *  he  says,  first,  that  the  said  entry  of  Fisher  is  vague  and 

not  special  upon  the  fiice  of  it ;  second,  that  if  this  should  be 
adjudged  against  him,  yet  by  the  finding  of  the  tenth  fact,  Shaver 
had  two  entries  in  Sumner  Counly,  on  Rocky  Creek,  on  and  before 
the  15th  April,  1797,  the  time  of  making  the  caveatee's  entry ; 
that  this  disclosure,  which  would  necessarily  be  made  to  a  subse- 
quent enterer  to  Fisher,  in  the  progress  of  his  investigation  to  ascer- 
tain the  locality  of  Fisher's  entry,  would  render  that  uncertain  and 
vague,  which  prima  faeie  on  its  face  seemed  to  be  certain ;  and 
therefore  not  furnishing  a  sufficient  indicium  of  appropriation,  is  to 
be  totally  disregarded  by  future  appropriators.  If  Fisher's  entry  is 
to  be  considered  a  nullity,  the  consequence  contended  for  is  correct, 
and  the  judgment  ought  to  be  reversed.  First,  as  to  the  specialty 
of  the  entry  on  the  face.  Fisher  enters  274  acres  in  Sumner 
County,  on  the  waters  of  Rocky  Creek,  adjoining  a  tract  entered 
by  Michael  Shaver  on  the  west.  This  seems  to  contain  reasonable 
certainty ;  the  first  directing  call  leads  you  to  the  county,  the  second 
to  the  place  more  circumscribed ;  the  third  call  is  locative,  and  fixes 
the  particular  spot  appropriated,  to  wit,  adjoining  a  tract  entered 
.  by  Michael  Shaver  on  the  west. 

This  seems  to  be  quite  precise,  and  to  leave  but  little  latitude  for 
the  indulgence  of  the  pleasures  of  the  enterer  in  surveying.  It  is 
more  precise  than  the  decisions  have  required  a  special  entry  to  be, 
under  the  land  laws.  The  result  to  be  deduced  from  these  is,  that 
if  the  locative  call  is  contained  within  any  part  of  the  survey,  the 
entry  is  special,  though  at  one  comer,  and  notwithstanding  that 
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thereby  a  space  of  land  is  protected  from  fatare  acquirers,  much 
larger  than  necessary  for  the  satisfaction  of  the  claim  attached  thereto. 
Fisher's  entry  denies  him  half  this  latitude  ;  he  is  to  join  Shaver  on 
the  west,  and  run  west,  and  thereby  is  precluded  from  all 
that  lies  east  of  this  locative  *  call.  Taking  it  on  the  face,  [279] 
the  first  objection  fails.  Secondly,  Shover  has  two  entries 
on  Rocky  Creek.  This  objection,  which  is  latent  on  the  face  of  the 
entry  of  the  caveatee,  is  one  which  the  caveator  cannot  avail  him- 
self of,  from  the  finding  of  the  juxy  on  the  third  fact  submitted  by 
the  defendant.  They  say  the  objects  therein  called  for  were  identi- 
fied and  notorious  at  the  time  the  entry  was  made,  and  that  the 
survey  thereupon  is  pursuant  to  its  calls.  It  is  difficult,  under  such 
circumstances,  to  conceive  what  possible  injury  can  accrue  to  the 
caveator.  The  decisions  consider  that  if  the  objects  of  an  entry 
are  identified  and  notorious,  the  subsequent  appropriator  making 
reasonable  examination,  has  in  his  &vor  every  mean  that  is  neces- 
sary to  direct  his  pursuit,  and  without  gross  negligence  he  may 
avoid  the  conflict  of  a  prior  claim.  See  Cooke's  Reports,  188, 139, 
287,  288.  For  anything  that  appears  to  the  contrary,  these  two 
entries  of  Shaver's  might  have  occupied  the  relative  position  stated 
by  the  counsel  upon  the  argument ;  that  is,  lying  east  and  west  of 
each  other,  and  adjoining.  In  which  case,  in  point  of  fact,  no  diffi* 
culty  might  occur  operating  on  the  other  side.  But  extreme  cases 
are  not  proper  grounds  from  which  general  principles  of  law,  appli- 
cable to  the  whole  community  are  to  be  drawn*  Common  cases  of 
common  conduct,  directed  by  reasonable  care  and  industry,  must 
furnish  the  cases  of  the  rule,  and  from  these  data  it  is  established, 
that  an  entry  possessing  calls  identified  and  notorious  at  the  mak- 
ing thereof^  is  an  appropriation  of  the  contents  importing  of  itself 
sufficient  notice  and  validity. 

Judgment  of  the  Circuit  Court  affirmed. 

See  the  authorities  in  King's  Digest,  7898,  7957,  7965,  7980. 


CHARLOTTE,  MARCH  TERM,  1818. 


ARCHIBALD  ROANE,) 
ROBERT  WHYTE,         Witdges. 
JOHN  HAYWOOD,        ) 

Thomas  King  and  Wife,  and  Others,  v.  Thomas  Travis, 
John  Henderson,  Daniel  Henderson,  Samuel  Smith,  and 
Charles  Cherry. 

[^lAmitaHon  a$  to  Thists,  —  Kinds  of  NoticeJl 

Per  Curiam.  The  bill  states,  that  a  warrant  issued  to  A.  Butts 
for  1,000  acres  for  his  services  in  the  Revolutionary  War ;  that  he 
sold  the  warrant  to  Thomas  Tilluch,  of  Halifax,  in  North  Carolina, 
for  a  full  and  valuable  consideration,  which  was  actually  paid ;  that 
the  warrant  was  transferred,  not  by  indorsement  on  the  warrant, 
but  on  a  separate  paper,  which  is  now  lost ;  that  Butts  caused  to  be 
delivered  to  said  Tilluch,  who  procured  an  entry  to  be  made  thereon 
by  A.  Crutcher  and  James  C.  Montflorence,  or  one  of  them,  on  the 
24th  of  July,  1784,  on  which  a  survey  was  made,  and  a  grant  is- 
sued in  1786,  in  the  name  of  A.  Butts ;  it  was  for  the  use  of  Tilluch, 
The  tract  was  1,000  acres,  on  Red  River,  Montgomery  County. 

The  bill  states,  that  Thomas  Tilluch  died  in  1785,  and  by  his  last 
will  and  testament  he  directed  his  lands  to  be  sold  and  disposed  of 
by  his  executors,  who  never  did  in  any  manner  dispose  of  these  lands ; 
that  T.  v.  Tilluch  was  his  only  heir,  who  died  intestate  the  23d  of 
August,  1805,  under  24  years  of  age,  and  that  the  plaintiffs  are  his 
heirs  at  law. 

The  bill  charges,  that  Robert  Nelson,  now  deceased,  after  the  date 

of  the  grant,  made  several  entries  of  the  same  land,  although  he  well 

knew  at  the  time,  and  ever  afterwards,  that  the  lands  thus 

[281]     entered  were  claimed  *  by,  and  actually  did  belong  to  the 

heirs  of  Tilluch ;  that  grants  issued  to  Nelson  upon  these 

entries,  and  that  he  brought  an  ejectment  against  T.  Dunbar,  and 
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obtained  judgment ;  and  in  consequence  thereof,  in  the  year  1792, 
entered  into  possession  of  all  the  land  comprised  in  the  grant  in  the 
name  of  Butts  during  the  infancy  of  Tilluch.  And  being  thus  in 
possession  in  the  years  1801, 1802, 1808,  £uled  to  return  the  land  for 
taxation,  or  pay  the  tax  due  thereon  for  the  year  1802 ;  by  reason 
of  v^hich  failure  the  sheriff  or  collector  reported  to  court,  in  1808, 
that  the  taxes  were  still  due  and  unpaid,  whereupon  the  court  gave 
judgment  for  the  sale  of  the  land  for  the  taxes  against  A.  Butts, 
who  was  then  dead,  and  that  Robert  Nelson  became  the  purchaser 
for  $9.40  and  obtained  the  sheriff's  deed.  The  complainants  say 
that  Nelson  himself  was  the  only  person  who  owed  these  taxes,  and 
ought  to  have  paid  them,  and  not  Butts,  or  those  claiming  under 
him  ;  and  that  the  omission  of  Nelson  to  pay  the  taxes  was  designed 
and  intended  for  the  fraudulent  purpose  of  extinguishing  the  oppos- 
ing claims,  and  profiting  at  the  expense  of  Tilluch's  heirs. 

It  is  also  charged  in  the  bill,  that  in  the  year  1799,  an  .  action  of 
ejectment,  for  recovering  possession  of  said  land,  was  commenced 
against  Robert  Nelson,  and  others  holding  claims  under  him,  by  Den, 
plaintiff,  on  the  demise  of  A.  Butts,  but  really  for  the  use  of  the 
heirs  of  Tilluch,  in  which  action  the  plaintiff  was  nonsuited  in  1801, 
and  judgment  was  entered  up  against  the  plaintiff  for  the  costs.  In 
1804,  Nelson,  without  any  set.  fa.  or  other  process,  procured  an  ex- 
ecution to  issue  for  the  costs  against  Butts  or  his  heirs,  and  caused 
it  to  be  levied  on  said  lands,  and  purchased  them  at  the  sheriff's  sale 
on  the  24th  of  October  following  for  $5,  and  obtained  a  deed  from 
the  sheriff;  the  land  being  then  in  his  possession,  or  of  those  claim- 
ing under  him,  adversely  to  all  others,  and  was  designed 
by  *  covin  and  fraud  to  extinguish  the  claims  of  Tilluch's  [282] 
heirs. 

It  is  also  charged  that  the  present  defendants,  and  all  others  who 
have  sold  or  conveyed  to  them,  or  under  whom  they  respectively 
claim,  well  knew  of  the  equitable  claim  now  set  up  by  the  complain- 
ants, at  and  before  the  sales  and  conveyances  by  them  and  to  them 
respectively  made,  and  at  and  before  the  purchase  money  by  them 
or  to  them  respectively  paid,  and  are  subject  to  all  the  equity  to 
which  Nelson  was  subject,  and  ought  to  give  up  possession  of  the 
lands  and  account  for  the  yearly  profits ;  and  the  bill  prays  for  gen- 
eral relief. 

Travis  disclaims ;   the  other  defendants  filed  separate  answers. 
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They  admit  the  warrant,  the  entry,  and  the  grant  to  Butts,  and  the 
grants  to  Nelson  for  the  same  lands,  and  the  taking  of  possession 
by  him  in  the  year  1792 ;  that  he  was  possessed  in  1801, 1802,  and 
1808  ;  that  he  purchased  the  same  for  taxes,  and  also  under  the  ex- 
ecution for  the  costs  of  the  ejectment ;  but  deny  any  notice  of  the 
sale  of  the  warrant  by  Butts  to  Tilluch,  or  of  any  matter  relating  to 
any  equitable  claim  or  interest  charged  in  the  bill ;  they  deny  any 
knowledge  of  the  suit  brought  by  Nelson  against  Dunbar;  they 
have  no  knowledge,  they  say,  of  the  proceedings  in  court  respecting 
the  judgment  for  taxes,  o^  how  the  execution  for  costs  of  the  eject- 
ment was  procured,  or  whether  the  proceedings  in  either  case  were 
regular  or  not ;  they  deny  notice  of  any  covin  or  fraudulent  conduct 
in  Nelson  respecting  any  of  these  transactions,  and  require  in  all 
these  points  full  proof. 

They  severally  state  that  they  are  in  possession  of  lands  within  the 
bounds  of  the  tract  granted  to  Butts,  each  specifying  the  partacnlar 
quantity  he  holds,  and  most  of  them  the  prioe  paid,  and  that  they 
hold  by  deeds  immediately  from  Nelson,  or  mediately  under 
[288]  titles  derived  from  him.  They  aver  that  they  were  *  pur- 
chasers for  a  full  and  valuable  consideration,  without  any 
notice  or  knowledge  of  any  claim  which  T.  Tilluch  had,  and  never 
heard  of  any  such  claim  at  or  before  the  execution  of  the  deeds  of 
conveyance;  and  that  Nelson  and  those  under  whom  they  pur- 
chased were  in  quiet  and  peaceable  possession  of  the  land,  and  have 
been  so  ever  since  the  years  1797  or  1798.  Having  thus  been  in 
actual  possession  more  than  seven  years  under  deeds  of  conveyance 
founded  on  a  grant,  they  severally  claim  the  benefit  of  the  act  of 
limitation  passed  in  the  years  1715  and  1797.  It  is  proved  that  T. 
V.  Tilluch  was  the  only  son  and  heir  of  T.  Tilluch ;  the  said  T.  V. 
Tilluch  was  bom  21st  October,  1782,  and  died  the  21st  of  August, 
1805,  in  the  28d  year  of  his  age ;  and  that  the  complainants  are  his 
heirs,  all  of  whom  were  infants  under  the  age  of  21  years,  till  shortly 
before  the  commencement  of  this  suit 

One  question  for  our  decision  is,  whether  the  eeitui  que  trttH  of 
Butts  can  be  excused  under  the  act  of  limitations  for  not  suing 
within  the  prescribed  time,  because  of  his  estate  being  equitable, 
not  legal.  He  has  not  sued  in  time  either  Nelson  or  his  sub-pur- 
chasers. And  we  are  of  opinion  that  the  act  will  not  run  between 
cestui  que  truet  and  his  trustee,  but  that  it  will  run  as  between  the 
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trustee  and  a  stranger.  The  excuse  is  founded  on  a  sameness  of 
interest  that  bj  no  means  exists  between  the  two  last-mentioned 
persons.  It  is  also  founded  upon  the  impossibility  the  ce^ui  qite 
tnut  labprs  under  of  bringing  an  action  at  law,  a  consideration 
wholly  inapplicable  to  the  trustee. 

Another  question  ia,  whether  he  who  is  in  possession  under  a 
claim  originally  bad  (for  instance,  under  a  void  tax  sale,  and  deed 
in  pursuance  of  it)  can  be  profited  by  seven  years'  possession,  if 
there  be  not  a  regular  chain  of  conveyances  between  him  and  the 
grantee.    (And  by  Hatwood  and  Whttb,  Judges,  to  which  Roanb, 
Judge,  did  not  exjnress  his  dissent.)     *^F(nmded  upon  a  grant  ^* 
means  as  it  is  understood  ia  common  acceptation^  and  in 
*  the  acts  allowing  for  improvements.    He  who  has  a  deed,     [284J 
devise,  descent,  or  other  supposed  title,  which  can  be  sup- 
ported, if  at  all,  only  by  a  second  grant  or  other  inferior  title,  whichi 
he  must  use  for  defense  of  his  claim  that  is  no  other  wise  supported,, 
and  not  by  any  other  grant,  is,  in  the  contemplation  of  this  law,, 
held  under  a  deed  founded  upon  a  grant.    His  deed  or  supposed! 
title  is  as  good  as  one  regularly  derived  from  the  second  grant,  for- 
both  are  bad.     It  is  equally  protected  by  the  policy  and  spirit  of  the- 
act  of  limitations.    For  instance,  if  the  second  grantee  die  leavbg: 
two  sons,  one  bom  before  marriage,  the  other  after, and  the  elder  is* 
supposed  to  be  the  heir,  and  as  such  conveys,  and,  after  seven  years, , 
his  grantee  is  sued  by  the  second  son  ;  this  grantee  shall  be  pro- 
t^ted  as  well  where,  having  purchased  from  the  second  son,  and  i 
beea  in  possession  seven  years,  he  is  sued  by  the  first  grantee  of  the- 
State.    And  as  to  the  question,  what  is  color  of  title,  a  deed  fromi 
one  apparently  an  owner  is  a  color  of  title,  because  it  is  a  convey-- 
ance  having  the  form  and  appearance  of  a  valid  legal  conveyance,, 
though  it  is  not  so  in  reality.    So  of  a  devise,  descent,  or  the  like, . 
from  an  apparent  owner.    But  a  bond  or  covenant  for  title  to  be- 
made  at  a  future  day  is  not  a  color  of  title ;  for,  upon  the  face  of  it,, 
there  is  a  disaffirmance  of  a  title  now  existing  in  the  obligee  or  cov- 
enantee.   A  bond  for  title  does  not  purport  to  be  a  conveyance.    It- 
depends  upon  the  title  of  the  obligor,  and  relates  to  it.    The  pos- 
session of  the  obligee  is  for  the  obligor,  and,  in  the  act  of  limitar- 
tions,  is  counted  for  the  latteh 

There  are  divers  other  questions  arising,  but,  indeed,  we  think  it*: 
nnnecessaiy  to  enter  upon  the  discussion  of  them  at  this  time ;  for 

83 
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there  is  a  point  in  this  case  on  which  the  cause  must  turn  and  be 
decided,  let  those  questions  be  decided  either  one  way  or  the  other. 
Notice  in  this  case  must  be  brought  to  the  defendants ;  otherwise, 
although  Nelson  may  have  been  subject  to  the  equity  of 
[285]  the  complainants,  the  *  defendants  are  not.  The  evidence 
upon  this  point  is,  that,  a  few  days  before  the  commence- 
ment of  this  suit  in  equity,  all  of  the  defendants  but  Hatcher  said 
to  the  witness  that  they  respectively  had  heard  of  Butts^s  clainij  or 
of  some  person  claiming  under  Mm.  Seawell,  for  the  heir  of  Tilluch, 
had  brought  an  action  of  ejectment  in  the  name  of  Butts  about  the 
year  1799,  which,  some  years  afterwards,  went  off  by  a  nonsuit ; 
that  an  arbitration  between  A.  Cmtcher  and  Peterson,  respecting 
part  of  the  1,000  acres,  was  settled  by  twelve  men  upon  the  bond  in 
the  year  1788 ;  that  Nelson  was  one  of  the  twelve,  and  the  surveyor 
•employed  to  show  the  interference  ;  that  the  claim  of  Tilluch  be- 
•came  known  generally  in  the  neighborhood  in  the  year  1796  or 
1797.  It  is  urged,  that,  hearing  of  Butts's  claim,  the  purchasers 
should  have  inquired  into  it,  and  might  have  collected,  from  the 
above  named  persons  and  circumstances,  that  the  equitable  claim  of 
Tilluch  existed. 

Notices  are  of  two  sorts,  express  or  notional.  The  latter  is  where 
the  purchaser  knows  of  a  deed,  which  refers  to  another  deed,  which 
discloses  the  equity.  But  if  he  knows  of  a  deed  or  grant  which 
gives  an  estate  that  is  subject  to  a  trust,  notice  of  that  deed  or  grant 
is  'not  notice  of  the  trust,  if  it  do  not  appear  on  the  face  of  the  deed 
or  grant ;  because,  perusing  the  latter,  it  would  not  inform  him  of 
the  trust.  So,  if  he  has  heard  of  the  claim  of  a  grantee,  that  is  not 
notice  of  the  trust  dependent  upon  the  claim,  for  he  may  know  of 
the  latter  without  knowing  of  the  former. 

General  notice  in  the  neighborhood  of  the  claim  of  an  equity  bjf  an 
agents  is  not  notice  to  those  who  purchase  lands  in  that  neighbor- 
hood, for  still  they  may  not  have  heard  of  it.  Admission  of  the 
plaintiff's  equity  by  him  who  conveyed  may  prove  against  them  the 
existence  of  the  equity,  but  not  the  notice  of  it  If  the  sub-pur- 
chasers obtained  conveyances  before  the  admission  made^ 
[286]  they  are  not  affected  by  them.  ♦  2  Fonb.  155, 156.  If  the 
purchaser  is  told  that  certain  persons  are  in  possession,  he 
has  in  law  notice  of  their  estates.  Newland,  671.  If  a  purchaser 
hath  possession  of  a  settlement,  he  is  presumed  conusant  of  a  fiict. 
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relative  to  the  settlement,  which  is  not  stated  inj  it,  because,  by  in- 
quiry of  the  wife's  relations,  he  might  have  known  it.  New.  512. 
Here  the  purchasers  knew  of  Butts's  estate  or  of  some  claim  under 
it,  but  that  did  not  point  out  to  them  the  sub-claimant  to  inquire  of. 

It  is  going  very  far  to  say  we  will  take  away  a  man's  legal  estate 
upon  a  presumed  notice  which  may  never  have  come  to  him.  It 
will  not  do  to  extend  that  presumption  beyond  the  bounds  it  has 
hitherto  been  confined  in.  Indeed,  its  dangerous  nature  may  ren- 
der it  a  fit  subject  of  inquiry  whether  these  bounds  ought  not  to  be 
reduced  to  narrower  limits. 

This  evidence  has  probably  been  lost  by  the  death  of  Taylor,  but 
it  is  indispensable  to  the  support  of  this  bill.  An  honest  claim  may 
probably  be  lost  by  holding  the  evidence  given  to  be  incompetent 
to  the  establishment  of  the  fact  it  is  produced  for.  But  it  is  better 
that  one  individual  suffer  than  that  the  best  interests  of  society 
should  be  jeopardized  by  the  acceptance  of  testimony  and  holding 
it  sufiicient,  when  in  itself  it  is  uncertain,  and  leaves  it  in  equilibrio 
whether  the  fact  existed  or  not.  The  hill  mu%t  be  dismissed. 

See,  as  to  color  of  title^  Wilson  v.  Kilcannon,  4  Haj*.  182,  and  note  sub  fin. 
As  to  limitation  as  to  trusts^  Coleson  v,  Blanton^  8  Hay.  152,  and  note  svkb  fin. 
See  King's  Digest,  8175,  8858,  8488,  9728. 


Ex  PARTE  Weakly. 
[Surveys.  —  Compensation.'] 

He  had  been  directed,  by  an  order  of  this  court  at  the  last  term, 
to  ascertain  the  boundaries  of  a  tract  of  land  in  dispute  between 
M'Nairy  and  Vance,  that  the  court  might  see  precisely  how  to 
specify  the  comers  and  lines  in  a  decree  about  to  be  made  in  respect 
of  them  between  these  parties.  He  had  made  the  survey 
and  returned  it  to, court  at  this  term,  and  had  *  attended  to  [287] 
explain  his  plats  three  days  after  the  first  day  of  the  term. 
And  the  question  now  is,  whether  he  shall  be  allowed  according  to 
the  act  of  1786,  ch.  13,  or  the  act  of  1807,  ch.  2. 

And  the  court  decided,  first,  that  he  shall  be  allowed  under  the 
act  of  1786  ;  secondly,  that  20  shillings  mentioned  in  that  act  means 
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$2.50 ;  thirdly,  that  he  is  to  have  the  allowance  of  one  day  for 
every  25  miles'  travelling  to  or  from  the  sorvej  to  bis  home,  and 
from  his  place  of  residence  to  conrt  and  back,  and  one  day  for  be- 
ing at  court  to  return  his  plat,  and  so  many  days  at  home  as  may 
be  employed  in  drawing  the  plat,  and  as  may  be  employed  in  mak- 
ing the  survey  on  the  premises ;  fourthly,  he  is  not  to  be  allowed 
for  attendance  at  court  to  explain  his  plat  after  the  first  day,  unless 
summoned  as  a  witness.  And  in  that  case  he  is  to  be  allowed  the 
same  compensation  as  is  allowed  to  witnesses,  making  the  distinc- 
tion between  those  who  attend  in  the  same  county  in  which  their 
residence  is,  and  those  coming  from  another  county. 


BaowN  V.  Bell. 
lOroiS'BiU  —  When  to  heJUecL] 

Upon  a  motion  of  Whitesides  to  be  at  liberty  to  file  a  cross-bill, 
RoANB  and  Hatwood,  Judges,  were  of  opinion,  and  so  stated  to  the 
bar  as  follows :  — 

This  cause  has  been  11  years  depending.  A  reference  has 
been  made  of  the  accounts  between  the  parties,  but  the  account  has 
not  yet  been  taken,  and  before  a  motion  of  this  sort  be  allowed  it 
ought  to  be  considered,  first,  whether  the  amendment  moved  for 
be  material;  secondly,  if  material,  whether  the  benefit  of  that 
matter  may  not  be  had  by  the  defendant  in  some  other  way  in  this 
cause  without  a  cross-bill ;  thirdly,  whether  the  cross-bill, 
[288]  if  filed,  should  *  not  be  upon  condition  that  the  hearing 
should  not  thereby  be  delayed.  For  the  court,  on  the  hear- 
ing of  the  original  bill,  may,  if  they  find  it  essential  to  justice,  put 
off  a  final  determination,  for  the  better  examination  of  such  matter, 
if  it  should  then  appear  indispensable. 

Here  one  allegation  of  the  bill  is,  that  Bell  agreed  to  indemnify 
Brown  against  all  losses  he  should  suffer  by  executions,  &c.,  fix>m 
non-payment  at  the  days  stipulated,  of  the  moneys  which  Bell  cove- 
nanted to  pay  him  for  his  iron-works.  And  further  it  is  stated  that 
Bell  failed  to  do  so,  in  consequence  a^./a.  issued  against  Brown, 
to  satisfy  which  the  sheriff  sold  a  certain  tract  of  land  for  a  price 
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far  below  its  value.     Bell  now  states  that  this  land,  though  sold  bj 
execution  as  Brown's,  did  not  belong  to  him,  but  to  a  third  person, 
and,  besides,  was  purchased  in  for  a  small  sum  bj  Vance  as  agent 
for  Brown.    What  does  this  statement  of  the  pleading  to  be  estab- 
lished by  proof  propose  ?  That  the  contract  to  indemnify  was  made ; 
when  Aat  is  proved,  the  next  thing  on  the  part  of  Brown  is  to 
pi^ove  that  the  land  was  sold  at  an  undervalue,  and  that  it  belonged 
to  him.     If  Bell  show,  on  the  contrary,  that  it  belongefl  to  any  other 
person,  this  will  defeat  the  claim,  and  he  can  do  this  though  he 
should  not  prove,  as  he  now  wishes  to  state  in  his  cross-bill,  that  the 
right  which  was  in  Powell  was  assigned  to  himself,  nor  that  the 
action  which  depended  between  Powell  and  the  alienee  of  Brown 
lately  was  discontinued ;  for  though  neither  the  one  nor  the  other 
be  proved,  still  he  will  not  have  to  pay  the  value  of  the  land,  and 
will  be  discharged  from  this  item  of  the  account,  &c.     And  as  to 
the  purchase  by  an  agent  of  Bl*own'8  for  a  small  sum,  that  can  be 
ascertained  in  taking  the  account,  both  by  interrogatories  to  be  put 
to  Brown,  and  the  oath  of  Vance,  who  may  be  examined  as  a  wit- 
ness.   What  good  then  will  a  cross-bill  do  ?    We  will  never 
consent  to  a  cross-bill  *  where  the  matter,  though  of  weight,     [289] 
can  be  so  easily  availed  of.    And  were  we  to  allow  of  one  at  so 
late  a  period  for  any  indispensable  cause,  yet  we  would  annex  thereto 
a  condition  that  the  allegation,  as  stated  in  it,  should  not  delay  the 
hearing  upon  the  original  bill ;  but  that  the  court  should  proceed  as 
if  the  cross-bill  were  not  filed,  and  suspend  as  to  the  matter  of  the 
cross-bill,  if  upon  hearing  it  should  appear  necessary  for  the  attain- 
ment of  justice. 

Whttb,  Judge,  was  for  allowing  the  motion.     But  it  was  over- 
ruled by  the  other  two  judges. 

See  King's  Digest,  9902. 


RussEL  AKD  Allen  v.  Isaac  Lanier  and  Burwell  Lanier. 

[^Frcmduleni  Convetfonce.  —  Executor  de  sen  TartJ] 

The  bill  was  for  an  injunction,  which  was  granted.     The  de- 
fendant demurred,  and  the  demurrer  now  came  on  to  be  argued. 
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Rassel  v.  Lanier. 


The  bill  stated  that  Claxton  was  possessed  of  certain  negroes,  and 
being  indebted  to  divers  persons,  conveyed  them  to  Isaac  Lanier, 
reserving  to  himself  an  estate  for  life.     The  negroes  remained  in 
possession  of  Claxton  for  many  years  after,  till  both  removed  to 
this  State  from  North  Carolina.     That  Claxton  became  indebted  to 
Russel,  and  was  sued  by  Russel  in  the  lifetime  of  Claxton,  who  died 
pending  the  action.     Letters  of  administration  were  granted  by  the 
proper  court  to  the  widow  of  Claxton,  and  she  being  made  a  party 
to   the   action,  after  the  death  of  Claxton,  the   action   proceeded 
against  her  to  judgment.     Isaac  Lanier  conveyed  the  negroes  to 
Burwell  Lanier,  who  got  possession  of  them  immediately  after  the 
death  of  Claxton,  and  had  them  before  the  letters  of  adminis- 
[290]     tration  were  granted,  and  at  the  time  of  the  judgment.  *  Ex- 
ecution issued  upon  the  judgment.    The  sheriff  seized  and 
sold  one  of  the  negroes  which  he  found  in  the  possession  of  Burwell 
Lanier.    Burwell  Lanier  sued  him  at  law,  and  had  judgment  against 
him  for  the  value  of  the  negro.     Whereupon  Russel,  who  had  in- 
demnified the  sheriff,  and  the  sheriff,  brought  this  bill,  alleging  the 
above  circumstances,  insisting  on  them  as  proofs  of  fraud,  and  pray- 
ing that  the  moneys  should  be  retained  in  the  hands  of  the  sheriff 
for  the  satisfaction  of  Russel's  demand,  and  stating  that  Lanier,  the 
plaintiff  in  the  action  at  law,  had  removed  to  the  Alabama  Ter- 
ritory. 

And  per  Roane  and  White,  Judges,  Hatwood  not  giving  any 
opinion,  as  the  other  two  judges  agreed,  and  he  had  formerly  been 
of  counsel  in  the  action  at  law :  — 

Because  of  the  fraudulent  circumstances  stated  in  the  bill,  Russel 
might  have  proceeded  against  Lanier  as  executor  de  son  tart^  either 
by  action  at  law  or  bill  in  equity ;  and  for  that  reason  this  bill  is 
so  fiir  proper,  both  to  ascertain  his  debt  and  to  prove  the  fraud, 
and  to  have  a  decree  for  satisfaction.  And  as  to  intercepting 
the  money  recovered  against  the  sheriff,  and  which  was  assets  in 
the  hands  of  Burwell  Lanier,  that  may  be  proper  ^ao  prima  facie^ 
he  being  removed  out  of  this  State ;  although  upon  the  answer  it 
may  appear  otherwise,  if  he  should  allege  and  prove  other  demands 
against  his  assets,  of  higher  dignity,  to  an  amount  sufficient  to  ex- 
haust all  his  assets.  Should  that  not  appear,  there  is  no  harm  in 
ordering  this  money  to  be  applied  in  satisfaction  of  Russel's  demand. 
This  will  prevent  an  action  at  law,  and  avoid  the  mischief  of  send- 
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ing  to  another  State  in  pursuit  of  Lanier.  Therefore  the  demurrer 
must  be  overruled,  and  the  defendant  be  directed  to  answer.  The 
demurrer  being  bad  in  part,  must  be  overruled  for  the  whole.  But 
still,  as  to  the  surplus  of  the  recovery  above  Russel's  de- 
mand, the  court  now  can  look  into  the  bill,  and  finding  *  that  [291] 
the  injunction  was  granted  for  too  much,  may  now  dissolve 
it  for  the  excess.  And  we  accordingly  order  it  to  be  dissolved  for 
all  above  what  will  satisfy  Russel's  demand  ;  and  as  to  that  it  shall 
be  continued  till  further  order. 

See  Cobb  v.  Lanier ,  4  Haj.  297,  and  note  sub  Jin,;  King's  Digest,  6524,  6566, 
6861. 


Phillips  v.  Overton. 
[^Attorney  and  Client.  —  Fees.  —  Evtuive  Answer  in  Chancery,!^  in 

Per  Curiam.  Overton  having  answered  and  died,  his  represent- 
atives were  cited  by  sci.  fa.  and  made  parties.  The  answer  waff 
replied  to,  and  the  cause  set  for  hearing.  It  now  came  on  to  be 
heard,  and  no  evidence  on  either  side  was  offered.  The  bill  stated 
that  Phillips  was  sued  for  the  hire  of  a  negro,  for  which  $75  were 
demanded  of  him  ;  that  he  employed  Overton,  an  attorney,  to  de- 
fend him,  who  agreed  to  take  $10,  but  obtained  his  note  under  seal, 
when  very  drunk,  for  $100 ;  and  afterwards  neglected  the  cause, 
but  sued  him  on  the  bill  single  and  obtained  judgment.  The  com- 
plainant prayed  and  obtained  an  injunction. 

The  answer  admitted  the  action  for  the  hire  of  a  negro,  not  say- 
ing what  sum  was  claimed  for  the  hire  ;  but  denied  the  agreement 
of  the  defendant  to  take  $10  ;  admitted  his  obtainment  of  the  bill 
for  $100,  and  said  that  if  the  defendant  was  drunk  he  did  not  pro- 
cure him  to  become  so,  nor  took  any  advantage  of  his  situation,  and 
asked,  by  way  of  interrogatory,  whether  the  drunkenness  of  the  com- 
plainant, or  his  want  of  intellect,  will  enable  him  to  avoid  his  solemn 
bond  under  seal  ?  He  puts  other  similar  questions  to  the  court,  not 
saying  in  pointed  terms  whether  the  complainant  was  or  was  not 
drunk  as  charged. 

*  The  answer  ought  to  have  admitted  or  denied  expressly  [292] 
this  charge.     We  cannot  take  evasions  as  a  confession  of 
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the  charge.  The  court  might  indeed  have  ordered  the  answer  to  be 
taken  off  the  file.  Cooper's  Eq.  Pleading,  818 ;  9  Ves.  junior,  1794  ; 
14  Ves.  415.  It  is  there  stated  that  if  an  answer  be  so  evasive  that 
it  is  a  mere  delusion,  it  will  be  considered  as  no  answer  at  all,  and 
the  court  will  order  it  to  be  taken  off  the  file.  The  complainant 
should  have  excepted,  and  should  have  compelled  a  more  direct 
answer ;  not  having  done  so,  but  replied,  it  cannot  be  said  that  an 
issue  is  joined  upon  this  part  of  the  bill ;  and  failing  to  answer  a 
particular  charge  in  the  bill,  or  not  answering  fully,  cannot  be  taken 
as  a  confession.  The  answer  states  that  he  did  attend,  and  defended 
the  complainant ;  the  replication  denies  that,  and  puts  it  on  issue, 
and,  were  it  material,  he  ought  to  prove  it.  But  it  is  not  material, 
for  a  failure  of  consideration  alleged  in  such  case  ought  to  be  shown 
on  the  part  of  the  complainant ;  otherwise,  though  the  rule  is  that  in 
such  instances  the  writing  under  seal  is  proof  of  a  consideration, 
that  rule  would  be  inverted,  and  every  holder  of  such  an  instru- 
ment would  in  equity  be  put  to  prove  one.  Equity  must  follow,  not 
invert  the  rules  of  law. 

Still,  however,  there  is  enough  in  this  bill  and  answer  to  afford 
ground  for  relief  to  the  complainant.  Equity,  founding  itself  upon 
public  policy,  and  the  prevention  of  unreasonable  advantages,  will 
not,  during  the  pendency  of  an  action,  suffer  an  attorney  to  extort 
firom  his  client  unreasonable  sums  for  his  services,  nor  to  take  un- 
reasonable presents  or  securities  from  him.  New.  454,  455.  But, 
notwithstanding  such  security,  will  compel  the  attorney  to  receive 
only  a  reasonable  and  common  allowance  for  such  services ;  though, 
after  the  suit  is  ended,  and  the  dependence  of  the  client  removed, 
and  his  perfect  fii^edom  of  action  restored,  the  law  will  allow  of  any 

compensation  the  client  may  think  proper  to  make. 
[293]         *  Therefore,  let  the  injunction  be  made  perpetual  as  to  the 
whole  of  the  judgment  obtained  against  the  complainant  by 
the  defendant,  except  the  sum  of  $10,  the  common  and  usual  al- 
lowance in  such  cases* 

The  defendant  must  pay  the  costs  of  this  suit  and  of  the  action 
at  law  out  of  assets. 

See,  as  to  counsel  feen^  Rose  v.  Mynait^  7  Yer.  SO ;  King's  IXgest,  982  ei  teq. 
As  to  answer^  King's  Digest,  9736  etseq. 
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Thomas  Shute  v.  Harder  and  Others, 
[^JBxecuHoni  upon  Seal  Ettate.'] 

Per  Curiam.  Jacob  Garrison  entered  640  acres  of  land  on  the 
6th  of  Aagnst,  1807.  On  the  14th  of  Angust,  John  Cnrtis  entered 
200  acres  within  the  bounds  of  Garrison's  640  acres.  Cnrtis  pro^ 
cured  a  grant  and  conveyed  to  the  defendant.  Garrison,  as  alleged 
in  the  bill,  sold  his  640  acre  entry  to  Harder  for  a  valuable  consider^ 
ation  actually  paid,  executed  a  bond  to  convey,  and  Harder  took 
possession.  The  complainant,  Thomas  Shute,  on  the  80th  of  March, 
1808,  entered  340  acres  within  the  bounds  of  Garrison's  entry. 
And  entered  a  caveat  to  prevent  a  grant  from  issuing  on  the  entry, 
which  was  finally  decided  in  favor  of  Garrison's  entry.  During  the 
pendency  of  the  caveat^  a  judgment  was  rendered  against  Harder 
at  the  suit  of  R.  Huggins,  execution  issued,  and  was  levied  on  the 
entry  of  640  acres,  and  at  the  sale  by  the  sherifi^,  Asa  Shute  pur- 
chased the  land.  He  is  since  dead,  and  the  plaintiff,  in  behalf  of 
himself  and  the  other  heirs,  filed  this  bill  to  prevent  Harder  from 
proceeding  on  the  judgment  in  the  caveat^  and  from  procuring  a 
grant  for  the  land  in  his  own  or  any  other  name.  To  this  bill  there 
is  a  demurrer. 

It  was  argued  that  the  5th  of  (George  H.  ch.  7,  was  not  in  force, 
but  only  the  act  of  1794.  The  answer  is  that  all  executions 
against  lands  are  founded  upon  it.  It  enforced  *  the  S  and  4  [294] 
William  and  Mary  against  fraudulent  devises,  and  that  part 
of  the  act  of  Charles  IL  ch.  29,  which  subjects  estates  in  trust  to  ex* 
ecutions.  Real  estate^  is  the  term  used  in  the  act  of  George  H. ;  the 
same  term  is  used  in  the  act  of  North  Carolina,  1784,  ch.  11.  Trusts 
express  and  resulting  are  liaUe ;  trusts  implied,  in  favor  of  an  obli- 
gee to  whom  a  conveyance  is  to  be  made  and  the  obligation  trans- 
ferred to  an  assignee,  are  said  to  be  without  the  scope  of  the  act« 
We  had  better  consider  awhile  of  the  opinion  to  be  formed  upon 
hose  latter  points.  If  the  interest  of  the  obligee  be  not  salable 
under  execution,  neither  is  that  of  the  obligor  or  covenantor  who  is 
bound  to  make  title  ;  and  then  by  the  simplest  Opemtion  in  the  world 
the  land  becomes  not  liable  to  execution  in  the  hands  of  any  one. 
Vide  Sand,  on  Uses,  61 ;  IP.  W.  278. 

It  is  said  when  execution  is  taken  out  and  returned,  that  equity 
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will  then  subject  the  trust,  be  it  of  what  kind  it  may.  It  seems 
strange  to  subject  that  which  by  law  is  not  liable.  But  how  will 
you  ever  get  an  execution  against  an  executor  or  heir  who  has  not 
legal  assets  ?  Will  not  the  heir  plead  that  he  has  no  assets  ?  Will 
not  the  executor  do  the  same  ?  That  will  certainly  prevent  judg* 
ment.     1  Vem.  178  ;  and  as  to  mere  equities,  see  2  Yem.  55,  61. 

Perhaps  the  bond  to  convey  may  be  considered  in  equity  a  legal 
transfer  of  the  entry,  and  then  the  dispute  would  be  at  an  end. 

Where  equities  are  made  assets,  perhaps  they  are  only  equitable 
assets,  and  to  be  disposed  of  to  creditors  pari  passu. 

See  Russell  v.  SUnsan^  8  Haj.  1,  and  note  sub  Jin, 


[295]  ^Tbaynes  v.  Bbooks  and  Tbatner. 

[^PartitianJ] 

Per  Curiam.  This  was  a  bill  in  equity  filed  in  the  Circuit 
Court  for  the  county  of  Robertson,  from  whence  it  came  by  appeal 
into  this  court  The  defendant  demurred,  and  the  Circuit  Court 
sustained  the  demurrer.  The  bill  stated  that  his  father  was  a  sol- 
dier in  the  Revolutionary  War,  in  the  line  of  North  Carolina ;  that 
he  died,  leaving  two  sons  and  a  daughter ;  that  a  warrant  issued 
for  his  services,  and  that  a  grant  issued  upon  it  for  640  acres  of 
land  ;  that  his  brother,  older  than  himself,  sold  the  land  to  Brooks, 
and  conveyed  to  him  in  fee ;  and  that  he  took  and  continued  in 
possession,  and  was  in  possession  at  the  time  of  filing  the  bill.  The 
bill  prayed  for  a  partition  between  him  and  Brooks. 

Brooks  is  in  possession,  and  claims  the  whole  tract  under  the 
conveyance  from  the  complainant's  brother.  The  complainant  has 
not  recovered  possession  in  ejectment ;  and  the  defendant,  Brooks, 
denies  his  title.  We  cannot  try  that  legal  question  upon  this  bill 
for  partition.  Partition  cannot  be  decreed  until  the  complainant's 
title  be  established  at  law,  and  then  it  is,  of  course,  for  a  court  of 
equity  to  decree  it. 

The  bill  must  be  dismissed,  because  the  title  cannot  be  tried  here. 

•  See  Brutan  y.  Rutlnnd^  S  Hum.  435 ;  Hickman  v.  Coohe^  8  Hum.  640 ;  Graves 
V.  Groves^  8  Sneed,  187  ;  Butler  t.  King ;  2  Yer.  115  ;  Nicely  t.  Boyles,4  Horn. 
177 ;  King's  Digest,  2689,  8829*82. 
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Davis  v.  Waijk:eb. 
[Locative  Interests,  —  Parol  Contracts,  —  Statute  of  Frauds.'\ 

The  bill  states,  that  Pniitt,  the  half  brother  of  the  deceased, 
during  the  infancy  of  the  defendants,  offered  warrants  to  Davis 
to  be  located,  and  agreed  to  give  him  one  half  ;  that  he, 
Davis,  passed  the  warrant  through  *  the  commissioner's  [296] 
office,  and  located  and  entered  the  land,  and  obtained 
grants,  and  caused  them  to  be  registered ;  the  contract  was  not 
admitted  in  the  answer ;  it  was  proved  that  Pruitt  did  make  the 
contract  and  promised  to  give  one  half. 

Haywood,  Judge.  This  contract  is  a  necessary  one,  made  for 
preservation  of  a  real  interest,  which  otherwise  might  have  been 
lost.  And  if  it  be  as  reasonable  as  it  was  necessary,  it  ought  to  be 
considered  to  be  obligatory  in  the  defendants.  Not  because  posses- 
sion was  taken  by  the  defendants  after  coming  to  age,  for  that 
might  be  without  any  design  to  assent  to  the  contract ;  but  because, 
being  reasonable,  as  well  as  necessary,  the  court  will  enforce  it ;  if 
not  wholly  reasonable  it  ought  to  be  enforced  so  far  as  it  is.  The 
evidence  is  that  one  third  was  the  common  allowance  at  the  time 
this  contract  was  made,  therefore  let  it  be  allowed  now.  Prece- 
dent has  established  that  such  contract  is  not  against  our  statute  of 
frauds  and  perjuries ;  and  I  am  for  following  the  precedent,  though 
by  no  means  convinced  of  its  correctness.  Here,  by  parol  evidence, 
a  man's  real  estate  is  affected,  both  by  proof  of  a  contract  and 
by  proof  of  the  quantum  of  allowance  proper  to  be  made  for  the 
complainant's  services ;  all  which  might  have  been  unalterably 
fixed  by  writing. 

Judge  Roane  was  of  the  same  opinion ;  Judge  Whtte  gave  no 
opinion.  The  court  directed  an  interlocutory  decree  to  be  drawn 
accordingly,  and  surveys  to  be  made  for  ascertaining  the  part  that 
should  be  allotted  to  the  complainant  at  the  next  term. 

See  Smith  v.  Brooks,  3  Hay.  248,  and  note  syhjin. 
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[297]  *  Cobb  v.  Lanieb. 

[Execute  de  son  TorL] 

Per  Curiam.  This  cause  comes  by  adjournment  from  the  Cir- 
cuit Court.  It  is  an  action  of  trespass,  and  an  agreement  as  to  the 
facts  is  made  np  hj  the  parties,  and  bj  these,  the  same  qaestion  is 
made  and  submitted  to  the  court  that  was  formerly  decided  in  this 
court  between  Lanier  and  Allen.  We  are  all  6f  opinion  that  the 
decision  on  that  cause  was  correct.  It  is  useless  to  hear  the  same 
points  argued  again  now.  And  the  court  now  decided  on  this  case 
accordingly  ;  that  the  seizure  and  sale  by  the  sheriff  of  negroes  in 
the  possession  of  Lanier,  upon  an  execution  against  the  administra- 
tor of  Claxton,  who  had  conveyed  said  negroes  by  bill  of  sale  to 
the  father  of  the  defendant,  Burwell,  was  not  a  lawful  seizure,  and 
was  not  authorized  by  such  execution.  The  defendant  in  that  case, 
being  a  lawfnl  administrator,  and  Lanier  an  executor  de  9on  torty 
against  whom  there  was  not  any  judgment  or  execution. 

The  case  of  Lanier  and  Allen  above  referred  to,  was  decided  by 
RoAKE  and  Whttb,  Judges,  July  term,  1816. 

Claxton,  in  his  lifetime,  conveyed  by  deed,  duly  executed,  the 
negro  in  question,  with  others,  to  Isaac  Lanier,  reserving  a  life  es- 
tate to  himself  and  his  wife.  This  for  the  purpose  of  argument  is 
admitted  at  the  bar  to  have  been  to  the  prejudice  of  creditors,  and 
therefore  covinous  and  void.  Af^er  the  death  of  Claxton,  his  wife, 
mentioned  in  the  deed,  having  died  before  him,  Lanier  took  posses* 
sion  of  the  negro  sued  for  in  this  action,  before  administration  was 
committed  to  the  widow  of  Claxton,  who  had  been  his  second  wife. 
And  afterwards  administration  was  committed  to  her  by  the  County 
Court  of  Stewart,  being  the  county  in  which  Claxton  re- 
[298]  sided  at  the  time  of  his  deatli.  Russel  *  then  prosecuted 
a  suit  against  the  administratrix,  for  a  debt  due  to  him  from 
the  intestate,  and  obtained  judgment  and  execution  to  be  levied  of 
the  goods  and  chattels  of  the  intestate,  and  had  judgment  and  exe- 
cution to  be  levied  of  the  goods  and  chattels  of  the  intestate  in  her 
hands  to  be  administered.  Upon  this  execution,  the  defendant, 
Allen,  who  was  the  sheriff,  seized  and  sold  the  said  negro,  who  had 
been  conveyed  by  deed  to  Burwell  Lanier,  the  plaintiff,  from  the 
said  Isaac  Lanier,  and  had  been  hired  to  one  Thornton,  and  was 
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in  his  possession  when  taken  by  the  defendant.  After  a  very  elabo- 
rate argument  on  both  sides,  the  conrt  decreed,  first,  that  an  action 
under  the  act  of  Assembly  for  preventing  the  abatement  of  suits, 
after  the  death  of  Claxton,  might  be  renewed  against  the  executor 
de  9on  tort  as  well  as  it  might  be  against  a  rightful  executor  or  ad- 
ministrator. He  could  not  allege  that  he  was  an  executor  by 
wrong,  and  therefore  was  not  the  object  of  the  act,  for  that  would 
be  to  profit  of  his  own  wrong,  which  the  law  will  not  allow.  The 
9ei.fa,  would  name  him  only  executor.  And  he  might  plead  any-, 
thing  which  he  could  plead  to  an  original  action. 

Second,  this  action  may  be  supported  by  the  general  owner  or 
special  bailee,  and  here  it  is  brought  by  the  owner. 

Thirdly,  the^/a.  which  issued  upon  the  judgment  in  favor  of 

Russel  was  not  leviable  on  the  negro  in  question  in  the  hands 

of  Lanier,  or  of  the  person  holding  the  possession  for  him.     This 

negro  was  not  assets  in  the  hands  of  thQ  rightiul  administratrix) 

could  not  be  recovered  by  her,  and  might  have  been  recovexed 

against  her  or  fi-om  her  by  Lanier,  where  title  ia  good  against  all 

but  creditors.     They  ought  to  subject  the  property  in  the  hands  of 

the  donee,  by  a  fiction  against  him  as  executor  de  son  tort,  by  which 

means  he  would  have  an  opportunity  to  plead  any  defense 

that  may  haye  accrued  to  him  after  taking  the  *  chattels  of    [299] 

the  deceased ;  as  that  he  had  paid  the  value  to  creditors, 

or  to  the  rightful  administrator,  or  any  other  of  the  many  defenses 

which  he  might  have  acquired  since  his  original  liability. 

JudgfMfntfiyr  the  plaint/iff  below. 

See  Ru8S€l  t.  Lanier,  4  Hay.  299  ;  Moody  ▼.  Fry,  8  Hum.  567  ;  Coleman  ▼. 
Pinkard,  2  Hum.  185  ;  Brien  v.  Hart,  6  Ham.  181  ;  Gilliam  ▼.  Spence,  6  Hum. 
160  ;  Gadsby  ▼.  Donaldson,  10  Yer.  871 ;  King's  Digest,  97,  6524,  6526,  6566. 


Walters  v.  M^Allistbiu 
ITender—Pleaof.'] 

Per  Curiam.  The  question  raised  by  the  pleadings  was  upon  a 
tender  alleged  to  be  made  by  Walters,  the  defendant  below.  He 
owed  714  pounds  of  cotton  to  McAllister,  and  was  to  pay  so  much 
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as  he  might  have  ready,  on  the  12th  of  March,  1814,  the  residue 
in  the  spring  of  the  year. 

The  first  plea  was  a  tender  of  all  on  the  12th  of  March,  1814, 
to  the  agent  of  the  plaintiff,  McAllister,  at  the  cotton  gin  of  the 
defendant,  and  a  r^u%al. 

The  second  plea  was  a  tender  on  the  12th  of  March,  1814,  to 
the  agent,  of  400  pounds  at  the  cotton  gin  of  the  defendant,  said 
agent  then  and  there  having  the  means  of  transporting  the  same, 
and  a  rrfuBol^  and  that  he  was  ready  in  the  spring  to  have  paid  the 
residue. 

Replication  to  the  first  plea,  a  demand  of  the  cotton,  on  the  19th 
of  March,  1815,  and  a  r^iMol.  Replication  to  the  second  plea,  a 
demand  of  the  714  pounds  on  the  9th  of  March,  1817. 

Demurrer  to  both  replications. 

A  tender  of  all  on  the  12th  of  March,  1814,  discharges  from  a 

forfeiture  or  penalty,  or  paying  the  25  cents  in  money  per  pound. 

But  still  he  is  bound  to  pay  the  714  poimds,  and  should  plead,  as  to 

that,  yet  ready.   5  C.  D.  650  ;  Dy.  25  a.    He  ought  also 

[SOO]     to  make  a  *  proffer  of  the  goods,  unless  too  cumbrous,  and 

this  would  discharge  him  from  the  action.     But  perhaps  if 

the  goods  being  perishable,  were  inevitably  lost  after  the  refusal, 

or  the  value  be  exhausted  by  the  expenses  of  keeping  them,  then 

it  would  not  be  unreasonable  to  discharge  the  defendant  wholly. 

No  opinion,  however,  need  be  given  in  this  point,  as  none  of  these 

remarks  are  applicable  to  either. 

See  Nixon  ▼.  Bullock,  9  Yer.  414 ;  Tieman  v.  Napier,  Peck,  212 ;  Miller  ▼. 
McLain,  10  Yer.  246 ;  Bum$  v.  Wdch,  8  Yer.  117  ;  Hapkin$  t.  Rogers,  4  Yer. 
456 ;  King^f  Digest,  9196, 11,566. 


Weeks  v.  McCarbbl's  Lessee. 
[Tax  SaU$.'] 

Feb  Cubiam.  And  it  appearing  that  Weeks,  being  in  possession, 
had  paid  the  taxes  the  year  these  taxes  wete  due,  for  which  under 
another  title  the  land  was  sold,  — 

Roane  and  Whyte,  Judges,  decided  that  to  be  a  good  payment, 
by  whomsoever  made,  and  that  no  other  taxes  could  then  be  due 
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for  that  year,  on  the  same  land,  though  claimed  ander  divers  other 
grants. 

Judgment,  that  the  cause  be  removed  to  the  Circuit  Court  to  be 
tried,  and  to  the  end  that  the  Circuit  Court  might  instruct  the 
jury  according  to  this  opinion. 

See  King's  Digest,  11,540. 
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ARCmBALD  ROANE,) 
ROBERT  WHTTE,        Wudges. 
JOHN  HAYWOOD,      ) 

Pea  v.  Waggoner  and  Others. 

[^Admtntstration.  —  Debts  paid  hy  Representative  out  of  his  own  Means,  -» 
SuhstittUion.  —  Limiiation.  —  "  ClaimJ*  —  BtU  far  Reimbursement,'] 

Roane,  Judge.  This  is  a  bill  brought  by  Pea,  the  administrator 
of  Tate,  against  his  heirs.  The  plaintiff  alleges,  that  in  the  course 
of  his  administration  he  had  paid  debts  due  by  the  intestate  to  a 
considerable  amount  more  than  the  value  of  the  assets  which  came 
to  his  hands,  and  prays  to  be  reimbursed  out  of  the  real  estate 
which  descended  to  the  heirs. 

The  defendants  say  in  their  answer,  that  the  intestate  did  not 
assume  within  three  years  before  the  commencement  of  this  suit, 
and  claim  the  benefit  of  the  act  of  limitation  of  1715,  ch.  27. 

They  also  say  that  neither  the  complainant,  nor  those  alleged  by 
him  to  have  been  creditors,  have  exhibited  their  demands,  or  made 
their  claims,  or  brought  their  suit  or  suits  against  the  defendants, 
within  seven  years  after  the  death  of  Tate,  the  intestate,  and  claim 
the  benefit  of  the  act  of  1715,  ch.  48,  §  9.  Tate  died  in  March, 
1803.  The  complainant  procured  letters  of  administration  in 
May  following. 

Both  acts  relied  on  by  the  defendants  were  passed  in  the  same 
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year.  In  the  first,  specialty  contracts  are  not  included,  and  might 
be  recovered,  unless  by  long  delay  the  presumption  should  arise 
that  they  had  been  paid ;  and  lands  descending  to  the  heir  would 
have  been  liable  to  satisfy  the  debt  of  the  ancestor,  in  case 
[2]  *  the  heirs  were  named  in  the  bond,  and  the  heirs  would  not 
have  been  discharged  by  a  shorter  lapse  of  time  than  the 
ancestor. 

But  it  is  alleged  that  the  heir  is  relieved  from  this  liability  by 
1715,  ch.  48,  §  9,  unless  elaim  be  made  against  him  by  the  cred* 
itor  in  seven  years  after  the  death  of  his  ancestor.     It  is  true  the 
expression  used  by  the  Legislature  is  broad  and  comprehensive.    It 
creates  a  bar  without  respect  to  the  nature  of  the  demand  or  the 
disability  of  the  creditor  to  sue.     There  is  no  reservation  for  the 
case  of  infaxitSj  femes  covert^  or  for  those  whose  debts,  by  the  terms 
of  the  contract,  had  not  become  due  before  the  expiration  of  the 
term.     And  where  no  exceptions  are  made  in  the  law,  the  court 
cannot  make  any.     But  still,  in  this  as  in  other  cases,  the  words 
used  should  be  considered  with  reference  to  the  subject  matter  re- 
specting which  they  are  used,  and  not  be  extended  beyond  it.     In 
this  act,  the  Legislature  seems  to  have  only  in  view  *^  the  rules  to 
be  observed  in  proving  wills,  and  in  granting  letters  testamentary 
and  of  administration,  and  to  regulate  the  conduct  of  executors  and 
administrators."    With  reference,  then,  to  that  subject,  the  ninth  sec- 
tion requires  all  creditors,  as  well  infants,  £c.,  as  others ;  as  well  those 
whose  debts  are  not  then  due,  as  those  whose  debts  are  due,  to  make 
their  claims  in  seven  years,  or  be  barred.     In  the  case  of  adminis- 
trators, this  bar  extends  not  only  to  creditors,  but  to  the  distribu- 
tees or  next  of  kin.    If  they  do  not  recover  their  money  in  seven 
years,  the  surplus  must  be  paid  to  the  church  wardens  for  the  use 
of  the  parish.     No  intimation  having  been  given  in  the  act  that 
heirs  were  intended,  they  seem  to  be  left  in  the  same  situation  with 
respect  to  creditors,  as  if  the  act  had  not  passed.     The  conclusive- 
ness of  this  bar,  it  may  be  observed,  is  considerably  relaxed  by  the 
act  of  1784,  ch.  23,  in  which  this  section  is  quoted  veiiatim^  and 
then  follows  a  direction  *^  that  so  soon  as  an  administrator 
[3]     hath  finished  *  his  administration  on  such  estates,  and  no  cred- 
itor shall  make  any  further  demand,  the  residue  shall  be 
deposited  in  the  treasury,  there  to  remain  without  interest^  subject 
to  the  claim  of  creditors  and  the   lawful  representatives  of  the 
deceased,  without  being  subject  to  the  limitation  of  time."    By  this 
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act,  the  surplus  which  Imd  not  been  demanded  by  the  next  of  kin, 
even  after  the  payment  into  the  treasury,  was  subject  to  the  claim 
of  creditors  without  limitation.  How  is  he  to  get  the  money  ? 
Certainly  not  by  suit  against  the  treasurer,  but  against  the  adminis- 
trator, who  cannot  plead  the  statute  but  by  pleading  fully  adminis- 
tered ;  the  creditor  may  proceed  to  judgment,  and  receive  his  money 
from  the  treasurer. 

By  the  act  of  the  5th  of  Greorge  II.  ch.  7,  all  real  estates  in  the 
colonies  were  made  liable  to  and  chargeable  with  all  debts  of  every 
description,  and  to  be  assets  for  the  satis&ction  thereof,  in  the  same 
manner  as  real  estates  were  liable  for  the  satisfaction  of  debts  due 
by  specialty,  and  subject  to  the  same  process  of  execution  as  per- 
sonal estate.  In  England,  as  well  as  here,  the  personal  estate  was 
to  be  first  applied,  and  if  insufficient,  the  real  estate  was  to  be  assets 
for  the  discharge  of  debts.  In  conformity  to  this  principle  have 
all  our  laws  been  framed.  The  personal  estate,  in  every  instance, 
is  first  liable  before  the  real.  By  the  act  of  1784,  ch.  11,  directing 
the  mode  of  proceeding  against  the  real  estate,  when  the  personal  is 
insufficient,  it  is  strongly  implied  that  the  suit  must  first  be  prose- 
cuted to  Judgment  against  the  personal  representative,  and  the  per- 
sonal assets  be  exhausted,  before  the  real  estate  can  in  any  instance 
be  chargeable  in  the  hands  of  the  heir,  who  is  to  be  made  a  party  by 
id.  fa.  It  is  true  there  are  no  negative  words  declaring  that  a 
creditor  shall  not  sue  the  heir  in  the  first  instance.  As  all  demands 
are  placed  in  this  respect  upon  an  equal  footing,  and  from  the  tenor 
of  this  act  and  all  other  acts  securing  the  real  estate  so  long 
as  any  personal  *  can  be  had,  it  would  seem  thut  where  there  [4] 
is  a  personal  representative,  the  heir  cannot  be  compelled  to 
pay  the  debt  of  the  ancestor  until  the  demand  be  ascertained  by 
judgment  against  the  personal  representative,  and  a  deficiency  of 
assets  in  his  hands.  And  if  he  has  paid  over  to  the  legatees  or  dis- 
tributees, the  creditor  must  proceed  against  them  on  their  bonds 
given  to  refund,  and  not  against  the  heir. 

The  act  of  1789,  ch.  28,  repeals  all  laws  coming  within  the  pur- 
view and  meaning,  and,  as  I  believe,  repeals  the  ninth  section  of 
1715,  ch.  48.  It  is  on  the  same  subject  matter,  and  makes  provisions 
wholly  inconsistent  with  it.  It  prescribes  a  limitation,  but  different 
from  the  other  in  its  commencement  and  duration.  In  the  former 
the  time  begins  to  run  froni  the  death  of  the  debtor ;  in  the  latter, 
from  the  qualification  of  the  executor  or  administrator.     The  former 
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does  .not  terminate  till  seven  years  after  its  commencement ;  the 
latter  in  two  or  three  years,  as  the  case  may  be.  In  the  former, 
there  are  no  exceptions  whatever,  and  the  court  can  make  none  ; 
in  the  latter,  there  are  exceptions  of  infants,  A;c.,  who  have  one 
year  after  the  disabilities  are  removed.  There  is  also  an  exception 
in  iavor  of  the  creditor  who  makes  his  demand  and  delays  sait  at 
the  request  of  the  executor  or  administrator.  The  court  seeing 
these  exceptions,  by  the  known  rules  of  construction  can  allow  of 
others  of  a  similar  nature. 

It  has  been  insisted  that  if  this  act  repeals  that  of  171  «5,  and  if  the 
latter  cannot  be  pleaded  by  the  heir,  he  is  left  wholly  unprotected 
against  State  demands.  I  answer,  he  has  the  benefit  of  the  general 
law  of  limitations,  and  of  the  act  of  1789. 

He  for  whose  benefit  an  act  of  limitation  is  made,  may  or  may 
not  insist  on  it.  If  the  executor  or  administrator  does  not  plead 
the  statute,  and  judgment  is  had  against  him,  and  he  pays  the  debt 
out  of  assets,  or  if  he  pays  just  debts  without  suit,  these 
[5]  shall  be  allowed  *  him  in  the  settlement  of  his  accounts,  and 
his  not  taking  advantage  of  the  limitation  shall  not  be  deemed 
a  devastavit ;  if  he  does  not  plead  the  statute  of  limitations,  and  the 
pica  of  fully  administered  be  found  for  him,  the  legatees  o/ distribu- 
tees may  plead  it  to  the  set.  fa.  brought  against  them  on  their  bond 
for  refunding,  and  the  heir  may  also  plead  it  to  protect  the  real 
estate  descended  to  him. 

If  the  creditor  commence  his  suit  in  due  time,  so  that  the  per- 
sonal representative  could  not  avail  himself  of  the  statute  of  limita- 
tions, neither  shall  the  legatee  or  him  be  permitted  to  avail  them- 
selves of  it  by  plea  to  the  ad.  fa,^  unless,  perhaps,  in  cases  of 
unreasonable  delay. 

If  an  executor  or  administrator  pay  debts  more  than  the  amount 
of  assets  in  his  hands,  he  is  placed  on  the  same  footing,  and  has  a 
right  to  reimbursement  on  the  same  terms  that  the  creditor  would 
have  to  enforce  his  demand,  and  may  in  like  manner  be  barred  by 
the  statute. 

As  to  thii  continuance  of  1715^  ch.  48,  §  9,  after  the  act  of  1789, 
or,  if  unrepealed  by  the  latter  act,  the  decisions  in  this  State,  and  in 
North  Carolina,  and  in  the  Circuit  Court  of  the  United  States,  and 
in  the  Supreme  Court  of  the  United  States,  are  both  ways ;  we  are, 
therefore,  at  liberty  to  pursue  either.  As  to  the  applicability  of  the 
act  of  1715  to  the  case  of  heirs,  the  decisions  in  North  Carolina  and 


March  Term,  1818.]       5  HAYWOOD.  619 

Pea  V,  Waggoner. 

in  this  State  being  in  favor  of  the  heir,  we  ape  bound  to  say  that  it 
does  apply  to  him,  and  still  exists.  But  then  it  may  be  construed 
so  as  not  to  hinder  such  benefit  to  the  heirs  under  1789  as  results 
firom  the  present  construction.  It  may  be  subject  without  contra- 
diction to  such  interpretation  as  is  now  put  upon  the  word  claim^ 
not  extending  it  to  action.  The  heir  may  now  say,  You  did  not 
claim  in  seven  year^.  He  may  also  say,  You  were  barred  as  to  the 
personal  estate  under  1789,  and  cannot  thereby  exonerate  the  per- 
sonal estate  and  come  upon  me. 

*  The  latter  act  will  extend  to  both  heirs  and  devisees ;  [6] 
whereas  the  terms  used  in  the  former  could  not  extend  to 
devisees,  they  not  being  liable  when  the  act  of  1715  passed,  unless 
it  be  first  admitted  that  the  statute  of  William  and  Mary  against 
fraudulent  devisees  was  in  force  here,  which  certainly  was  not  until 
the  5  Oeorge  II.  The  letter  of  1715,  ch.  48,  will  also  extend  to 
judgment  against  the  ancestor  in  his  lifetime,  which  in  1715  could 
not  be  pursued  by  action  against  the  heir,  but  only  by  sci,  fa,  against 
him  as  terre-tenant,  which  was  founded  on  the  record  of  the  judg- 
ment that  executors  and  others  are  bound  to  take  notice  of,  and 
probably  the  heir  also,  where  notice  is  material.  In  the  latter  in- 
stance, the  judgment  could  only  affect  one  half  of  the  lands,  and 
the  act  of  1715  could  only  be  a  bar  in  this  instance  as  to  one  half, 
whereas  now  the  other  half  also  will  be  protected  against  the  exec- 
utor by  notice  and  action  within  the  prescribed  time. 

It  seems  to  me  strange  to  suppose  that  the  real  estate  can  be 
reached  otherwise  than  through  the  personal.  It  seems  equally 
strange  being  that  a  creditor  may  be  barred  as  against  the  executor, 
and  at  the  same  time  not  barred  as  against  the  heir.  He  ought  not 
to  be  barred  as  to  the  one  and  not  the  other.  Why  exonerate  the 
personal  estate,  and  leave  the  real  estate  exposed  till  seven  years 
have  expired  ?  It  is  admitted  on  all  hands  that  an  advertisement 
pursuant  to  the  act  of  1789,  ch.  28,  §  5,  will  enable  the  executor  to 
plead  in  bar  in  two  years.  Shall  he  really  be  still  liable  five  years 
longer  ?  I  am  of  opinion  the  act  of  1789,  ch.  28,  §  5,  is  not  con- 
ditional, but  directory,  because  of  the  disappointments  which  such 
construction  would  bring  upon  disabled  creditors ;  for  I  cannot  think 
the  exceptions  in  1789  are  engrafted  upon  the  act  of  1715.  If  they 
were,  then  that  act  would  become  subject  to  equitable  exceptions 
not  stated  in  it,  in  like  manner  as  is  the  common  act  of  limitations. 
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This  is  not  consistent  with  the  precedents  which  it  is  said  we 
[7]  are  bound  to  *  follow.  Conforming  to  them,  we  cannot  make 
this  addition,  and,  therefore,  they  must  either  be  sacrificed  at 
the  pleasure  of  the  executor,  or  be  preserved  by  the  unconditionali^ 
of  the  clause  in  question.  If  unconditional,  all  admit  that  1715  is 
repealed  as  to  executors.  Shall  the  personal  estate,  by  reason  of 
these  exceptions  in  favor  of  disabled  persons,  be  suable  twenty  or 
more  years  hereafter,  and  the  real  be  absolutely  exempt  in  seven  ? 

Upon  the  whole,  if  no  former  decisions  had  ever  been  made  upon 
the  act  of  1715,  ch.  48,  §  9, 1  should  think  it  never  was  intended 
to  embrace  the  case  of  heirs.  But  taking  it  as  I  think  we  ought, 
some  of  these  decisions  to  be  in  force  as  to  them,  then,  in  my  opin- 
ion, the  word  elaim  means  notice  to  the  heir,  not  an  action  at  law, 
which,  if  once  given  within  the  seven  years,  as  the  law  stood  under 
1715,  prevents  the  bar  of  the  creditor.  The  distinction  between 
claim  and  action  is  evident  in  the  act  of  1789,  which  excuses  the 
bar  if  claim  be  made  and  suit  brought  within  the  limited  time. 

This  argument,  at  the  request  of  the  bar,  has  been  founded  on 
the  answer,  as  if  the  same  matter  were  pleaded.  The  answer  must 
stand,  and  the  evidence  need  only  be  pointed  to  the  part  of  the  plea 
which  denies  that  any  claim  was  made  in  seven  years. 

Haywood,  Judge.  If  the  ninth  section  of  the  act  of  1715  applied 
to  heirs  as  well  as  executors,  it  could  only  have  contemplated  the 
barring  of  such  debts  as  might-  then  be  recovered  against  the  heir, 
debts  by  specialty  in  which  the  heir  was  named.  It  was  no  bar  in 
favor  of  devisees,  for  the  statute  making  them  liable  had  not  at  that 
time  been  enforced  here.  To  be  sure,  the  real  estate  has  since  been 
made  liable  to  all  just  debts,  but  that  circumstance  cannot  enlarge 
the  operation  of  a  precedent  act  of  the  Legislature.  And  there  is 
the  less  reason  for  saying  so,  as  the  common  act  of  limitations, 
[8J  made  *  at  the  same  session  of  the  Legislature,  barred  all  sim- 
ple contract  debts  at  the  end  of  three  years,  with  an  excep- 
tion in  favor  of  the  creditor  under  disabilities  until  a  time  specified 
after  the  removal  of  such  disabilities.  Why  say  the  heir  may  plead 
that  he  was  not  sued  in  seven  years,  and  at  the  same  time  say  he  may 
plead  that  he  was  not  sued  in  three  years  ?  It  might  also  be  argued 
that  the  indefinite  responsibility  of  an  executor,  though  he  had  paid 
out  the  assets  to  legatees,  which  gave  him  no  exemption  from  the 
action  of  a  creditor,  and  left  him  exposed  to  answer  de  bonis  pro^ 
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priis^  though  the  securities  of  the  legatee  were  all  dead  or  insolvent, 
was  the  cause  which  induced  the  Legislature  to  limit  such  responsi- 
bility to  seren  years,  and  deliver  him  from  a  peril  which  did  not 
affect  the  heir ;  therefore,  that  the  limitation  did  not  extend  to  him, 
and  that  he  ought  in  justice  to  remain  liable  to  the  debt  as  long  as 
his  ancestor  would  have  been  had  he  lived.  His  real  estate,  being 
imperishable  and  immovable,  could  not  be  withdrawn  from  the  heir 
as  personalty  in  the  hands  of  a  legatee  may  from  the  executor,  and 
therefore,  that  the  same  reason  for  protecting  the  heir  did  not  exist 
in  1715  as  did  for  protecting  the  executor.  Without  resorting,  how- 
ever, to  all  these  considerations,  and  without  deciding  whether  this 
section  did  or  did  not  apply  to  heirs,  the  question  now  before  us 
may  be  settled. 

The  act  of  5  George  II.  ch.  7,  made  lands  liable  to  all  debts.  The 
act  of  1777,  ch.  2,  §  29,  recognized  the  same  law.  The  act  of  1794, 
ch.  1,  §  28,  did  so  likewise.  The  act  of  1784,  ch.  10,  provided  the 
means  of  subjecting  an  heir  in  case  of  the  death  of  an  ancestor.  The 
executor  was  to  be  first  sued ;  and  pleading  no  assets  or  fully  admin- 
istered, and  having  the  same  found  for  him,  the  creditor  was  then 
directed  to  pursue  the  heir  by  scire  fctcias  founded  on  that  judgment. 
Thus  the  heir,  with  respect  at  least  to  all  debts  he  was  made 
liable  to  by  the  act  of  George  IL,  could  not  be  reached  or  *  im-  [9] 
pleaded  but  through  a  judgment  against  the  executor.  When, 
therefore,  a  judgment  cannot  be  obtained  by  a  creditor  against  the 
executor,  the  same  debt  also  cannot  be  recovered  against  the  heir ; 
for,  without  a  judgment  against  the  executor,  no  «ct.  fa.  can  issue 
against  the  heir.  Then  the  question  descends  to  this  point :  Will 
the  act  of  1789,  ch.  23,  §  4,  bar  the  creditor  within  the  State  from 
recovering  against  the  executor  at  the  end  of  two  years  after  his 
qualification  as  executor  ?  All  admit  that  it  will  so  bar,  if  the  oper- 
ation of  the  act  of  1789,  ch.  28,  §  4,  does  not  depend  upon  a  pre- 
vious advertisement  by  the  executor,  as  required  in  §  5  of  the  same 
act.  Then  we  descend  to  another  question :  Is  the  said  fifth  clause 
a  conditional  or  only  a  directory  clause  ?  Consider  for  whose  ben- 
efit is  the  limitation  in  §  4.  The  executor,  whether  he  hath  adver- 
tised or  not,  after  the  end  of  two  years  may  pay  over  to  the  legatees, 
by  §§  2  and  8,  all  the  assets  remaining  in  his  hands,  taking  bonds 
payable  to  the  chairman,  and  afterwards  may  plead  plene  adminiS' 
travit  to  the  action  of  a  creditor.     He  is  safe  without  the  limitation 
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contained  in  this  act.  The  limitation,  then,  is  in  favor  of  the  per- 
sonal estate  in  the  hands  of  the  legatee,  giving  also  a  time  for  disa- 
bled creditors  which  is  not  allowed  them  by  the  act  of  1715.  If 
this  limitation  is  not  to  take  effect  unless  the  executor  advertise^ 
then  one  consequence  is  that  the  personal  estate  in  the  hands  of  the 
legatee  will  be  exposed  at  least  for  seven  years.  The  executor, 
without  any  risk  to  himself,  may  keep  up  the  liability  of  the  per- 
sonal estate,  by  his  neglect,  five  years  longer  than  the  Liegislature 
intended.  On  the  other  hand,  the  exception  in  this  act  is  from  the 
bar  of  two  years  established  by  it  Now,  if  the  bar  does  not  take 
place,  there  can  be  no  exception  from  it  of  particular  cases  of  disa- 
bility ;  and  then  the  disabled  persons  intended  to  be  provided  for  by 

the  act  of  1789  will  be  at  the  mercy  of  the  executors.  If  he 
[10]     chooses  not  to  do  his  dtUy^  and  not  to  *  advertise^  they  are 

placed  under  the  act  of  1715,  and  are  barred  in  seven  years. 
If  he  chooses  to  do  his  dutt/y  and  do  advertise,  then  the  disabled 
creditor  may  sue  after  the  seven  years,  whenever  the  disability  shall 
be  removed.  A  construction  that  places  both  the  legatee  and  the 
disabled  creditor  in  the  power  of  the  executor,  doing  mischief  to 
them  by  his  fiiilure  and  misconduct,  without  any  detriment  to  him- 
self, cannot  be  correct.  The  true  construction  must  be,  that  the 
fifth  section  of  1789,  ch.  28,  §  5,  is  not  a  condition  precedent,  but 
directory  to  the  executor.  Should  a  creditor  sufier  for  want  of  ad- 
vertisement, that  will  be  a  matter  to  be  adjusted  between  the  wrong- 
doer and  the  sufierer,  but  not  a  matter  to  prejudice  the  innocent 
legatee  or  disabled  creditor.  If  directory ^  then  the  bar  attaches, 
whether  advertisement  be  made  or  not.  If  so,  then  one  conse- 
quence is  that  a  creditor,  being  barrable  in  two  years  by  1789,  can- 
not, by  the  intention  of  this  act,  be  left  under  the  act  of  1715,  that 
only  bars  in  seven.  For  why  bar  in  seven,  if  barred  in  two  ?  Why 
bar  a  feme  covert^  or  the  like,  in  seven,  when  not  barred  by  1789 
till  discoverture,  though  20  years  aft^r  the  seven  ?  Both  are 
provisions  upon  the  same  subject,  within  the  purview  or  body  of 
1789,  and  therefore  the  former  or  act  of  1715  seems  to  be  repealed 
by  the  express  of  words  of  1789,  ch.  28,  §  6.  We  then  come  to  an- 
other reflection.  If  the  creditor  be  barred  as  against  the  executor 
in  two  years,  and  cannot  after  being  barred  pursue  the  heir,  shall 
he,  thus  barred  as  against  the  personal  estate,  proceed  against  the 
heir  by  action,  laying  aside  the  sci.  fa.  f    Can  he  recover  against 
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the  real  estate,  after  exempting  the  personal  forever  by  his  delay, 
although  the  law  directs,  as  a  fundamental  provision,  that  the  per- 
sonal shall  be  the  primary  fund  ?  Shall  he  thus  be  allowed  to  over- 
turn the  established  rules  of  law  to'  suit  his  own  purposes  or 
caprices  ?  If  the  creditor  cannot  subject  the  *  personal  es-  [11] 
tate  because  of  this  limitation,  shall  he  be  allowed  by  circuity 
to  turn  the  heir  upon  the  personalty  ?  Ch.  10.  The  bar  is  of  no 
efiect  as  to  the  personalty,  for  it  may  thus  ultimately  be  subjected. 

If  this  reasoning  be  correct,  then  can  Pea  recover  against  the 
heir  ?  He  may,  notwithstanding  this  plea  of  the  seven  years  act ; 
for  if  it  ever  could  have  been  pleaded  by  the  heir  it  is  perhaps  not 
pleadable  since  the  act  of  1789,  and  from  the  consideration  of  pre- 
cedent. J£  bound  by  the  common  act  of  limitations  so  far  as  con- 
cerns the  personal  assets,  the  executor  is  not  bound  to  plead  it. 
But  if  he  pay  debts  beyond  his  assets  to  which  he  might  have 
pleaded  '^  fully  administered,"  he  is  a  volunteer,  and  stands  in  the 
place  of  the  creditor  against  the  heir,  who  can  avoid  the  judgment 
by  pleading  a  matter  which  shows  that  such  judgment  is  unjust,  or 
was  barrable  by  plea  when  recovered  against  the  executor.  If  the 
creditor  could  have  been  barred  by  the  executor  by  the  plea  of  this 
limitation,  then  he  shall  be  barred  now  by  the  heir.  If  the  cred- 
itor could  not  have  been  barred  by  such  plea  of  the  executor,  neither 
shall  he  be  barred  now ;  for  then  the  creditor  might  have  obtained 
judgment  and  have  proceeded  against  him.  The  executor,  by  pay- 
ment, has  precluded  a  judgment  against  himself  by  the  creditor, 
and  has  extinguished  the  demand  of  the  creditor ;  but  thereby  has 
not  substantially  placed  the  heir  in  a  worse  situation  than  he  would 
have  stood  in  had  the  judgment  been  obtained.  It  would  there- 
fore be  unconscionable  in  the  heir  to  withhold  payment  upon  the 
groimd  of  this  informality^  provided  no  substantial  defense  which 
he  had  before  is  taken  from  him.  They  ought  both  to  stand  in 
equity  unembarrassed  by  the  mistake  ;  and  upon  the  same  footing 
as  if  judgment  had  been  actually  entered  against  the  executor.  In 
that  case  the  heir  who  sued  by  sd.  fa.  could  only  show  that  the 
executor  had  assets,  or  could  have  barred  the  executor  by 
the  act  of  limitations  ;  *  which,  if  he  could  have  done  then,  [12] 
he  may  do  now.  And  by  this  means  may  they  both  be  dis- 
charged, the  executor  in  common  cases  by  plene  administravit^  and 
the  heir  by  the  act  of  limitations,  which  the  executor  might  have 
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pleaded.  Each  will  enjoy  the  advantages  which  the  law  gives  him. 
After  payment  by  the  execator  of  any  sum  above  his  assets,  he  as 
creditor  of  the  heir  ought  to  bring  his  bill  within  the  same  time 
that  the  creditor  was  bound  to  bring  his  8ci.  fa.  And  as  the 
sci.fa.  is  not  limited  by  law,  so  neither  is  the  bill,  until  time  enough 
be  lapsed  to  form  a  presumption  of  dereliction. 

But  combine  this  reasoning  with  former  decisions,  and  how  stands 
the  law  ?  The  result  is  that  neither  of  these  defenses  is  wholly 
good;  one  being  founded  in  part  upon  not  suing  within  seven 
years  after  the  death  of  the  intestate.  So  far  is  it  incorrect ;  for 
suit  is  not  required  by  the  words  of  the  seven  years  act,  though 
claim  is,  and  so  far  the  defense  may  upon  precedent  be  valid.  The 
other  plea  is  that  the  intestate  did  not  assume  within  three  years ; 
the  meaning  must  be,  next  before  filing  the  bill.  It  ought  to  have 
been  next  before  the  payment  by  the  administrator  of  the  debt  now 
demanded. 

If  the  act  of  1715  so  far  as  concerns  executors  be  repealed  by 
that  of  1789,  then  the  existence  of  the  clause  in  1715  in  favor  of 
heirs  would  be  injurious  to  them ;  for  after  the  creditor  was  barred 
as  to  the  executor  in  three  years  or  two  years,  as  the  case  might  be, 
still  he  might  sue  the  heir  and  subject  the  realty.  I  mean,  suppos- 
ing the  fifth  section  credited,  and  an  advertisement  to  have  been 
made.  If  not  repealed  by  1789,  then  the  creditor  may  be  barred 
before  the  debt  become  due  afler  seven  years,  or  if  it  become  due 
so  late  within  the  seven  years  that  he  has  not  time  to  recover,  first, 

against  the  executor,  and  then  against  the  heir. 
[18]         If  the  opposite  construction  be  correct,  then  the  *  disabled 

creditor  will  be  barred  as  to  the  heir  in  seven  years,  though 
at  liberty  to  sue  the  executor  after  the  lapse  of  20  or  80  years ; 
and  being  then  repelled  by  the  plea  of  adminiitravit^  cannot  re- 
sort to  the  heir.  And  thus  the  realty  will  be  exonerated  ;  at  the 
same  time  that  the  personalty  is,  so  long  as  there  is  any,  will  con- 
tinue liable ;  a  difference  certainly  never  intended. 

The  creditor,  under  the  opposite  construction,  may  sue  the  execu- 
tor if  he  qualify  afker  the  end  of  seven  years,  though  the  realty  at 
the  end  of  seven  years  be  wholly  discharged ;  the  executor  being 
liable  to  a  debt  becoming  due  after  seven  years,  because  of  the 
equitable  construction  which  may  be  given  to  a  statute  with  excep- 
tions, as  the  act  of  1789  is.     At  the  same  time  that  the  heir  is  com- 
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pletely  discharged,  because  the  act  of  1715  is  not  capable  of  such 
equitable  construction. 

Why  is  the  advertisement  of  such  consequence  ?  Those  within 
the  district  or  county  will  hear  of  the  death  as  soon  as  of  the  ad- 
vertisement;  and  those  beyond  the  county  or  district  will  often 
hear  of  the  death  much  sooner  than  of  the  advertisement.  It  is 
hardly  supposable  that  any  one  wOl  get  notice  by  the  advertisement 
who  would  not  get  without ;  and  yet,  immaterial  as  it  is,  the  act  by 
the  opposite  construction  is  made  to  be  of  no  effect  without  it. 

But,  indeed,  if  the  section  in  question  must  now  be  taken  as  ap- 
plicable to  heirs,  then  what  are  its  words  ?  The  act  of  1715,  ch. 
48,  §  9,  is  in  these  words :  *^  Creditors  of  any  person  deceased, 
shall  make  their  claim  within  seven  years  next  after  the  death 
of  such  debtor,  otherwise  such  creditor  shall  be  forever  barred." 
Now  what  is  meant  by  the  word  claim  both  at  the  common  law 
and  under  our  acts  of  Assembly,  1716,  ch.  27,  §  3 ;  1797,  ch.  43, 
§  4 ;  1789,  ch.  28,  §  4  ?  It  is  a  demand^  or  making  known  of  tlie 
demand,  to  the  person  who  is  subject  to  it,  within  seven 
*  years ;  to  the  end  that,  being  apprised  of  the  debt,  he  may  [14] 
provide  for  its  payment.  An  action  is  not  requisite.  Ver- 
bally preferring  the  demand  is  enough.  Suing  the  executor  is  no- 
tice enough  to  the  heir.  LU  pendem  in  a  Superior  Court  is  notice  to 
a  purchaser,  because  of  its  notoriety.  A  judgment  against  the  testa- 
tor is  notice  to  the  executor.  Why  not  suit  against  the  executor 
notice  to  the  heir  ?  It  is  the  pendency  of  the  suit  in  the  case  of  the 
purchaser  that  creates  the  notice.  2  C.  D. ^^  Chancery"  verba  *^  No- 
tice." We  are  not  bound  to  go  beyond  former  decisions  and  to  say 
that  claim  means  action.  If  stated  in  a  plea  which  is  set  down  to 
be  argued,  the^^tatement  must  be  taken  as  true.  If  in  an  answer, 
then  by  a  replication  the  plaintiff  should  be  at  liberty  to  prove  the 
claim  or  notice.  What  we  have  now  before  us  is  to  say,  whether,  if 
such  claim  or  notice  be  proved,  the  bar  will  thereby  be  prevented. 

I  cannot  believe  it  proper  to  introduce  an  act  of  limitations  for  an 
heir  not  named  in  any  part  of  it,  and  then  to  bar  the  demands 
against  him  by  stretching  words  beyond  their  usual  signification. 
The  act  of  1789  required  the  creditor  not  only  to  demand,  but  also 
to  bring  suit;  so  did  the  act  of  1797.  The  expression  there  is 
legal  claim,  by  suit  in  law.  The  act  of  the  4th  of  Anne,  ch.  16, 
§  16,  declares  that  no  claim  shall  be  sufficient  within  the  act  of  lim- 
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itations  of  21  James  I  ch.  16,  unless  an  action  shall  be  com- 
menced within  one  year  after  the  making  of  snch  claim.  A  broad 
road  of  distinction  is  made  between  claim  and  action  at  the  com- 
mon law,  as  well  as  by  the  British  statutes  and  our  own.  Let 
it  remain.  Let  us  not  break  it  down,  for  by  so  doing  we  shaH 
bring  confusion  and  error  into  the  interpretatioh  of  such  of  the  acts 
as  have  used  the  term  in  its  legal  and  esta;blisfaed  sense. 

The  conclusion  is,  that  if  tliere  was  no  claim  in  seven  years,  this 
suit  is  barred  ;  but  if  there  was  a  claim  within  seven  years^ 
[15]     then  it  is  not  barred.     Olaim^  *  in  the  act  of  1715,  ch.  48, 
§  9,  means  a  verbal,  written,  or  other  intimation  of  the  de- 
mand, either  express,  or  by  some  distinct  communication  that  the 
debt  exists. 

Let  this  part  of  the  answer,  therefore,  stand  for  proof  of  the  claim, 
if  it  can  be  made. 

Whytb,  Judge.  The  question  is,  whether  the  act  of  1715,  ch.  48, 
§  9,  is  in  force,  and  can  be  pleaded  by  heirs  to  a  demand  against 
them  for  a  debt  by  their  ancestor.  It  was  argued  that  the  act  of 
1715,  ch.  48,  §  9,  never  was  intended  to  embrace  heirs  or  real  estate ; 
that  its  objects  are  manifest  in  its  provision  by  executors  and  admin- 
istrators and  the  personal  estate ;  and  that  this  is  the  case  is  apparent 
from  the  caption  of  the  act,  which  is  entitled  **  An  act  concerning 
proving  wills,  and  granting  letters  of  administration,  and  to  prevent 
frauds  in  the  management  of  intestate  estates."  It  is  to  be  ob- 
served that  the  title  of  a  statute  is  not  to  be  regarded  in  construing 
it,  because  it  is  no  part  of  the  statute  (4  Bac.  880),  and  it  cannot 
have  escaped  the  notice  of  those  who  are  conversant  with  the  frame 
of  our  acts  of  Assembly,  how  often  a  clause  of  a  certain  import  is 
ingraft;ed  upon  an  act  respecting  a  different  subject,  tbo  clause  being 
9ui  generis  totally  distinct  from  and  unconnected  with  the  general 
purview  of  the  act :  the  clause  on  that  account  cannot  be  considered 
as  less  valid,  and  it  must  be  interpreted  according  to  t^e  import  of 
the  words  used,  and  so  is  Bac.  Abr.  tibi  supra^  which  says,  *^  If  a 
section  be  introduced  which  is  a  stranger  to  and  unconnected  with 
the  purview  of  the  act,  it  must  nevertheless  take  effect  according  to 
its  obvious  meaning,  independent  of  all  influence  from  other  parts  of 
the  law."  The  ninth  section  is  in  these  words,  "  That  creditors  of 
any  person  deceased,  shall  make  their  claim  within  seven  years  after 
the  death  of  such  debtor,  otherwise  such  creditor  shall  be  forever 
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barred.'*    This  is  a  general  act  of  limitation,  it  contains  no 
exceptions ;  *  and  it  is  believed  in  such  a  case,  where  no  ex-     [16] 
ception  is  made  in  express  terms,  none  can  be  raised  bj  con- 
gtniction*     Creditors  shall  make  their  claim  ;  here  is  no  designation 
as  to  kind,  nothing  that  points  to  a  division ;  the  expression  is  gen- 
eral.   All  creditors  must  therefore  be  comprehended,  and  ihe  bond 
creditor  of  coarse  as  well  as  any  other ;  for  why  should  he  be  ex- 
cepted?   Does  not  his  come  equally  within  the  spirit  and  policy  of 
the  act,  which  were  the  settlement  of  the  estate  of  deceased  per- 
sons, the  adjustment  of  the  different  interests  that  necessarily  arise 
upon  such  a  change  and  accompanying  a  transfer  of  rights,  with 
the  expediency  of  terminating  all  questions  respecting  them  as  soon 
as  possible,  and  the  public  convenience  resulting  therefrom  in  the 
quiet  and  repose  of  society  ?    In  reference  to  these  matters,  no  dis- 
tinguishing difference  can  exist  between  him  and  any  other  creditor. 
An  argument  is  drawn  from  ch.  27,  §  5,  of  this  same  year,  and  it  is 
said  the  Legislature,  having  the  subject  of  limitation  before  them, 
made  a  general  law  and  excepted  bis  case  out  of  it,  thereby  infer- 
ring that  it  was  their  intejition  to  except  his  case  out  of  this  act  also ; 
but  the  inference  does  not  hold ;  the  twa  limitations  have  different 
purposes  in  view ;  the  one  turns  upon  the  evidence  that  establishes 
the  claim,  its  facility,  and  its  certainty ;  the  other  regards  the  repose 
of  society  in  the  preservation  of  the  existing  state  of  things  which 
a  lapse  of  time  has  produced*    It  is  admitted  on  both  sides,  that 
under  this  section  the  personal  estate  is  protected,  and  that  the 
executor  may  plead  the  seyen  years'  limitation  in  bar  of  the  bond 
creditor ;  then,  why  should  not  the  real  estate  be  also  protected, 
and  the  heir  be  admitted  to  the  same  defense  ?    By  the  common 
law,  the  personal  estate,  or  the  goods  and  chattels  of  the  debtor,  and 
the  profits  of  the. land  as  they  arose,  which  might  be  considered 
as  personalty,  were  only  liable  to  the  satisfaction  of  his  debts ; 
the  land  was  *  not  liable :   upon  feudal   principles  it  was     [17] 
preserved  to  the  tenant,  to  enable  him  at  all  times  to  perform 
the  duties  for  which  he  was  answerable  to  his  lord.     The  creditor, 
in  making  the  engagement,  only  looked  to  the  personal  estate  as  his 
security  for  the  fidfillment  of  it,  and  upon  the  death  of  the  debtor  the 
ontM  of  payment  devolved  upon  the  executor  by  virtue  of  the  fund 
of  which  he  was  possessed.     But  if  the  contract  of  the  debtor  had 
been  reduced  to  a  judgment  in  his  lifetime,  then  by  the  statute  12 
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Edward  I.  the  lands  descended  to  the  heir  were  bound  in  his  hands 
for  satisfaction,  and  the  half  of  them  in  value  were  by  the  d^it  to  be 
delivered  to  the  creditor,  to  be  by  him  held  until  the  yearly  value 
found  by  the  inquisition  taken  by  the  sheriff  upon  the' oath  of  good 
and  lawful  men,  discharged  the  debt  and  damages  recovered.     If, 
Jiowever,  the  heir  was  bound  in  a  bond  given  by  the  ancestor,  and 
a  recovery  was  had  thereon  against  the  heir,  the  judgment  rendered 
was  to  be  levied  off  all  the  land  descended  to  him  from  his  ancestor ; 
-and  by  the  common  law  execution  which  issued  in  pursuance  thereof, 
the  whole  of  the  lands  descended  to  the  heir,  and  in  his  hands  on 
the  day  of  obtaining  the  original  writ,  were  delivered  to  the  creditor, 
to  be  by  him  held  pursuant  to  the  valuation  upon  inquisition  until 
the  judgment  was  satisfied.     2  Plowd.  488r441,  860, 12.    Thus 
fttood  the  law  at  the  time  of  the  passing  the  act  of  1715.     The  per- 
gonal estate  was  liable  in  the  hands  of  the  executor  or  administrator 
of  the  debtor  to  the  satisfaction  of  all  his  contracts,  the  half  of  the 
real  estate  descended  in  the  hands  of  the  heir  was  liable  to  the  satis- 
faction of  judgment  obtained  against  the  ancestor  himself,  and  the 
whole  of  the  real  was  liable  in  the  hands  jof  the  heir  upon  a  judg- 
ment obtained  against  the  heir  himself,  in  debt  in  the  detect  and 
derinct  upon  the  bond  of  his  ancestor.     Upon  this  staite  of  things  I 
ask  again,  why  should  not  the  ninth  of  ch.  48, 1715,  extend  to 
[18]     heirs  as  well  as  excutors  and  administrators,  *  and  its  pro- 
tection embrace  the  one  case  as  well  as  the  other  ?    Both  the 
personal  and  real  representative  were  liable  by  virtue  of  the  fund 
they  possessed  and  not  otherwise,  unless  by  their  own  default  they 
made  themselves  so,  as  by  mispleading.     Rather,  if  this  argument 
had  any  bearing  at  all,  it  would  operate  the  other  way,  and  press 
against  the  point  it  was  intended  to  support ;  for  at  that  time,  to 
wit,  in  1715,  the  personal  estate  was  the  general  fund  for  the  pay- 
ment of  all  debts ;  the  real  estate  a  partial  fund  for  the  payment  of 
particular  debts  only,  which  were  peculiarly  circumstanced.    If  this 
general  fund,  then,  to  which  all  creditors  looked,  was  shut  up  by  the 
Legislature,  tnay  it  not  be  reasonably  inferred  that  those  less  so  were 
equally  within  their   intention   as  they  are  within   their  words? 
But  it  is  believed  the  great  principle  upon  which  this  limitation 
turns,  and  which  governed  the  Legislature  of  1715  in  enacting  it, 
is  that  laid  down  by  Judge  Overtoiv,  in  the  case  of  Smith  against 
Hickman's  Heirs,  Cooke's  Reports,  885,  to  wit,  the  peace  of  society 
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and  its  preservation.  After  speaking  of  the  limitation  as  to  the  per- 
sonal estate,  he  says :  *^  As  it  respects  the  situation  of  heirs  after  the 
death  of  their  ancestors,  reasons  for  limitation  also  existed.  If  no 
lapse  of  time  can  secure  the  estate  thus  descended,  the  peace  of  so* 
ciety  would  be  much  disturbed.  Recoveries  might  be  made  of  one 
of  many  heirs,  and  suits  for  contribution  must  take  place.  If  the 
Legislature  deemed  it  of  importance  to  the  peace  of  society  that  the 
time  for  bringing  suits  should  be  limited  in  the  case  of  proper  debts 
of  individuals,  surely  there  is  as  great  reason  that  heirs  should  be 
exempted  on  that  ground  from  litigation  aft;er  a  certain  lapse  of  time. 
Otherwise  they  could  not  know  the  situation  of  their  affitirs ;  com- 
mon prudence  would  suggest  that  for  some  time  they  would  keep 
their  concerns  in  a  compact  situation  so  as  to  be  able  to  meet 
any  demand,  though  unknown  at  the  time  of  *  coming  to  [19] 
their  patrimonial  estate.  There  surely  ought  to  be  some  time 
when  this  obligation  should  cease." 

To  this  reasoning  of  Judge  Overton  I  subscribe.  It  may  be 
further  observed  that  the  27th  ^chapter  of  this  same  session,  enacted 
by  the  same  Legislature,  is  strongly  illustrative  of  the  policy  which 
prevailed  at  that  time,  and  governed  them ;  it  breathes  the  same 
spirit  as  the  ninth  section  of  chapter  48,  and  its  enactments  tend  to 
the  same  result,  to  wit,  the  peace  of  society.  The  27th  chapter  of 
1715  is  a  reduction  of  the  statute  21  James  I.  ch.  16.  The  stat- 
ute of  James  limits  the  right  of  entry  and  into  lands  to  20  years  ; 
this  act  limits  the  same  to  seven  years.  The  statute  of  James  lim- 
its trespass,  detinue,  trover,  debt,  case,  &c.,  to  six  years ;  this  act 
limits  the  same  to  three  years.  The  statute  of  James  limits  assault 
and  battery,  &c.,  to  four  years,  and  actions  of  slander  to  two  years ; 
this  acts  limits  the  same,  the  former  to  one  year,  and  the  latter  to 
six  months.  At  and  before  the  passing  of  this  act,  the  statute  of 
James  must  have  been  in  force  here  ;  the  colonists  must  have 
brought  it  with  them,  adopted  it  and  acted  under  it,  until  it  was  re- 
pealed or  its  provisions  altered  by  them.  The  act  of  1715,  ch.  27, 
is  the  alteration  they  made  compared  with  the  statute  of  James ;  its 
policy  is  manifest,  it  speaks  for  itself;  while  it  protects  the  rights  of 
individuals,  it  regards  the  interests  of  the  community,  and  while  it 
permits  redress  for  the  violation  of  these  rights,  it  consults  the  pub- 
lic repose  and  the  peace  of  society  in  the  exertion  of  it.  Upon  the 
whole,  therefore,  it  is  my  opinion  that  the  ninth  section  of  the  48th 
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chapter  of  1715,  includes  heirs  bb  well  as  executors  and  adminis- 
trators in  its  words,  in  its  spirit,  and  in  its  policy. 

The  next  question  is,  does  the  act  of  1789,  ch.  23,  repeal  the  act 
of  1715,  cb.  48,  §  9,  as  it  regards  either  heirs  or  executors  and 

administrators  ?     And  first,  as  it  regards  heirs.     The  act  of 
[20]     1789,  ch.  28,  is  not  an  *  express  repeal ;  it  does  not  say  that 

this  ninth  section  is  repealed  in  terms ;  much  less  does  it  saj 
the  whole  act  is  repealed.  The  repeal,  then,  of  1715,  ch.  48,  is  only 
express  so  far  as  the  provisions  of  1789,  ch.  23,  are  inconsistent  with 
it,  and  this  leads  us  to  a  notice  of  these  provisions.  It  may,  how- 
ever, previously  be  observed  that  Judge  Orsdell,  who  was  employed 
by  the  State  of  North  Carolina  to  revise  and  publish  all  such  acts 
as  were  in  force  and  use,  and  to  leave  out  all  laws  repealed  and 
obsolete,  as  well  under  the  Colonial  as  the  State  government,  hath 
retained  this  ninth  section  of  1715,  ch.  48,  in  his  compilation;  this 
evidences  his  opinion  on  this  point.  Other  judges  of  North  Catt>- 
lina  have  expressed  the  same  opinion,  and  such  authorities  seem  to 
me  to  be  entitled  to  great  weight  upon  this  question.  Are  there 
any  provisions,  then,  in  the  act  of  1789,  ch.  23,  inconsistent  with 
this  ninth  section  of  1715,  ch.  48,  as  it  regards  heirs  ?  None ;  the 
word  heir  is  not  once  mentioned  in  the  act ;  and  all  the  reasons  that 
concurred  in  the  enacting  the  act  of  1715,  ch.  48,  §  9,  existed  in 
the  year  1789,  and  its  policy  was  rendered  more  cogent  by  the  in- 
tervening acts  of  6  George  II.,  and  of  October,  1784,  ch.  11,  which 
subjected  the  real  estate  to  the  payment  of  all  the  debts  of  the  in- 
debted ancestor  indiscriminately,  that  could  not  be  satisfied  out  of 
the  personal  estate.  Every  reason  for  the  limitation  applicable  to 
executors  and  administrators  now,  since  these  acts,  more  strongly 
applies  to  heirs.  If,  after  a  certain  lapse  of  time,  it  was  thought 
difficult  for  the  executor  and  administrator  to  protect  the  personal 
estate,  who  had  the  proper  vouchers  and  other  documents,  enabling 
him  to  resist  the  unfounded  or  the  overrated  claim  which  might  be 
exhibited  against  him,  how  much  more  difficult  for  the  heir  to  resist 
such  claims  without  these  aids ;  and  add  to  all  these  the  possibility 
of  collusion  between  a  pretended   creditor  and  the   executor  or 

administrator,  in  such  a  case  how  is  the  heir  to  protect  himself 
[21]     after  *  a  great  lapse  of  time  ?    He  cannot  do  it.    He  therefore 

stands  more  in  need  of  the  protection  of  1715  now,  than  he 
did  at  the  passing  of  that  act,  and  the  public  peace  would  be  more 
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disturbed,  inasmach  as  the  devices  of  doing  so  have  been  multiplied 
by  the  acts  of  5  George  II.  and  1784.  Mj  Lord  Coke,  in  Doctor 
Foster's  case,  says  that  leges  posterioree^  priares  cowtrarias  ahrogant^ 
but  that  this  contrariety  must  be  in  matter ;  and  he  adds  that  it 
must  be  known,  inasmuch  as  acts  of  Parliament  are  established  by 
universal  consent  for  the  advancement  of  the  commonwealth, 
they  ought  not  by  any  constrained  construction  out  of  the  general 
and  ambiguous  words  of  a  subsequent  statute  to  be  abrogated,  but 
ought  to  be  maintained  and  supported  with  a  benign,  liberal  con- 
struction. From  this  doctrine,  evidence  of  a  repeal  is  not  to  be 
courted,  and  the  intention  to  do  so  is  to  be  repelled,  unless  it  neee&h 
sarily  results  from  the  contrariety  of  matter,  and  produces  this  con- 
sequence, that  both  cannot  well  stand  together.  My  opinion  is,  they 
both  can  well  stand  together  as  it  respects  the  heir* 

The  next  question  is,  as  it  respects  the  executor  or  administrator, 
is  1789  a  repeal  as  to  him  of  the  seven  years'  limitation,  of  1715? 
All  laws  and  parts  of  laws  that  come  within  the  purview  of  1789, 
are  expressly  repealed  by  the  sixth  section.  Now  to  ascertain  what 
comes  within  the  purview  of  1789,  we  must  notice  the  law  as  it 
stood  before  the  passing  of  that  act,  and  the  alteration  produced  by 
it,  so  that  we  may  perceive  what  it  was  the  Legislature  had  in  view 
by  the  act  of  1789 ;  what  mischiefs  or  inconveniences  they  intended 
to  remedy  and  provide  against.  Some  of  the  provisions  of  1715  had 
from  time  and  circumstances  become  unsuitable  to  the  state  of  so- 
ciety in  1789.  The  mode  of  proving  wills  and  granting  letters  testa- 
mentary, and  letters  of  administration,  from  the  increase  of  popula- 
tion and  the  extent  of  territory  over  which  it  was  spread  in 
1789,  rendered  it  extremely  inconvenient  *to  have  all  this  [22] 
business  transacted  in  the  secretary's  office  and  general 
court.  The  first  section  of  1789  remedied  this,  by  transferring  the 
business  from  the  Governor  and  general  or  precinct  court  to  the 
County  Court,  where  the  testator  or  intestate  usually  had  his  resi- 
dence ;  a  tribunal  better  adapted  to  the  ease  and  convenience  of  the 
citizens,  and  better  fitted  for  the  correct  discharge  of  those  duties, 
from  their  knowledge  of  the  parties  and  other  circumstances  neces- 
sary to  be  taken  into  consideration,  especially  in  granting  letters  of 
administration. 

Another  mischief  in  the  act  of  1715  was  the  shortness  of  the 
time  allowed  the  executor  or  administrator  to  pay  the  debts  of  the 
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deceased,  before  be  was  compelled  to  deliver  over  tbe  estate  tbat  was 
unadministered  by  him  to  the  legatees  and  distributees.  This,  bj 
act  of  1715,  was  one  year ;  it  was  remedied  by  act  of  1789,  §  2, 
by  extending  the  term  to  two  years. 

Another  mischief,  and  one  which  operated  severely  upon  the 
executor  and  administrator,  was  the  continuing  his  liability  to  make 
satisfaction  to  the  creditor,  and  payment  of  his  demand  after  dis- 
tribution legally  made,  and  delivering  over  of  the  property  to  the 
legatee  and  distributee.  It  is  true  he  had  the  power  of  having 
bond  and  security  given  him  to  compel  the  assets  to  be  refunded,  if 
necessary,  before  he  parted  with  them,  but  the  law  continued  him 
the  instrument  of  aifecting  this;  he  Was  the  medium  through 
which  the  recovery  by  the  creditor  was  to  be  had  on  the  one  hand, 
and  on  the  other,  retribution  from  the  legatee  and  distributee,  to 
satisfy  this  recovery.  Thi«i  subjected  him  to  much  trouble  and  in- 
convenience. The  act  ot  1789,  §§  2,  8,  remedied  this  by  removing 
from  him  the  latter  duties,  and  imposing  them  upon  the  creditor  him- 
self. This  was  affected  by  taking  the  bond  to  refund,  payable  to 
the  chairman  of  the  court  and  his  successors,  instead  of  the  execu- 
tor and  administrator,  and  giving  the  process  of  scire  facias  thereon 

to  the  judgment  creditor. 
[28J         *  Another  object  the  Legislature  had  in  view  by  the  act 

of  1789  is  introduced  by  the  fourth  and  fifth  sections.  By 
the  fourth  section  they  say,  all  creditors,  if  resident  within  the  State, 
shall  in  two  years,  and  if  out  of  the  State,  within  three  years  from 
the  qualification  of  the  executor  or  administrator,  exhibit  and  make 
demand  of  their  claims  of  every  kind  ;  and  on  failure  to  make  de- 
mand and  bring  suit  as  above,  shall  be  forever  debarred  of  recovery 
both  in  law  and  equity.  By  the  fifth  section  they  say,  ^^  In  order 
that  all  creditors  may  be  duly  apprised  of  the  death  of  the  persons 
indebted  to  them,'*  executors  and  administrators  shaU,  within  two 
months  after  qualification,  advertise  at  the  court-house  of  the  county 
and  other  places  therein,  at  the  district  court-house  of  the  next 
district  Superior  Court  of  law  and  equity  there,  for  all  persons  to 
bring  their  demands  of  every  kind  to  the  executor  or  administrator, 
agreeably  to  the  directions  of  this  act.  Now  what  is  the  object 
the  Legislature  had  in  view  in  those  two  sections?  It  is  the  set- 
tlement and  adjustment  of  the  estates  of  deceased  peraons  as  quickly 
as  possible.      To  promote  this  object  they  address  themselves  to 
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the  parties  who  will  be  principally  instrumental  in  accomplishing 
it.     Who,  in  the  order  of  time  and  the  nature  of  the  business,  is 
to  do  the  first  act  ?     The  executor  or  administrator.    To  him  they 
say,  within  two  months  after  your  qualification  you  shaU  advertise, 
&c.     For  what  purpose  do  they  say  this  shall  be  done  ?     In  order 
that  all  creditors  may  be  duly  apprised  of  the  death  of  their  debtor, 
that  there  is  an  executor  or  administrator  to  whom  their  accounts 
and  demands  of  every  kind  and  denomination  are  to  be  brought. 
Who,  in  the  like  order  of  time  and  nature  of  business,  is  to  do 
the  next  act  ?     The  creditor,  of  course.     To  him  they  say,  within 
two  years  if  your  residence  is  within  the  State,  and  if  not,  within 
three  years  from  the  qualification  of  the  executor  or  administrator, 
you   shall  exhibit   and    make    demand  of  your  debts  and 
claims  of  *  every  kind  ;  and  if  you  fail  to  demand  and  bring     [24] 
suit  you  shall  be  forever  barred.     From  these  sections  taken 
together,  it  seems  to  me  that  the  Legislature  could  not  intend  the 
bar  to  operate  unless  advertisement  was  made.     If  advertisement 
is  not  made,  the  creditor  pursues  his  remedy  as  before  these  sec- 
tions was  made  ;  that  is,  he  may  bring  his  suit  at  any  time  within 
seven  years  after  the  death  of  the  debtor,  pursuant  to  the  third 
section  of  ch.  48  of  1715.     If  the  creditor  brings  suit  after  the  two 
years  in    section   second  of  1789,   the   executor  or  administrator 
may  plead  ftilly  administered,  and  if  found  for  him,  the  creditor  is 
turned    over  upon  the   legatees   and  distributees,  or  both,  as  the 
case  may  be,  by  virtue  of  the  same  second  section  and  third  sec- 
tion, and  has  his  recovery  satisfied  by  them  upon  process  of  scire 
faeiaB,     But   it  was  argued  at  the   bar  that   this   fourth    section 
was  intended  for  the  benefit  of  legatees  and  distributees ;  that  the 
limitation  of  two  years  and  three  years  is  for  the  benefit  of  some 
one ;  that  the  executor  or  administrator  needs  it  not,  for  he  is  pro- 
tected by  the  bond  and  the  plea  of  fully  administered ;  it  must, 
therefore,  be  for  the  benefit  of  the  legatee  and  distributee  to  quiet 
them  upon  their  bond,  and  discharge  them  from  liability  to  credit- 
ors, if  their  claims  were  not  brought  within  the  two  or  three  years. 
As  was  noticed  before,  the  situation  of  the  executor  and  adminis- 
trator is  much  meliorated ;  by  the  provisions  of  the  second  section, 
he  is  discharged  from  much  trouble  by  the  bond  being  payable  to 
the  chairman,  and  then  set,  facias  thereon,  but  he  had  no  risk  to 
run  before  this ;  the  bond  was  taken  personally  to  himself,  and  he 
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had  the  power  of  good  security  ;  if  he  did  not  take  it,  it  was  his 
own  fault ;  his  protection  is  not  increased,  but  his  convenience  is 
consulted.  It  is  true  a  benefit  is  given  by  this  fourth  section  to 
legatees  and  distributees,  but  it  is  incidental  only,  and  consequential 
upon  a  bar  being  efiected.  Neither  the  bar  nor  the  conse- 
[25]  quent  benefit  to  legatees  and  distributees  *  is  the  primary 
object  of  the  Legislature ;  but  the  speedy  settlement  of  do* 
ceased  persons'  estates  is,  and  these  occasionally  result  as  accidents 
in  accomplishing  the  main  object.  It  results  to  them  as  a  pen- 
alty or  a  forfeiture  of  the  creditor  for  his  misconduct  in  not  obey- 
ing  the  requisitions  of  the  law,  and  in  proportion  as  he  loses  they 
gain.  But  this  benefit  they  have  upon  terms,  and  it  does  not  fol- 
low that  they  are  to  have  it  at  all  events,  whether  these  terms  are 
complied  with  or  not.  By  no  means ;  this  would  be  extending  a 
benefit  to  legatees  and  distributees  beyond  the  law  and  the  reason 
of  it,  to  the  manifest  injury  of  the  creditor.  The  fifth  section  says, 
in  order  that  all  creditors  may  be  duly  apprised,  &o.,  adverdsments 
shall  be  made,  &c.  Does  not  this  evince  it  to  be  the  clear  intention 
of  the  Legislature,  that  these  are  the  terms  upon  which  the  strong 
measure  of  the  fourth  section  should  be  enforced  npon  creditors  ? 
Advertisement  is  to  be  made  ;  for  what  ?  That  all  creditors  may 
be  duly  apprised  of  the  death  of  the  debtor,  and  so  be  enabled  to 
bring  suit  and  avoid  the  bar ;  ergo  it  follows,  as  a  consequence,  no 
notice,  no  bar.  To  construe  the  fifth  section  as  merely  directory 
would  render  it  nugatory  to  the  creditor ;  it  might  as  well  not  have 
been  enacted  at  all  as  to  him,  to  say  it  shall  be  observed,  and  not 
make  its  observance  operate  as  a  condition  precedent.  It  is  said 
this  construction  is  placing  the  legatee  and  distributee  in  the  power 
of  the  executor  and  administrator.  To  this  it  is  answered,  the  other 
construction  has  worse  effects ;  it  is  placing  the  creditor  in  the 
power  of  the  executor  and  legatee,  of  the  administrator  and  dis- 
tributee, and  by  their  collusion  operates  in  transferring  the  debt  of 
the  creditor  to  the  legatee^  by  so  much  augmenting  the  fund  that 
ultimately  goes  to  the  latter.  Now  which  ought  to  be  thus  placed, 
the  legatee  and  distributee,  or  the  creditor  ?  The  executor  and  lega- 
tee, the  administrator  and  distributee,  are  the  representatives 
[26]  of  the  same  person  *  with  regard  to  the  same  Aind ;  the 
creditor  is  a  stranger ;  his  claim  is  adverse,  and  in  the  eye  of 
the  law  more  favored  ;  but  to  put  such  a  construction  upon  this  act  as 
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would  place  the  claim  of  a  legatee  or  a  distributee  in  a  more  favored 
point  of  view  than  the  claim  of  a  creditor,  would  be  a  violence 
ppon  every  legal  principle,  which  always  prefers  the  latter  claim  to 
that  of  the  former,  and  directs  its  first  and  prior  satisfaction ;  and 
then,  and  not  before  this  satisfaction  is  made,  is  the  right  or  claim 
of  the  legatee  or  distributee  at  all  acknowledged. 

But  again  it  is  argued,  that  this  act  is  inconsistent  with  the  act  of 
1715,  inasmuch  as  by  this  act  a  bar  of  two  years  and  of  three  years 
is  given  by  the  fourth  section,  then  the  bar  of  seven  is  not  necessary 
to  effect  what  is  already  effected.  This  would  be  the  case  were  the 
bar  of  1789  not  conditional  and  dependent  on  the  advertisement ; 
but  I  think  the  plain  object  and  fidr  meaning  of  the  fourth  and  fifth 
sections  of  the  act  of  1789,  taken  together,  is  the  introduction  of  a 
new  limitation  upon  terms.  If  these  terms  are  complied  with,  the 
fund  is  protected  by  the  second  and  third  years'  limitation  from  the 
creditor ;  if  not  complied  with,  then  only  protected  by  the  old  limi* 
It^tion  oi  seven  years.  These  two  limitations  are  not  inconsistent ; 
they  may  well  stand  together  within  the  reason  of  the  act  If  the 
party  has  given  publicity  to  the  death  of  the  debtor  and  of  his  own 
situation  of  being  answerable  to  the  creditor,  and  brings  this  knowl- 
edge home  to  the  creditor,  by  showing  a  legal  and  effectual  adver- 
tisement as  prescribed  by  the  fifth  section,  he  shall  be  barred.  But 
is  it  reasonable  that  the  want  of  this  knowledge,  which  depends 
upon  the  act  of  the  party  opposed  to  the  claim  of  the  creditor,  shall 
oust  the  creditor  of  his  former  remedy  and  of  rights  not  given  by 
this  act,  and  not  dependent  upon  its  provisions  ?  Such  consequences 
cannot  be  either  within  the  act  or  within  the  reason  of  it. 

*  But  an  argument  has  been  drawn  from  the  exception  in  [27] 
the  act  of  1789  in  favor  of  infancy,  coverture,  Ac,  to  show  that 
the  act  of  1715  is  not  in  force,  for  it  is  said  that  if  the  disability  is 
not  removed  until  after  seven  years  from  the  death  of  the  testator 
or  intestate,  and  the  act  of  1715  is  to  prevail  and  be  a  bar,  then  the 
act  of  1789  is  rendered  inoperative,  aqd  the  exception  nugatory.  If 
the  exception  is  to  prevail,  then  the  act  of  1715  is  no  bar.  This  is 
an  extreme  case,  and  by  possibility  may  exist ;  but  every  case  can- 
not be  embraced  and  provided  for,  although  coming  within  the  same 
apparent  mischief.  It  has  been  universally  admitted  that  a  positive 
bar  is  enacted  by  1715,  ch.  48,  §  9,  without  any  exceptions  whatever. 
This  is  by  a  period  of  seven  years ;  this  period  the  Legislature  fixed 
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upon  as  the  most  suitable  to  answer  the  pnq)ose  intended  by  them 
to  rest  the  repose  of  the  country  ;  beyond  this  period,  public  con- 
venience says  claims  by  suit  shall  not  be  entertained  by  the  tribu- 
nals of  the  country  ;  if  earlier  application  is  not  made,  public  policy 
says  they  shall  not  after  that  be  sustained  ;  that  after  this  period,  it 
is  better  for  particular  situations,  as  infancy,  coverture,  &c.,  to  suffer, 
than  the  general  repose  of  the  whole  country.  But  because  the 
general  policy  of  the  country  must  prevail,  it  does  not  follow  that 
this  is  oppugned  by  the  act  of  1789.  These  exceptions  may  be  still 
operative  to  a  certain  extent,  and  when  not  set  in  opposition  to  this 
policy  ;  neither  do  I  think  the  Legislature  of  North  Carolina  ever 
intended  such  an  opposition.  When  may  they  operate  ?  When- 
ever the  limitations  of  1789  have  attached  and  that  of  1715  has  not ; 
that  is,  during  four  or  five  years,  according  to  the  case.  Suppose 
the  disability  is  removed  one  day  af^r  the  limitation  of  the  two  or 
three  years  of  1789,  and  the  requisites  of  advertisements  have  been 
complied  with  by  the  executor  or  administrator,  a  bar  is  then 
[28]  affected,  but  the  exception  *  sustains  the  action  against  the  en- 
actment of  the  fourth  section  of  1789,  of  two  and  three  years  ; 
and  this  it  will  do  to  any  suit  brought  thereafter  for  the  space  of  one 
year.  So,  if  the  disability  is  removed  at  some  after  period,  as  in  6ve 
or  six  years  after  the  qualification,  and  within  seven  years  from  the 
death,  the  exception  is  sustained  by  the  proviso  against  the  enact- 
ment of  the  fourth  section. 

Thus,  in  all  these  cases,  there  is  an  operation  for  the  exceptions  of 
1789  without  interfering  with  the  public  policy  of  .the  country  de- 
clared in  1715,  and  both  laws  can  well  stand  together  and  be  con- 
sistent with  each  other ;  and  this  is  giving  a  privilege  to  infants, 
feme  coverts^  &c.,  not  given  to  the  mass  of  the  citizens,  and  extend- 
ing to  them  a  relief  in  consequence  of  their  disability  as  far  as  is 
consistent  with  public  policy,  and  no  further.  This  furthest  limit  is 
prescribed  by  1715,  ch.  48,  §  9.  In  support  of  this  construction,  I 
will  here  quote  the  reasoning  of  the  judges  upon  the  statute  of  fines, 
in  the  case  of  Statvel  v.  Zanch.  They  say,  where  an  act  of  Parlia- 
ment limits  a  time  for  the  public  repose  of  the  realm,  in  order  to 
avoid  universal  trouble  to  the  subjects  of  the  realm,  such  time  ought 
to  be  peremptory,  and  ought  not  either  by  exposition  or  equity  to  be 
favored  and  enlarged  for  an  infant,  or  any  other,  beyond  the  strict 
extent  of  the  words,  for  the  public  repose  is  more  to  be  regarded 
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than  the  private  convenience  of  any  particular  person,  whether  he 
be  an  infant,  or  of  nnsonnd  mind,  or  any  other  degree.  Plowd. 
372. 

See,  as  to  substitutian,  Lyon  v.  Vicky  6  Yer.  42.  As  to  cZatm,  Johnston  v.  Dew, 
5  Hay.  224.  As  to  KnUtaHon^  Batson  v.  MurreU,  10  Hum.  301 ;  Wharton  ▼. 
Mayberry,  3  Sneed,  60S ;  Bym  ▼.  Fleming^  8  Head,  658 ;  Hamner  v.  Hamner,  3 
Head,  898.    See  King's  Digest,  445,  2788,  2958,  2972,  6689-47. 


TiLMAK  Dixon's  Lessee  v.  Steei^  and  Williams. 
[^Depositians, —  Variance  between  Caption  and  Commission.'] 

Appeal  from  the  Circuit  Court  for  the  county  of  Montgomery. 
In  ejectment. 

One  point  was,  that  a  deposition  of  Prince  was  obtained 
*  upon  production  of  a  notice  proved  in  open  court  before     [29] 
the  clerk,  and  by  him  indorsed  with  the  probate.     The  al- 
leged cause  for  the  objection  is  that  it  was  ex  parte, 

Hatwood,  Judge.  That  is  the  common  practice.  The  objection 
ought  not  to  prevail. 

Another  objection  is,  that  the  caption  states  it  to  have  been  taken 
in  a  suit  between  Dixon  and  these  defendants,  but  not  said  to  be  an 
action  of  ejectment,  nor  between  the  lessee  of  Dixon  and  the  de- 
fendants ;  and  therefore  there  was  nothing  to  show  that  the  evidence 
was  taken  in  his  ejectment  suit,  and  it  might  be  on  another  suit. 
The  action  is  rightly  named  in  dedimus^  as  between  Dixon's  lessee 
and  the  defendants.  It  is  stated  that  pursiiant  to  a  dedimu9  they 
have  taken  the  deposition,  not  pursuant  to  the  annexed  dedimvs. 

Hatwood,  Judge.  To  presume  a  dedimu%  not  annexed  to  have 
been  that  very  one,  by  force  of  which  the  deposition  is  taken,  is  to 
presume  strongly  at  least.  But  as  it  is  stated  to  have  been  on  a  suit 
depending  in  Montgomery  Circuit  Court,  and  it  is  not  shown  that 
at  that  time  any  other  suit  answering  this  description  was  then  de- 
pending in  that  court  between  Dixon  and  the  defendants,  it  may, 
together  with  the  actual  annexation  of  the  dedimvA  to  the  deposition, 
appearing  with  the  latter,  enable  the  court  to  presume  that  the  suit 
in  the  deposition  and  in  the  commission  is  the  same. 
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Therefore,  the  deposition  was  properly  received  and  read  in  the 
Circuit  Court. 

B  J  the  court.  Affirm  the  judgmei/it. 


[80]     *  Andrew  Stuakt,  Administratob,  v.  David  Pasmobe. 

\_AppeaL  —  Affirmance,'] 

Appeal  to  the  Dixon  Circuit  Court  from  the  County  Court,  and 
from  the  Circuit  Court  to  this  court.  The  cause  of  appealing  to 
this  court  was,  that  the  appeal  not  having  been  brought  up  in  15 
days  before  the  term,  the  judgment  of  the  County  Court  was  af- 
firmed ;  whereupon  an  affidavit  was  filed  showing  causes  for  a  new 
trial,  which  was  refused. 

Pee  Curiam.  The  motion  for  a  new  trial  was  properly  rejected. 
The  cause  was  out  of  court.  The  appellee  looks  at  the  files  on  the 
last  day  appointed  for  the  return  of  the  appeal  to  the  clerk  of  the 
court  appealed  to,  and  finding  it  not  there,  goes  home,  and  is  the 
more  off  his  guard  when  his  judgment  is  affirmed.  Is  it  possible 
that  thus  absent  and  unsuspecting,  a  motion  of  so  much  importance 
can  be  made  against  him  and  sustained  ?  The  Circuit  Court  acted  cor- 
rectly. Could  the  court  refuse  affirmance,  and  after  doing  by  affirm- 
ance what  the  law  required,  undo  it,  as  if  it  were  illegal  ?  Certainly 
not.  If  we  now  reverse,  it  will  be  because  the  court  has  done  what 
the  law  required.  A  writ  of  error  should  have  been  taken.  The 
appeal  is  for  the  purpose  of  having  a  new  trial.  Whenever  this  is 
abandoned  and  the  judgment  below  affirmed,  and  the  cause  removed 
to  this  court,  the  question  is  upon  the  error  of  that  affirmance,  not 
upon  errors  not  brought  before  the  court. 

Affirm  the  judgment. 

See,  Duncan  v.  McCrhee^  7  Yer.  103 ;  McDonald  ▼.  McAlister^  7  Yer.  804; 
Oregoryv,  Burnett^  1  Ham.  60;  Nichols  y.  ColviUe,  1  Tenn.  2;  Norwood  t. 
Humphreys,  %  Tenn.  188  ;  Bustard  y,  Cheatham^  1  Tenn.  S70;  Foster  v.  Carter^ 
2  Sneed,  1 ;  FurberY.  Carter,  3  Sneed,  1;  King'i  Digest,  5640-47. 
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Young  v.  Stringer. 

[^Joinder  in  Torts,  —  Process  as  to  one.  —  New  TriaL  —  Negligence.  — 

Verdict  —  Oure  of  Defects  2y.] 

4 

Per  Cttriak.  The  writ  was  against  Young  and  three  others  for 
an   assault  and  battery.     The  sheriff  returned  ^*  executed 

*  on  Yowng^  the  others  not  yet  tdkenJ*^  At  the  return  term,  [SI] 
a  declaration  was  filed  against  Young  in  custody,  in  conjunc- 
tion with  the  other  not  yet  taken.  Judgment  by  default  was  en- 
tered against  Young,  and  a  writ  of  inquiry  awarded.  No  further 
process  was  sued  out  against  the  others.  At  the  next  term,  Young 
filed  a  plea  in  abatement,  that  he  was  attending  court  as  a  witness 
when  the  writ  was  executed  on  him ;  this  plea  is  not  verified  by 
affidavit  or  otherwise,  and  the  record  takes  no  further  notice  of  it. 
At  the  term  next  following,  a  judgment  by  default  and  writ  of  in- 
quiry were  again  entered ;  and  in  February  term,  1815,  a  jury 
assessed  the  damages  to  $50.  Young  appealed  to  the  Circuit  Court. 
At  October  term,  1816,  9240  damages  were  assessed  by  a  jury. 
Young  filed  an  afiidavit  stating  that  Shannon,  one  of  the  jury,  is  so 
much  his  enemy,  that  he  believes  he  would  never  do  him  justice  ; 
had  he  been  in  court  he  would  have  objected  to  him,  but  not  expect- 
ing the  cause  would  have  come  on  so  soon  as  it  did,  he  was  not  in 
80  much  hurry  to  come  to  court  in  the  morning  as  he  otherwise 
would  have  been. 

Since  the  trial  he  has  discovered  a  material  witness,  John  Cavett; 
that  he  knew  not  of  his  materiality  before,  and  could  by  no  diligence 
have  acquired  that  information.  Cavett's  affidavit  is  annexed  ;  he 
heard  Stringer,  since  the  commencement  of  the  suit,  say  that  he 
would  not  have  prosecuted  it  against  Young  had  it  not  been  for  an  old 
quarrel  he  had  with  Young,  and  the  malice  and  ill-will  he  had  borne 
him  ever  since.  On  these  affidavits  a  new  trial  was  prayed  and  re- 
fused, and  judgment  entered  for  the  damages  assessed.  The  cause 
was  removed  to  this  court  by  writ  of  error.  The  errors  assigned  are, 
first,  the  refusal  to  grant  a  new  trial.  There  is  no  error  in  this,  the 
defendant  offers  no  sufficient  excuse  for  not  attending  to  his  cause, 
and  excepting  to  the  juror,  if  cause  of  exception  existed. 

*  If  a  juror  be  not  excepted  against  before  sworn,  the  ex-     [32] 
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ception  afterwards  in  ordinary  cases  comes  too  late.  There  is 
no  allegation  that  his  witnesses  were  absent ;  bat  of  new  evidence 
since  discovered,  great  caution  ought  to  be  used.  New  trials  are 
seldom  granted  upon  allegations  of  this  nature  ;  but  in  this  case,  had 
Cavett  been  present,  his  testimony,  as  stated  in  the  affidavit,  ought 
not  to  have  had  any  effect  upon  the  merits  of  the  cause.  Secondly,  it 
is  alleged  that  the  court  ought  to  have  given  judgment  on  the  plea  in 
abatement  before  proceeding  in  the  cause.  The  plea  was  not  veri- 
fied by  affidavit  or  otherwise,  and  ought  not  to  have  been  received, 
nor  any  notice  taken  of  it.  1794,  ch.  1,  §  61.  Thirdly,  it  is  assigned 
for  error,  that  the  plaintiff  below  proceeded  against  Young  alone,  on 
whom  the  process  was  executed,  and  discontinued  the  process  as  to 
the  others.  When  several  are  sued  in  trespass  and  one  is  taken, 
the  plaintiff  cannot  declare  against  him  till  the  process  be  run  oat 
against  the  others,  and  then  the  plaintiff  may  declare  with  a  9inml 
eum.  Admittmg  that  9,  noUe  prosequi  msj  he  entered  as  to  those 
not  arrested,  still,  before  it  is  entered,  the  defendant  has  no  notice 
that  the  declaration  is  intended  to  be  filed. 

To  file  it  under  such  circumstances,  and  take  judgment  against 
the  defendant.  Young,  is  the  same  in  effect  as  to  proceed  against  one 
having  no  notice  that  you  have  made  him  liable  to  be  proceeded 
against.  An  assessment  of  damages  will  not  cure  the  irregularity 
of  this  procedure  under  the  act  of  jeofails,  for  these  speak  of  ver* 
diets  on  issues  joined,  where  the  party  has  appeared,  and,  overlook- 
ing other  objections,  proceeded  to  some  material  fact,  putting  the 
same  in  issue.  In  case  of  a  default  not  regularly  taken,  it  would 
be  unjust  to  preclude  the  objection,  for  then  in  all  cases  the  defend- 
ant might  be  precluded,  and  might  be  proceeded  against  when  none 

but  himself  is  taken,  and  although  no  notice  may  be  given  to 
[88]     him  of  the  *  declaration  filed,  or  that  he  ought  to  plead  to  it, 

so  as  to  prevent  judgment  by  default. 
Reverse  the  judgment.  5  Viner,  **  Continuance  and  Discontinu- 
ance," F,  vol.  6,  pp.  486,  486,  §§  1,  11,  12,  18 ;  Salk.  116 ;  BL 
Rep.  769 ;  Doug.  169,  note  66,  FAUpot  v.  MUer.  Vide  Cro.  El. 
762,  where,  in  trespass,  a  noUe  prosequi  as  to  one  is  a  discharge  of 
all ;  1  Wilson,  806  ;  Salk.  467. 

See,  as  to  negligenee  in  applications  for  new  trials  Harbour  v.  Raybunij  7  Yer. 
42;  Potter  v.  Coward,  Meigs,  22;  McAlister  y.  Williams,  1  Tenn.  119.  See 
King's  Digest,  241,  9858,  9418,  9518, 11,438,  9027  et  seq.,  and  cases  there  col- 
lected. 
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John  Haslet  and  James  Stuaet  v.  Thoenton  Peyoe. 

[^Bonds  —  Declaration  on.  —  Damages.  —  Nsvf  TViaL  —  Affidavit  of 

Party  alone,'] 

Pee  Cueiam.  Pryor  saed  out  a  writ  against  Haslet  in  the 
County  Court  of  Robertson,  on  an  action  of  debt,  returnable  to 
May  sessions,  1815,  and  filed  a  declaration  in  the  usual  form,  in  an 
action  of  debt  on  bond  for  $1,000.  At  the  same  sessions,  the  de- 
fendant not  appearing,  judgment  by  default  was  taken  against  him, 
and.  a  writ  of  inquiry  awarded  At  August  sessions  following  (as 
the  record  states),  the  parties  appeared  by  their  attorneys,  and  a 
jury  being  sworn  to  try  the  issues  joined  between  the  parties,  found 
them  in  favor  of  the  plaintiff,  and  assessed  damages  to  $1,000,  for 
which  sum  and  costs  the  court  gave  judgment.  A  certiorari  issued, 
and  the  cause  was  removed  into  the  Circuit  Court,  at  October  term, 
1815.  The  petition  and  affidavit  on  which  the  order  for  a  certiorari 
was  founded  are  not  stated  in  the  record.  At  April  term,  1816,  the 
cause  was  continued,  because  of  the  absence  of  the  judge.  In 
October  term,  a  jury  was  impaneled  and  sworn  (as  stated  in 
the  record)  to  inquire  of  the  damages  which  the  plaintiff  *  has  [34] 
sustained  by  the  non-payment  of  the  debt  in  the  declaration 
mentioned,  and  assessed  the  plaintiff's  damages  to  $1,000,  for  which 
sum  judgment  was  entered  against  the  principal  and  his  securities, 
with  interest  from  the  rendition  of  the  judgment  of  the  County 
Court,  and  costs.  A  motion  was  made  for  a  new  trial,  and  refused, 
to  which  a  bill  of  exceptions  was  filed.  The  bill  of  exceptions  states 
that  the  plaintiff  produced  two  witnesses  to  prove  that  the  value  of 
the  220  acres  of  land  mentioned  in  the  condition  of  the  bond  on 
which  the  suit  was  brought,  supposed  it  to  be  of  the  value  of  $1,000. 
Other  witnesses  thought  it  might  be  worth  $800  or  $1,000,  or  more, 
but  none  of  them  knew  the  boundaries.  This  was  all  the  evidence 
given  on  the  trial.  The  bill  of  exceptions  further  states,  that,  on 
the  motion  for  a  new  trial,  the  defendant  offered  his  own  affidavit 
and  two  others.  The  affidavit  of  the  defendant  states  that  the  rea- 
son why  he  suffered  judgment  by  default  in  the  County  Court  was, 
that  the  plaintiff  and  Crabb,  to  whom  he  had  sold  the  land,  told  him 
it  was  unnecessary  to  defend,  as  they  were  willing  to  receive  a  deed 
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for  the  land.  But  after  jadgment  they  both  refused  to  receive  a 
deed  ;  and,  for  the  purpose  of  obtaining  relief,  he  removed  the  cause 
by  certiorari,  atid^  at  the  trial,  was  surprised  by  the  introduction  of 
testimony  respecting  the  value  of  the  land,  no  damages  having  been 
suggested  on  the  record.  Had  his  counsel  been  in  court,  he  would 
have  prayed  a  continuance ;  but  the  counsel  had  gone  to  his  lodg- 
ing, and  did  not  know  that  the  jury  was  about  to  be  sworn.  He 
says  the  land  is  not  worth  more  than  $600,  and  that  on  another  trial 
he  can  make  it  appear.  One  of  the  other  deponents  says  that,  in 
his  estimation,  tlie  land  is  not  worth  more  than  between  9600  and 
$700. 

Consider,  firsts  of  this  case  as  it  stood  when  removed  by  eer- 
[85]  tiorari  from  the  County  Court.  The  action  *  was  debt  upon 
bond,  upon  which  was  taken  a  judgment  by  default,  and  an 
inquiry  awarded.  At  a  subsequent  term,  the  jury  assessed  dam- 
ages to  $1,000,  and  judgment  was  entered  for  $1,000.  The  writ 
was  in  debt  for  $1,000.  Is  there  any  error  here?  The  act  of 
1801,  ch.  6,  §  66,  directs  that  in  actions  upon  bonds  with  collateral 
conditions,  wherein  the  plaintiff  shall  recover,  judgment  shall  be 
entered  for  the  penalty  of  such  bond,  to  be  discharged  by  the  dam- 
ages assessed  by  the  jury,  and  other  costs  of  suit ;  and  execution 
shall  issue  accordingly.  Here  is  no  direction  that  there  shall  be  a 
suggestion  of  damages.  A  judgment  by  default,  and  inquiry  of 
damages  awarded,  is  intimation  to  the  defendant,  as  much  as  the 
law  requires,  that  there  is  to  be  an  inquiry  as  to  the  value  of  the 
thing  which  that  bond  was  given  to  secure.  The  defendant,  the 
obligor,  cannot  be  ignorant  of  what  it  is,  hating  made  the  bond, 
and,  moreover,  might  have  craved  oyer  of  the  condition  if  he  did 
not  exactly  remember  its  contents.  The  judgment  ought  to  have 
been  for  the  penalty  of  the  bond,  to  be  discharged  by  the  damages. 
The  penalty  was  equal  to  the  damages,  but  not  to  the  damages  and 
costs.  Still,  the  costs  ought  to  be  paid  by  the  general  law  on  the 
subject.  The  only  mistake  is  in  entering  the  judgment,  and  that 
can  be  rectiiSed.  How  came  the  cause  into  the  Circuit  Court  bv 
certiorari?  Why  did  not  the  defendant  appeal?  We  know  not. 
Even  the  cause  for  obtaining  the  certiorari  does  not  appear  other- 
wise than  by  the  affidavit  made  for  a  new  trial,  after  the  last  trial  in 
the  Circuit  Court.  What-  error  to  the  prejudice  of  the  defendant 
was  in  the  Circuit  Court  ?     Was  there  any  error  in  proceeding  on 


March  Term,  1818.]        6  HAYWOOD.  648 

Haslet  9.  Pryor. 

the  writ  of  inquiry  to  assess  damages  ?  None.  The  defendant  did 
not  move  to  set  aside  the  writ  of  inquiry  either  in  October,  1815, 
to  which  certiorari  was  returned,  nor  yet  in  October  term, 
1816,  when  the  inquiry  was  made.  He  took  *  no  steps  to  [36] 
have  the  condition  put  on  the  record.  Judgment  for  the 
damages,  instead  of  the  penalty  to  be  discharged  by  the  damages,  is 
only  an  informality,  not  affecting  the  merits  of  the  cause,  without 
which,  by  the  act  of  1809,  ch.  126,  §  10 ;  ch.  49,  §  21,  judgment 
ought  liot  to  be  annulled. 

Was  there  any  error  in  refusing  a  new  inqiury,  upon  the  afiSdavits 
made  in  the  Circuit  Court  to  obtain  one  7  He  sets  forth  the  reason 
why  he  did  not  defend  in  the  County  Court.  The  plaintiff,  he  says, 
promised  to  take  the  land,  and  afterwards  refused.  He  knew,  when 
he  obtained  the  certiarari,  that  the  damages  were  for  the  land. 
From  that  time,  August,  1815,  to  October,  1816,  he  knew  the 
meaning  of  the  inquiry  of  damages  awarded,  and  could  not  be  igno- 
rant of  the  proof  proper  for  him  to  adduce.  He  intended  in  Octo- 
ber to  have  a  suggestion  entered,  or  have  time  to  plead ;  but  his 
attorney  and  himself  were  absent  when  the  inquiry  was  made  and 
the  damages  assessed.  That  is  no  reason  why  his  application  should 
be  attended  to.  As  to  the  evidence  he  could  have  adduced,  why 
did  he  not  adduce  it  ?  He  had  time  to  procure  it  from  August, 
1815,  to  October,  1816.  He  did  not  say  he  did  not  discover  it 
till  after  the  last  inquiry.  Besides,  his  single  affidavit  of  a  recent 
discovery  should  not  be  received,  unless  accompanied  by  the  testi- 
mony of  others  to  show  what  can  now  be  proved,  which  must  be 
material,  and  also  to  show  that  it  was  not  discovered  in  time  to  be 
used  on  the  trial.  It  is  of  dangerous  consequence  to  receive  the 
affidavit  of  the  party,  uncorroborated  either  as  to  the  recency  of  the 
discovery  or  the  materiality  of  the  testimony.  The  Circuit  Court 
acted  correctly  in  not  granting  a  new  trial.  The  judgment  of  that 
court  is  substantially  correct  throughout. 

Let  judgment  now  be  entered  for  the  penalty  of  the  bond,  to  be 
discharged  by  the  damages  assessed,  and  also  for  the  costs  of  the 
County  and  Superior  Courts,  and  the  defendant  is  now  to  pay  the 
costs  of  this  court. 

See,  as  to  damages  in  judgment  on  bands^  Overall  ▼.  Brahson,  2  Yer.  71 ; 
Cherry  v.  Mann,  Cooke,  268.  As  to  affidavit  of  party  alone  in  motions  for  new 
trial,  Hammonds  y.  Kemer,  8  Hay.  145,  and  note  sub  fin.  See  King's  Digest, 
1651,  9354. 
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{87]  *  Chbatham  v.  Jones  &  Co. 

[  Uncertcdnty  in  JudgmentJ] 

Per  Curiam.  On  the  28th  of  August,  1812,  John  B.  Cheat- 
bam  procured  a  certiorari  to  be  issued,  and  removed  two  causes 
from  the  County  Court  of  Robertson  to  the  Circuit  Court.  In  his 
petition  he  states  that  John  Jones  recovered  judgment  against  him 
at  November  sessions,  1811,  for  five  dollars  and  costs,  in  conse- 
quence of  an  execution  put  into  his  hands  by  said  Jones  &  Co., 
against  Betsy  Coleman,  who  he  says  was  insolvent,  and  that  the 
executions  were  duly  returned.  Also  he  states,  that  Jones  &  Co. 
obtained  another  judgment  against  him.  May  sessions,  1812,  for  the 
sum  of  f  35  and  costs,  which  he  paid  to  the  said  Jones  &  Co. ;  that 
these  judgments  were  rendered  without  any  notice,  and  that  he  was 
not  apprised  of  them  till  after  the  adjournment  of  the  court.  One  of 
the  records  certified  is  a  judgment  of  the  12th  of  February,  1812. 
On  motion  of  John  Jones  &  Co.,  against  John  B.  Cheatham,  late 
sheriff,  Anderson  Cheatham,  Giles  Connel,  and  John  Brooks,  for 
$5.22^,  and  93^  cents,  the  amount  of  a  judgment  in  favor  of  the 
plaintifis  against  Betsy  Holmon,  which  the  said  sheriff  failed  to  col- 
lect or  return.  On  this  judgment  execution  issued  in  June,  1812. 
The  other  judgment  was  rendered  at  May  term,  1812 :  John  Jones 
&  Co.  against  John  B.  Cheatham,  Anderson  Cheatham,  John 
Coonts,  Jeremiah  Batts,  and  Isaac  Johnston.  On  motion  to  recover 
the  sum  of  $36.37i,  a"d  the  costs,  being  the  amount  of  an  execu- 
tion put  into  the  hands  of  John  B.  Cheatham,  whilst  sheriff  of  this 

county,  to  collect ;  therefore  it  is  considered  that  the  plain- 
[38]     tiffs  recover  of  *  the  defendants,  &c.     In  the  Circuit  Court, 

the  cause  of  John  Jones  &  Co.  against  John  B.  Cheatham 
and  others,  was  continued  at  April  and  October,  1818,  and  April, 

1814.  At   October,  1814,  John    Jones   &  Co.  against  John  B. 
Cheatham  and  his  securities;  motion.     The  parties  appeared  by 

'  their  attorneys,  after  solemn  argument  had  thereon,  the  plaintiff  was 
solemnly  called,  and  came  not ;  therefore  it  is  considered  that  the 
defendant  may  depart  hence,  &c.,  and  recover,  &c.    At  April  term, 

1815,  the  record  proceeds  thus  :  John  Jones  &  Co.  against  John 
B.  Cheatham  and  others ;  certiorari.    A  jury  impaneled  and  sworn, 
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on  the  issae  joined,  found  for  the  plaintiffs,  and  assess  damages  to 
(151.68^,  and  costs ;  for  which  sum  judgment  was  rendered,  and  the 
cause  removed  to  this  court  by  writ  of  error. 

Now,  which  set  of  defendants  was  it  that  was  discharged  in  the 
Circuit  Court,  October,  1814  ?  The  parties  appeared ;  on  argu- 
ment the  plaintifis  called,  came  not,  and  judgment  was  entered  for 
the  defendants  to  go  without  day.  It  does  not  appear  in  which  of 
these  causes,  if  in  either,  this  took  place.  The  judgment  afterwards 
rendered  was  possibly  upon'one  of  them,  but  it  is  not  specified  which, 
nor  can  it  be  ascertained  ;  nor  can  it  be  pleaded  hereafter  in  bar  to 
another  motion  for  the  same  cause.  If  the  meaning  was  that  the 
defendants  in  both  causes  should  go  without  day,  as  to  both,  then 
the  causes  afterwards  heard  were  recontinued  and  consolidated,  and 
the  sureties  of  the  sheriff  liable  for  the  five  dollars,  are  now,  jointly 
with  the  other  parties,  liable  for  the  $36  as  well  as  the  five ;  and  the 
execution  upon  the  last  judgment  given  in  the  Circuit  Court  may 
be  levied  for  the  whole,  on  one  of  the  sureties  liable  only  for  the 
five  dollars.  Thus,  for  want  of  certainty  as  to  the  cause  or  causes 
the  defendants  were  discharged  ft'om,  there  is  an  insuper- 
able uncertainty  as  to  the  *  cause  in  which  judgment  was  en-  [89] 
tered  ;  and  even  if  this  difficulty  could  be  conquered,  it  does 
not  appear  anywhere  upon  the  record  on  what  ground  the  motion 
was  made  as  to  the  $36,  whether  for  not  returning  or  not  paying  ; 
nor  is  the  execution  described  by  stating  the  name  of  the  defendant 
in  it,  nor  indeed  that  of  the  plaintiff.  A  judgment  upon  such  a 
motion,  for  want  of  more  specification,  cannot  be  pleaded  in  bar. 

Let  the  judgment  he  reversed. 

See  Boyd  y.  Baynham^  5  Ham.  886  ;  Boykin  ▼.  State,  8  Yer.  426  ;  Harman  v. 
Childers,  8  Yer.  826  ;  Winchester  v.  Bearden,  10  Hum.  247 ;  RoberUon  v.  Neth- 
erton,  2  Tenn.  826  ;  Patterson  v.  Butierworth,  4  Yer.  168  ;  Jones  v.  Read,  1 
Hum.  844 ;  Hamilton  v.  Burum,  8  Yer.  856 ;  Ferrell  v.  Finch,  8  Yer.  482  ;  Rags- 
dale  ▼.  State,  2  Swan,  416;  CrockeU  ▼.  Parkison,  8  Cold.  219  ;  Gardner  v. 
Carroll,  7  Yer.  365  ;  Porter  v.  Wehb,  4  Yer.  161  ;  Hubbard  v.  Cole,  9  Yer.  602; 
Miller  y.  Holt,  1  Tenn.  49  ;  King's  Digest,  7688-44, 11,207,  11,246. 
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Vance  v.  Cheatham,  late  Sheriff  of  Robertson  County. 

[^MaHan  againtt  Sheriff  for  Nim^returningS^ 

Upon  motion  of  the  party  grieved,  Roan  and  Haywood,  Judges, 

gave  judgment  against  the  defendant ;  the  late  sheriff's  proof  being 

made  that  the  execution,  Vance  against  Shankle  and  others,  came 

to  his  hands  and  was  never  returned ;  and  also  upon  this  further 

proof,  that  he  had  told  the  witness  that  the  execution  came  to  his 

hands,  and  that  he  had  collected  the  money  mentioned  on  it.     The 

late  sheriff,  the  defendant,  lived  in  the  district,  and  for  that  reason 

notice  was  dispensed  with.     The  execution  was  put  into  his  hands 

August,  1816,  and  ought  to  have  been  returned  to  Februazy,  1817. 

The  court  went  upon  the  act  of  1808,  ch.  18,  §  1. 

See  Roberts  v.  Bosiickj  6  Ham.  282  ;  Phillips  y.  Cunningham^  5  Yer.  416  ; 
Nelson  v.  Williams,  4  Hay.  161,  and  note  svibfin. ;  King's  Digest,  10,888,  10,924. 
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James  Vaux  and  Asa  Shdtb's  Heirs  v.  Gideon  Pillow,  Aem- 

8TEEET   StUBBLEFIELD,    AND    OtHERS,    DEFENDANTS. 

[^Locative  Interests,'] 

Per  Curiam.  Armstreet  Stubblefield,  being  possessed  of  sundry 
land  warrants,  on  the  6th  of  August,  1807,  entered  into  a  covenant 
with  Gideon  Pillow  and  others  (who  had  associated  themselves  as  a 
company  for  the  purpose  of  locating  lands)  to  locate  those  warrants ; 
and  if  they  should  locate  them  or  any  of  them  on  vacant  lands,  he 
covenanted  that  they  should  be  entitled  to  one  third  part  of  the  aver- 
age quality  of  such  parts  as  they  should  locate.  Pursuant  to  this 
agreement,  the  company  located  and  surveyed  a  part  of  said  warrants, 
to  wit,  three  tracts  of  640  acres  each,  and  one  other  warrant.  No.  801, 
and  for  2,560,  in  the  names  of  A.  Stubblefield  and  John  Swan,  and 
for  their  benefit.  Grants  having  issued  for  the  three  tracts  of  640 
acres  each,  Stubblefield  sold  and  conveyed  them  to  others,  not  re- 
serving any  part  for  the  locators.  On  the  18th  of  December,  1812, 
Stubblefield  conveyed  by  deed  with  warranty  to  Gideon  Pillow,  as 
agent  for  the  company,  one  undivided  moiety  of  the  tract  of  2,560 
acres  by  them  located,  as  compensation  in  part  for  their  services, 
under  the  covenant  of  the  5th  of  August,  1807,  the  grant  for  that 
tract  not  having  then  issued,  nor  has  it  yet  issued.  On  the  6th  of 
April,  1812,  judgment  was  obtained  by  Howard  against 
Stubblefield  in  *  the  Circuit  Court  for  Smith  County,  for  the  [41] 
sum  of  $552  and  costs.  Execution  issued  on  the  5th  of  June, 
1812,  which  was  stayed  by  injunction.  A  writ  of  j?.  fa.  issued  the 
24th  of  February,  1818,  directed  to  the  sheriff  of  Lincoln  County, 
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and  was  by  him  levied  on  the  tract  of  2,560  acres,  and  all  A.  Stub- 
blefield's  ri^ht  thereto  was  sold  to  Asa  Shute  and  James  Yaux  for 
$700.  These  purchasers  at  the  sheriff's  sale  filed  their  bill  against 
the  locating  company  and  Stubblefield,  alleging  that  they  had  taken 
the  plate  and  ^certifi^cate  of  survey,  together  with  the  warrant,  from 
the  surveyor's  ofEce  for  the  purpose  of  preventing  the  sheriff  from 
transferring  it  according  to  law,  and  with  a  view  of  procuring  a  grant 
to  the  locators.  An  assignment  has  been  made  to  them  by  Stubble- 
field  since  the  sale  by  the  sheriff*,  but  purporting  to  have  been  done 
before  the  judgment.  The  defendants  rely  on  their  covenant  o£ 
the  5th  of  August,  1807,  and  deed  of  ISth  of  December,  1812 ; 
admit  that  the  locators  have  procured  a  transfer  of  the  plate  and 
certificate  since  the  sale  by  the  sheriff,  and  say  that  they  gave  pub- 
lic notice  as  well  as  personal  notice  of  their  claim  to  the  purchasers 
at  the  time  of  the  sale  by  the  sheriffi  The  notice  is  fully  proved. 
And  also  that  the  1,280  acres  now  claimed  by  them  are  not  of  suffi- 
cient value  to  compensate  them  for  their  services  as  stipulated  in 
1807.  Asa  Shute  died  since  the  commencement  of  this  suit,  and 
it  has  been  revived  by  his  heirs. 

Under  the  articles  of  the  5th  of  August,  1807,  a  question 
arises,  whether  the  locators  could,  by  bill  in  equity,  have  compelled 
a  conveyance  of  the  lands  located  that  remained  unsold  at  and 
immediately  before  the  judgment  in  March,  1812.  It  would  not 
have  been  permissible  for  him  to  have  said,  by  way  of  defence  to 
such  bill,  You  were  entitled  to  one  third  of  the  whole,  but  I  have 
sold  two  thirds  to  purchasers  without  notice,  and  to  them 
[42]  you  must  look  for  two  *  thirds  of  your  claim.  It  is  true, 
indeed,  I  have  put  it  out  of  your  power  to  recover  of  them, 
but,  notwithstanding  that,  I  will  keep  the  two  thu*ds  of  the  remain- 
ing tract.  In  such  a  defense  the  injustice  would  be  palpable ;  tlie 
defense  itself  would  be  rejected.  He  would  by  his  own  acts  be 
precluded  from  declining  a  conveyance  of  the  whole  residue.  The 
defendants,  having  a  right  to  a  conveyance  of  the  whole  in  equity, 
had  an  equitable  estate  in  the  whole  at  the  period  we  are  contem- 
plating. It  could  not  be  reached  by  a  judgment  of  subsequent 
date ;  each  tract  it  is  said  must  bear  its  own  burden.  This  we  be- 
lieve to  be  correct  where  several  tracts  are  owned  in  severalty,  by 
the  employer  of  the  locator,  and  one  jointly  with  another.  In 
this  latter  case,  if  he  could  sell  all  of  his  own,  throwing  the  burden 
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upon  that  in  which  he  is  joint  owner,  he  might  subject  the  whole, 
and  take  away  the  share  of  his  co-tenant  for  satisfaction  of  ser- 
vices incumbent  upon  him  alone.  The  same  reason  is  inapplicable 
to  the  case  where  he  is  the  sole  owner  of  all*  As  to  the  1,280 
acres,  then,  which  form  the  ground  of  this  controversy,  they  are 
not  liable  for  the  judgment,  being,  in  the  contemplation  of  the 
court,  the  estate  of  the  defendant,  as  from  the  date  of  the  articles. 
For  the  rule  id  factum  quod  fieri  debits  relates  to  the  articles  made 
in  consideration  of  something  to  be  done  in  future,  if  it  shall  be 
done  accordingly,  as  well  as  in  the  case  of  money  to  be  paid  either 
wholly  or  in  part  in  future ;  and  is  not  this  agreeable  to  the  most 
perfect  justice  ?  Why  should  a  judgment  creditor,  who  looked 
originally  to  the  personal  responsibility  of  his  debtor,  be  preferred 
to  him  who  looked  principally  to  the  real  estate  of  the  debtor, 
which  the  services  of  the  creditor  are  pledged  to  secure  to  him, 
and  do  in  good  faith  and  at  much  expense  secure  for  him  ?  Is  it 
wrong  to  say,  let  those  services  be  recompensed  so  far  as  it  is  rea- 
sonable, and  let  the  residue  be  liable  to  personal  creditors, 
who  but  for  this  property  created^  as  it  *  were,  by  the  indus-  [43] 
try  of  the  locator,  would  not  perhaps  have  had  any  fund  at 
all  to  resort  to  for  satisfaction  of  their  demands  ?  It  is  useless, 
with  this  view  of  the  case,  to  inquire  whether  or  not  the  purchaser, 
at  a  sale  by  execution,  takes  the  lands  purchased,  subject  to  all 
equities  attached  to  it  in  the  hands  of  the  debtor,  especially  as  in 
this  case  the  purchaser  had  actual  and  express  notice  of  the  de- 
fendant's claim. 

Equally  needless  is  it  to  inquire  concerning  the  extent  of  the 
lien  created  by  judgments.  Whenever  it  shall  become  inevitably 
necessary  to  decide  these  questions,  they  will  deserve  the  most 
mature  consideration  and  the  most  apprehensive  circumspection* 
The  effects  on  heirs,  tenements,  and  on  the  contributions  to  be 
made  between  the  latter ;  the  effects  of  the  differences  that  will 
'  be  caused  between  State  judgments  and  those  rendered  in  the 
federal  court,  and  the  preference  which  a  foreign  creditor  will  have 
over  a  domestic  one,  that  a  confinement  of  the  lien  to  the  jurisdic- 
tion of  the  court  will  produce,  will  all  be  weighed  with  anxious  at- 
tention. One  of  the  deeds  made  by  Stubblefield  for  part  of  the 
two  thirds  and  more  sold  by  him,  was  subsequent  to  the  judgment. 
But  it  was  sold  for  satisfaction  of  the  judgment,  and  was  bid  off 
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by  the  purchaser,  on  the  same  day  the  complainants  purchased  the 
lands  in  question.  Therefore,  as  to  the  judgment  creditor,  it  has 
sustained  the  burden  the  plaintiff  says  it  ought  to  be  charged  with. 
Decree  that  the  complainant's  bill  shall  be  dismissed,  with  costs 
to  be  paid  by  the  complainant. 

See  Smith  v.  Brooks^  8  Hay.  248,  and  note  sub  Jin, 


Walteb  Eebble  v.  Richard  W.  Cummins. 

[^Fraud.  —  Imhecility,  —  Amgnee  of  ImbecileJ] 

Per  Curiam.  The  complainant  in  his  biU  states,  that  his 
father,  Walter  Eeeble,  senior,  was  in  debt  to  him  upwards 
[44]  of  $1,500  for  the  hire  of  slaves,  moneys  *  paid  for  him,  and 
other  demands ;  and  being  in  his  dotage,  and  possessed  of 
very  little  property  except  six  slaves,  to  wit,  a  negro  man,  a  woman, 
and  four  children,  worth  at  least  $1,400,  was  induced  by  the  slaves 
to  express  a  desire  of  liberating  them ;  that  the  defendant,  Cum- 
mins, being  apprised  of  this  desire,  offered  to  aid  him  in  carrying 
it  into  effect ;  alleging,  that  being  in  debt  he  could  not  do  it  him- 
self, and  suggesting  other  difficulties.  He  proposed  that  the  ne- 
groes should  be  conveyed  to  himself;  that  W.  Keeble,  senior, 
mjght  keep  possession  of  them  during  his  life,  and  after  that  period 
that  he,  Cummins,  would  liberate  them ;  that  on  the  27th  of 
March,  1813,  the  defendant  procured  separate  bills  of  sale,  to  be 
executed  to  him  for  each  of  these  six  slaves,  and  at  the  same  time 
signed  and  sealed  an  agreement  as  follows :  **  I  promise  to  pay 
Walter  Keeble,  senior,  $1,000  in  produce ;  I  am  to  pay  the  same 
annually,  so  as  to  pay  the  whole  at  the  end  of  ten  years.  I  am  at 
liberty  to  pay  it  in  money  if  I  see  cause,  or  any  part  thereof;  and 
if  I  pay  the  same  in  money,  I  am  at  liberty  to  pay  it  at  any  time  I 
see  cause,  it  being  for  six  negi*oes  I  bonght  of  said  Keeble,  viz., 
&c."  That  shortly  after,  on  the  8d  of  April,  1813,  in  the  presence 
of  witnesses,  paid  to  said  Keeble,  senior,  $225,  and  on  the  ninth, 
the  sum  of  $254,  both  which  sums  were  indorsed  on  the  bond,  and 
then  privately  returned  to  the  defendant.     On  the  bond  was  also 
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indorsed  a  note,  that  the  defendant  was  to  have  credit  annually  for 
the  hire  of  the  negro,  and  W.  Keeble,  senior,  to  keep  them  as  long 
as  he  pleased,  or  as  long  as  he  lived.  The  complainant  having 
failed  in  several  attempts  to  settle  with  his  father,  commenced  saits, 
and  obtained  judgments  against  him  for  upwards  of  Ij^OO,  and  pro- 
cured executions  to  be  levied  on  the  negro  woman  and 
her  children ;  but  he£ore  the  day  appointed  for  *  the  sale,  [45] 
the  defendant  got  possession  of  them,  and  refused  to  return 
them,  but  claims  them  as  his  own  absolute  property. 

The  bill  further  states  that  the  complainant  settled  all  accounts 
with  his  father  in  a  manner  satisfactory  to  him.  In  the  settlement 
it  appeared  that  his  father  was  indebted  to  him  in  the  sum  of  $1,546, 
and  having  no  other  means  of  payment,  executed  to  him  a  bill  of 
sale  for  those  six  negroes.  He  charges  that  the  defendant  refuses 
to  give  up  his  bills  of  sale  or  the  possession  of  the  negroes ;  that 
the  bills  of  sale  were  fraudulent,  procured  by  the  management  of 
the  defendant  without  any  consideration,  and  without  any  intention 
of  liberating  the  slaves,  but  to  keep  them  for  his  own  use,  and  de- 
feat the  complainant  of  his  just  debt  He  prays  that  the  defendant 
may  be  decreed  to  deliver  up  the  bills  of  sale  to  be  canceled,  de- 
liver up  possession  of  the  slaves,  and  account  for  and  pay  hire  for 
the  time  he  had  them,  and  for  relief  generally. 

The  defendant  in  his  answer  states,  that  W.  Eeeble,  senior,  in- 
formed him  that  a  difference  had  taken  place  between  him  and  his 
son ;  that  he  could  live  with  his  son  no  longer ;  was  old,  desti- 
tute of  the  means  of  subsistence,  and  offered  to  sell  the  negroes  for 
$1,000 ;  that  defendant  agreed  to  give  the  sum  on  condition  that 
the  payments  might  be  made  in  ten  annual  installments,  and  in  such 
articles  of  consumption  as  W.  Keeble,  senior,  might  want.  A  few 
days  afterwards  W.  Eeeble,  senior,  expressing  an  anxiety  to  close  the 
contract,  it  was  done  accordingly,  and  on  the  27th  of  March,  1818, 
the  bills  of  sale  were  executed  for  the  slaves,  to  wit :  Baldy,  Sukey, 
and  their  four  children.  The  defendant  executed  at  the  same  time 
a  bond  for  the  payment  as  stated  in  the  bill,  and  possession  of  the 
slaves  was  delivered.  W.  Eeeble,  senior,  afterwards  being  dissatis- 
fied with  his  place  of  residence,  expressed  a  desire  that  the 
negroes  should  live  *  with  him,  and  agreed  and  executed  a  [46] 
covenant  to  hire  them  at  the  rate  of  eight  dollars  per  month, 
and  give  credit  on  the  defendant's  note  for  the  amount  of  the  hire, 
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and  be  at  liberty  to  give  them  op  when  he  pleased.  The  defend- 
ant says  he  paid  on  his  bond  the  sums  indorsed  thereon,  and  W. 
Keeble,  senior,  appearing  desirous  that  the  slave  Baldy  should  be 
liberated  at  his  death,  the  defendant  agreed  thereto,  and  $470, 
which  had  been  paid,  were  refunded,  and  Baldy  was  delivered  up, 
and  the  defendant  has  no  claim  to  him,  except  for  the  hire ;  that 
other  payments  were  made  (stating  them),  amounting  to  about  $47  ; 
that  in  September,  1818,  while  the  defendant  was  absent  in  the 
militia,  the  complainant,  as  he  believes,  obtained  judgment  against 
W.  Keeble,  senior,  had  the  execution  levied  on  the  negro  woman 
and  children.  The  officer  permitted  them  to  remain  in  the  pos- 
session of  the  said  Keeble,  .senior,  who  delivered  them  to  the  de- 
fendant's wife,  accompanied  by  a  letter  declaring  his  intention  to 
abide  by  the  contract  he  had  made.  The  defendant  denies  that 
he  had  information  of  any  debt  due  from  W.  Keeble,  senior,  to  the 
complainant,  and  believes  none  existed ;  but  that  the  subsequent 
bill  of  sale  made  to  the  complainant  was  fraudulent  and  without 
consideration.  He  denies  that  the  sale  to  him  was  in  any  respect 
conditional,  or  that  there  was  any  agreement  respecting  their  libera- 
tion at  a  future  day,  or  that  he  ever  agreed  to  redeliver  the  ne- 
groes to  W.  Keeble,  senior,  when  the  controversy  between  him  and 
the  complainant  was  settled;  and  claims  an  absolute  right  to 
Sukey  and  her  children  by  virtue  of  his  contract. 

By  the  evidence  it  appears  that  Keeble,  senior,  in  1813,  was 
nearly  eighty  years  of  age,  that  he  was  under  great  imbecility  of 
mind,  and  subject  alternately  to  credulity  and  distrust,  and  was  lia- 
ble to  be  easily  imposed  upon  ;  that  he  was  incapable  of  trans^ 
[47]  acting  important  business  with  propriety ;  that  he  was  *  in- 
debted to  the  complainant,  but  to  what  amount  is  uncertain. 
The  negroes  included  in  the  bills  of  sale  were  at  the  time  of  the  con- 
tract, in  the  estimation  of  the  witnesses,  worth  from  $1,500  to  $1,950. 
And  at  that  time  he  was  much  displeased  with  and  at  variance 
with  the  complainant,  who  was  his  only  child.  It  was  also  proved, 
that  after  the  reconciliation,  W.  Keeble,  senior,  offered  to  pay  the 
defendant  the  sum  of  $30,  which  the  witness  understood  from  both 
was  about  the  sum  due  to  the  defendant  for  articles  furnished.  The 
same  witness  says  that  the  defendant  agreed  to  give  up  the  ne- 
groes if  they  could  be  secured  so  that  the  complainant  could  not 
get  them. 
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What  is  the  law  which  we  are  led  by  these  facts  to  apply  ? 
Frauds  may  be  committed  by  two  persons  against  one,  or  by  one 
person  upon  another.  And  in  equity  it  is  a  fraud  if  one  person, 
taking  advantage  of  the  mental  imbecility  of  another,  shall  procure 
from  him  a  bargain  manifestly  and  enormously  unequal,  especially 
if  pretenses  be  used  which  are  not  intended  to  be  realized. 

Upon  this  ground  the  bill  is  not  expressed  in  terms  as  pointed  as 
could  be  wished,  but  yet  broad  enough  to  comprehend  the  principles 
which  the  court  will  now  go  upon.     These  are  the  same  that  were 
applied  in  the  case  of  Clarkson  v.  Hanway  and  others,  in  2  P.  W. 
202.     Hanway,  an  old  man  of  72  years  of  age,  conveyed  to  a  per- 
son of  the  name  of  Hanway,  a  real  estate  worth  £40  per  annum, 
for  an  annuity  of  j£20  per  annum  for  his  life,  not  taking  any  secu- 
rity for  payment  of  the  annuity,  but  the  covenant  of  the  grantee. 
The  grantor  never  in  his  life  expressed  any  dissatisfaction,  but  on 
the  contrary  often  declared  his  wish  that  the  estate  might  go  to 
the  grantee.      Yet  these  circumstances   appearing,  together  with 
proof  that  the  grantor  was  easily  imposed  upon,  together  with  his 
age,  the  court  set  aside  the  conveyance.    In  the  present  case 
the  old  man  was  nearly  80  years  *  of  age,  had  an  only  child     [48] 
with  whom  he  was  displeased.     His  dispositions  were  fickle 
and  changeable,  and  the  state  of  his  understanding  such  that,  several 
intelligent  persons  of  the  neighborhood  say,  unfitted  him  to  make 
any  contract  of  importance.     In  this  situation  he  bargains  with  a 
stranger  to  his  name  and  blood  ;  lets  him  have  negroes  worth  $1,950 
for  the  nominal  sum  of  $1,000,  to  be  paid  for  in  ten  annual  install- 
ments out  of  the  hire  of  the  negroes.     For  Keeble,  senior,  is  to  give 
for  them  $96  in  money  per  annum,  and  to  be  paid  in  articles  of 
country  produce,  such  as  he  might  want  at  the  rate  of  $100  per 
annum.     The  former  is  of  more  value  than  the  latter.     Advantage 
was  taken  of  his  then  state  of  mind  with  respect  to  his  son,  and 
for  all  this  property  which  the  old  man  parted  with  by  the  six  bills 
of  sale  to  Cummins,  he  was  to  have  in  our  estimation,  not  one  far- 
thing.    Is  it  consistent  with  the  principles  of  a  jurisprudence  the 
basis  whereof  is  honesty^  that  such  a  contract  shall  be  supported  ? 
Surely,  no.     It  ought  in  justice  to  be  set  aside.     But  in  whose 
favor  can  it  be  set  aside  ?      It  is  said  not  in  favor  of  this  com- 
plainant, who  appears  as  grantee  in  a  bill  of  sale,  which,  if  Cum- 
mins's  deeds  be   set  aside  for  the   weakness  of  the  grantor,  so 
must  this  also  of  a  posterior  date,  when  the  grantor  cannot  be 
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supposed  to  have  improved  in  his  capacities.     The  fallacy  of  this 
argument  consists  in  not  taking  all  together  the  t^^AoZe  reasons  which 
cause  a  deed  to  be  set  aside.     It  is  not  weakness  alane^  but  weak- 
ness imposed  upon  and  abused,, and  taken  an  unconscientious  ad- 
vantage of,  to  the  detriment  of  tlie  weak  man,  and  the  extravagant 
gain  of  the  person  irrvpowng  upon  him.     Wherever  these  circum- 
stances are  not  attributable  to  a  contract,  it  is  good  notwithstanding 
the  weakness  of  the  grantor.     Wherever  they  are  attributable  to  it 
they  effect  its  invalidation.     In  this  view  of  the  case,  Keeble,  the 
elder,  might  as  well  put  in  his  place  by  substitution,  his  son, 
[49]     to  demand  a  nullification  *  of  Cummins's  contract,  as  to  de- 
mand it  himself,  and  as  well  as  the  heir  could  in  the  case  of 
Clarkson  and  Hanway.     The  bill  of  sale  to  Keeble,  the  complainant, 
cannot  be  said  to  be  voluntary,  for  a  valuahle  consideration  is  ex- 
pressedy  and  the  consideration  of  blood  is  implied  and  known  to 
exist.     Equity  will  act  for  a  wife  or  child  as  well  as  for  creditors  or 
purchasers.    1  Fonb.  848.     Upon  this  ground,  even  if  the  bills  of 
sale  to  the  complainant  were  void,  he  might,  by  taking  out  letters  of 
administration,  arrive  at  the  same  point  the  heirs  did  in  the  case  of 
Hanway.     It  is  unnecessary  to  advert  to  the  claims  of  the  com- 
plainant as  a  creditor ;  for  if  upon  taking  an  account  his  demands 
should  be  inferior  in  value  to  the  hegroes,  yet  as  to  the  residue,  that 
also  ought  not  to  stand  ;  and  therefore  it  is  better  for  the  purposes 
of  complete  justice,  that  the  court  should  not  proceed  upon  the 
ground  of  fraud  upon  creditors.     This  decree  will  only  operate  be- 
tween the  parties  to  this  bill,  not  between  any  one  of  them  and  third 
persons,  who,  either  as  creditors  or  otherwise,  may  still  assert  their 
claims  against  this  property,  and  if  they  have  a  better  claim  than 
the  complainant,  may  succeed  in  it  notwithstanding  this  decision. 

Let  the  bill  of  sale  be  set  aside  wholly,  and  the  negroes  be  delivered 
to  the  complainant,  he  paying  such  sums  as  were  advanced  by  Cum- 
mins to  the  old  man,  and  interest  thereon ;  and  Cummins  on  his 
part  to  account  for  the  hire  of  the  negroes  during  the  time  they 
remained  in  his  possession. 

See  King  v.  Cohom,  6  Yer.  75 ;  Gass  v.  Mason,  4  Sneed,  497 ;  Craddoch  v. 
CabinesSf  1  Swan,  474;  Walker  v.  McCoy,  3  Head,  103;  Johnson  v.  ChadweUj 
8  Hum.  145;  Walton  v.  Nortkingtony  5  Sneed,  282;  Tally  v.  Smith,  1  Cold.  290; 
Davis  y.  McNally,  6  Sneed,  683;  Clark  v.  Jetton,  6  Sneed,  229;  Hadley  v.  Lati- 
mer, 3  Yer.  537 ;  Birdsong  y.  Birdsong,  2  Head,  289;  King's  Digest,  2280,  2800, 
3528  et  seq. 
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*  Floyd  Hurt  v.  Robert  C.  Reeves,   James  Owens,     [50] 
James  Sneed,  and  James  Owens,  Administrators  op 
Peter  Reeves. 

[^Execution  upon  TVusts.  -»  Equity  of  Redemption.'] 

Per  Cttriam.  In  January,  1808,  Cockrill  obtained  judgment 
against  R.  0.  Reeves,  in  the  County  Court  of  Davidson.  Reeves 
appealed,  and  Hoggatt  and  Jackson  became  his  sureties  for  the 
appeal.  To  indemnify  them.  Reeves  mortgaged  to  them  110  acres 
of  land  on  Mill  Creek,  and  other  property.  On  the  12th  of  March, 
1812,  Cockrill  had  judgment,  in  the  Circuit  Court,  for  $398.60,  in- 
cluding costs.  On  the  25th  of  May,  1811,  before  judgment  was 
given  in  the  Circuit  Court,  Hurt,  the  complainant,  and  Reeves,  en- 
tered into  a  written  contract,  in  substance,  as  follows :  '^  Floyd 
Hurt  shall  have  all  that  portion  of  land  lying  east  of  the  west  prong 
of  Mill  Creek  (the  quantity  to  be  ascertained  by  survey)  at  JIIO 
per  acre.  He  shall  pay  in  hand  $220,  and  on  or  before  the  25th  day 
of  December  next,  shall  pay  $383,  which  sum  shall  be  appropriated 
to  the  payment  of  a  certain  sum,  wherein  John  Hoggatt  is  bound  for 
said  Reeves,  and  lias  mortgage  on  the  aforesaid  premises  for  the 
security  of  a  debt,  which  John  Cockrill  obtained  against  said 
Reeves  in  the  County  Court,  and  which  is  depending  in  the  Cir- 
cuit Court  of  Davidson ;  $100  in  carpenter's  work  to  be  paid  in 
twelve  months,  and  the  residue  on  the  25th  of  December,  1812. 
And  the  said  Reeves  doth  agree  and  bind  himself  to  make  and  con- 
vey to  said  Hurt  a  good  warranty  deed  for  said  land,  so  soon  as  the 
$383  shall  be  paid  towards  the  satisfaction  of  the  mortgage  to  said 
Hoggatt,  wherein  said  premises  are  contained.  And  said  Hurt 
agrees  and  binds  himself  to  perform  said  payments.  This 
agreement  is  not  to  affect  a  lease  which  *  J.  Bibb  has  to  the  [51] 
premises."  In  pursuance  of  this  agreement.  Hurt  paid 
$220  in  hand,  and  failed  to  make  the  next  payment  at  the  time 
agreed ;  but  on  the  23d  of  March,  1812,  a  few  days  after  Cockrill 
had  judgment,  he  paid  $500,  viz:  $200  in  cash  and  his  note  for 
$75,  paid  to  C.  Bibb,  to  enable  Reeves  to  purchase  from  him  a  negro 
boy,  which  boy  Reeves  immediately  exchanged  with  Cordee  for  a 
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slave  named  Solomon.  And  Hurt  gave  his  note,  with  Reeves  his 
security,  to  Cordee  for  $225.  The  whole  payments  made  and 
secured  that  day,  amounting  to  the  sum  before  named  of  $500. 
Whereupon  Reeves,  the  same  day,  executed  a  deed  with  war- 
ranty to  Hurt,  for  92^\^  acres,  that  being  the  quantity  ascer- 
tained by  the  survey.  Some  other  payments  were  made,  which 
the  complainant  alleges  amounted  in  all  to  $821,  the  price  he  con- 
tracted to  pay,  except  $100  in  carpenter's  work.  Reeves  says  only 
$741  were  paid  or  secured.  In  January,  1812,  Hurt  purchased 
Bibb's  lease  and  took  possession.  Reeves  being  indebted  to  Car- 
lisle, executed  his  note  or  bill  single  to  him,  with  the  other  defend- 
ants to  this  bill  as  his  sureties.  Carlisle  commenced  suit,  and 
obtained  judgment  against  Reeves  in  Davidson  County  Court,  at 
April  session,  1812.  Judgment  by  default  had  been  entered  against 
the  other  defendants,  in  the  preceding  January,  for  nearly  $700. 
On  .the  18th  of  April,  1812,  Reeves  sold  and  made  a  deed  to  James 
Owens,  for  50  acres  of  the  adjoining  land,  including  10  acres  which 
had  before  that  time  been  purchased  and  paid  for  by  R.  Owens ; 
and  paid  for  40  acres  by  sundry  pajrments  after  that  time.  Writs 
of  execution  were  issued  on  both  judgments,  and  levied  on  the 
whole  tract  of  land  sold  by  Reeves  to  Hurt  and  to  Owens ;  which 
was  sold  by  the  sheriff,  and  Owens  become  the  purchaser  for  $830, 
and  has   received  a  deed  from  the  sheriff.     Hurt  attended  the 

sale  with  the  intention  of  bidding,  but  could  not  procure 
[52]     *  money.     He  did  not  make  known  his  claim  at  the  sale. 

Hurt  filed  this  bill  against  Reeves  and  the  other  defendants, 
who  were  sureties  in  the  note  on  which  Carlisle  obtained  judgment, 
and  prays  to  be  quieted  in  his  title  to  the  land,  or  to  receive  com- 
pensation ;  alleging  that  Solomon,  who  was  purchased  from  Cordee, 
was  procured  by  the  advances  or  payments  made  by  him  for  the 
land,  and  for  the  express  purpose  of  satisfying  Cockrill ;  that  Reeves 
put  him  into  the  hands  of  Sneed  for  that  purpose.  But  his  valae 
when  sold  was  not  so  applied.  Part  of  it  even  was  expended  in 
discharging  Carlisle's  judgment,  and  with  full  knowledge  of  all  the 
circumstances  of  the  contract  between  Hurt  and  Reeves.  The  de- 
fendant, Reeves,  denies  that  he  ever  agreed  to  apply  the  negro  Solo- 
mon to  the  discharge  of  Cockrill's  judgment.  The  other  defendants 
admit  the  delivery  to  Sneed,  a  sale  made,  and  the  application  of 
the  value  as  stated  ;  but  expressly  deny  any  knowledge  of  the  con- 
tract respecting  that  matter  between  Reeves  and  Hurt. 
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No  proof  is  prodaced  authorizing  the  conclusion  that  Sneed  or 
Owens  knew  of  the  agreement  respecting  the  application  of  the 
payments  made  by  Hart.     On  that  ground,  they  appear  not  to  have 
been  guilty  of  any  fraud  or  misapplication  of  the  money.     But  the 
case  is  otherwise  as   respects  Reeves.     By  express  contract,  the 
second  payment  made  by  Hurt  was  to  be  applied  to  the  discharge 
of  Cockrill's  judgment ;  and  a  deed  with  general  warranty  was  to 
be  executed  when  that  payment  should  be  made  ;  and  though  Hurt 
failed  on  the  day  stipulated,  yet  in  a  few  months  afterwards  the 
payment  was  made,  and  to  a  greater  amount  than  stipulated.    This 
must  be  taken,  and  even  so  considered  at  the  time,  as  a  payment  on 
the  former  contract.     Else  why  was  the  deed  for  the  land  executed  ? 
Reeves  acted  with  bad  faith  in  not  making  the  application  of  the 
proceeds  of  the  sale  of  the  negro,  as  he  was  bound  to  do,  and 
as  to  him  the  complainant  ought  to  be  indemnified.     *  Now     [58] 
what  are  the  legal  conclusions  upon  this  statement  of  facts  ? 
No  judgment  being  in  existence.  Reeves  mortgages  110  acres  to  his 
sureties,  in  the  appeal  for  their  indemnity.     They  had  the  legal 
estate,  and  Reeves  only  the  equity  of  redemption^  which  is  not  liable 
to  be  sold  on  9Lfi,fa.     When  he  sold  and  conveyed  to  Hurt,  that 
gave  the  equity  of  redemption  to  Hurt.     Cockrill  had  jtidgment  in 
the  Circuit  Court  against  Reeves ;  that  was  no  lien  on  the  land,  for 
neither  a  legal  nor  equitable  title  was  in  Reeves.     Owens  purchased 
at  the  execution  sale,  and  like  him  had  nothing  so  far  as  concerned 
the  92^  acres  sold  to  Hurt.     Owens  paid  the  judgment  of  Cockrill, 
which  but  for  this  payment  Cockrill  would  have  forced  from  the 
mortgagees,  and  they  again  from  the  110  acres  mortgaged  to  them. 
Owens,  therefore,  has  a  right  to  stand  in  place  of  the  mortgagees, 
and  to  force  from  Hurt  his  propoition  of  the  money  paid  in  satis- 
faction of  Cockriirs  judgment,  that  is  in  proportion  as  92^^^  acres 
are  to  50.     And  the  amount  thus  paid  by  Hurt  he  has  a  right  to 
recover  against  Reeves,  who  received  and  misapplied  it,  thereby 
leaving  Hurt  exposed  to  the  mortgages.     As  to  Syeed,  he  received 
the  negro  from  Reeves,  and  applied  the  amount  as  directed,  and  is 
not  accountable  to  any  third  person ;  he  must  therefore  be  dis- 
charged.    The  mortgagees  having  been  indemnified,  ought  to  con- 
vey to  Hurt  92xV  acres,  and  18  acres  to  Owens.     Hurt  must  pay 
to  Owens  his  proportion  of  Cockrill's  judgment,  and  recover  the 
same  against  Reeves,  after  deducting  therefrom  whatever  sum 
remained  due  by  him  to  Reeves  on  their  contract. 
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It  is  objected,  however,  that  an  eqaity  of  redemption  is  liable  to 
be  sold  hy  fi.fa. ;  and  New  York  cases  are  cited  in  support  of  the 
position.     1  Caines,  47  ;  4  Johnston,  41.     The  decisions  in  these 

cases  are  referable  to  the  general  exposition  and  practice 
[54]     that  prevailed  *  in  that  State  under  the  act  of  the  5th  of 

George  the  Second,  ch.  7,  which  has  in  it  the  words  real  es- 
tate, which  the  people  of  New  York  took  to  extend  to  ofi  real  €%- 
totes  in  equity  as  well  as  at  law.  The  title  of  the  act  is  ^^  An  act 
for  the  more  easy  recovery  of  debts  in  his  majesty's  plantations 
and  colonies  in  North  America." 

^*  §  4.  And  be  it  farther  enacted  by  the  authority  aforesaid,  that 
from  and  after  the.  said  29th  day  of  September,  1732,  the  Kovmm^ 
Umds^  negroes^  and  other  hereditaments  and  real  estateSj  situate  or 
being  within  any  of  the  said  plantations,  belonging  to  any  person 
indebted,  shall  be  liable  and  chargeable  with  oU  just  debtSy  duties^ 
and  demands  of  what  nature  or  kind  soever,  owing  by  any  such 
person  to  his  majesty,  or  any  of  his  subjects,  and  shall,  and 
may  be  assets  for  the  satisfaction  thereof,  in  like  manner  as  real 
estates  are  by  the  law  of  England  liable  to  the  satisfaction  of 
debts  due  by  bond  or  other  specialty,  and  shall  be  subject  to  the  like 
remedies,  proceedings,  and  process  in  any  court  of  law  or  equity  in 
any  of  the  said  plantations  respectively,  for  seizures,  extending, 
selling,  or  disposing  of  any  such  houses,  lands,  negroes,  and  oth^ 
hereditaments  and  real  estates,  towards  satisfaction  of  such  debts, 
duties,  and)  demands,  and  in  like  manner  as  personal  estates^  in 
any  of  the  said  plantations  respectively,  are  seized,  extended, 
sold,  or  disposed  of  for  the  satis&ction  of  debts."  And  this 
interpretation  of  the  act  was  afterwards  confirmed  in  that  State 
by  an  act  of  the  Legislature.  Before  this  statute  the  elegit^ 
being  a  statutory  writ  issued  by  courts  of  law,  extended  only  to 
such  subjects  as  the  law  recognized  ;  so  did  the  fi.  fa.  Of  course 
not  to  such  estates  as  were  only  recognized  and  protected  in  equlQr* 
l}rust  estates^  whether  created  by  express  contract,  and  remaining 

in  the  persons  to  whom  limited,  or  resulting  from  these  ex- 
[55]     press  contracts,  or  *  whether  they  were  trusts  raised   in 

equity  upon  the  misconduct  of  defendants  converted  into 
trtMtees  for  the  purpose  of  affording  to  the  party  injured  the  neces- 
sary and  proper  relief,  which  could.be  best  founded  upon  the  idea 
of  his  being  a  trustee,  were  not  subject  to  these  writs  of  execution. 
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Also,  these  writs  of  execution  did  not  extend  to  any  equities  raised 
bj  courts  of  equity  to  prevent  injustice  from  too  much  adherence 
to  rules  of  law.  These  indeed  were  real  estates^  as  much  fortified 
and  secured  by  rules  of  equity  as  real  estates  at  law  were  in  courts 
at  law,  yet  still  not  amenable  to  creditors.  This  called  for  amend- 
ment. The  Parliament,  by  the  29th  of  Charles  II.  ch.  8,  §§ 
10,  11,  applied  the  remedy.  It  declared  trttMs  liable  to  execution. 
The  judges  were  then  called  on  to  say  what  trusts  were  intended. 
They  confined  the  operation  of  the  statute  to  trusts  expressly  cre- 
ated and  remaining  in  the  person  named  as  cestui  que  trusty  or 
selling  by  operation  of  law  from  conveyances  made  by  the  party. 
Other  trusts  not  thus  created  nor  resulting,  but  imagined  in  courts 
of  equity  for  the  sake  of  persons  injured,  were  not  included ;  nor 
were  equities  of  any  sort  included  that  were  raised  by  the  rules  of 
equity  to  prevent  a  wrong.  Under  this  description  fall  equities  of 
redemption.  All  these  equities  created  by  courts  of  equity,  were 
leA;  as  before  by  the  statute,  and  have  not  since  been  provided  for. 
The  act  of  George  II.  was  not  extended  to  them  in  North  Carolina 
by  contemporaneous  exposition.  It  was  passed  in  1732,  when  North 
Carolina  was  in  its  earliest  stages  of  infancy,  and  perhaps  few  if  any 
such  subjects  for  the  act  to  operate  upon.  The  act  of  1784,  ch.  11, 
also  the  act  of  1786,  hath  the  term  real  estates^  yet  they  have  not 
been  construed  to  extend  further  than  the  same  words  used  in  the 
act  of  George  II.  Had  there  been  any  such  construction  under  the 
act  of  George,  it  would  be  our  duty  now,  as  did  the  judges  of 
New  York,  to  follow  that  construction.  There  being  none 
such,  we  *  ought  to  hesitate  before  we  go  so  far  as  to  say  [56] 
that  an  equity  of  redemption  is  liable,  for  the  next  thing 
would  be  for  us  to  say  that  all  equities  are,  and  that  will  introduce 
equities  raised  for  the  purpose  of  complete  equitable  remedies, 
where  the  trust  is  said  to  exist  upon  some  wrong,  deceit,  or  in- 
justice of  the  trustee,  who  never  did  agree  that  an  use  or  trust 
should  arise  from  his  express  assent.  What  a  field  of  difficul- 
ties and  controversies  does  this  lead  into?  What  will  be  the 
final  issue  we  know  not.  We  had  better  leave  it  to  the  wisdom  of 
the  Legislature,  going  as  far  as  statutory  provisions  authorize  us,  but 
no  further  till  directed  by  the  Legislature.  Very  probably  they  will 
subject  equities  of  redemption,  and  perhaps  some  others ;  but  it  is 
probable  afeo  that  there  are  many  equities,  which  they  will  not  in- 
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elude  in  the  catalogue.     1  Yes.  janior,  431 ;  8  East,  467,  486  ;  S 
Atk.  200,  739  ;  3  Bro.  Ch.  Cases,  480. 

As  to  the  objection  that  personal  property  was  inclnded  in  the 
mortgage,  as  well  as  the  lands,  and  that  Owens  onght  to  have  the 
benefit  of  it,  as  he  is  to  stand  in  the  place  of  the  mort^gees, 
consider  how  they  would  have  stood  had  they  left  this  perianal 
property  in  the  hands  of  the  mortgagor  and  he  had  become  insol- 
vent. Having  disposed  somehow  or  other  of  this  personal  property, 
the  mortgagees  have  no  right  to  follow  it  into  the  hands  of  the 
purchaser,  and  cannot  afterwards  defeat  the  sale.  So  neither  can 
Owens  stand  in  their  place.  Take  another  view.  Hurt  stands  in 
the  place  of  Reeves,  being  his  assignee ;  could  Reeves  say  to  the 
mortgagees,  The  personalty  I  have  disposed  of,  you  must  look  to  the 
purchaser  before  you  can  resort  to  the  land  ?  Certainly  he  would 
not  be  permitted  to  say  so ;  neither  can  Hurt.  Still,  therefore,  to 
this  time  he  is  estopped  to  say  that  Owens,  standing  in  the  place  of 
the  mortgagees,  shall  be  forced  upon  the  personal  property.  1  Yes. 
348.  Here  the  mortgage  was  registered,  whether  within  the 
[57]  time  *  prescribed  by  law  cannot  be  ascertained,  for  the 
place  which  the  date  should  have  occupied  is  blank,  that 
is  as  to  the  month  and  day.  It  must  be  taken,  then,  as  not  regis- 
tered in  time,  and  therefore  to  be  inefiectual  as  against  subsequent 
purchasers.  Had  it  been  registered  in  time,  the  circumstance  of 
possession  in  the  mortgagor,  as  this  case  is,  being  an  indemnity  to 
sureties  not  yet  injured  nor  compelled  to  pay  anything  for  their 
principal,  would  not  require  a  delivery  of  the  property  to  the  mort- 
gagees, but  would  have  been  consistent  with  the  design  of  the  par- 
ties and  of  the  contract  itself.  Powell  on  Mortgages,  41,  42.  It  is 
true  indeed,  that,  as  between  the  heir  and  executor,  the  personal 
estate  shall  in  general  exonerate  the  real,  unless  the  personal  be 
exempted  by  the  will  of  the  testator,  but  in  the  case  of  the  mort* 
gagor  himself  he  is  master  of  both,  and  may  do  as  he  pleases ;  and 
certainly,  by  disposing  of  the  personalty,  he  has  taken  his  choice  to 
throw  the  whole  upon  the  realty.  And  with  respect  to  the  as- 
signee of  the  equity,  he  has  taken  it  either  after  the  personalty  was 
disposed  of,  or  before.  If  before,  he  has  left  the  personalty  in  the 
power  of  the  mortgagor,  and  has  depended  upon  him.  He  ought 
not,  therefore,  to  complain,  as  against  one  who  did  not  trust  to  him 
at  all ;  and  insist  that  the  burden  shall  be  thrown  upon  the  latter. 
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So,  taking  it  either  way,  the  land  is  liable,  and  ought  to  pay  its 
proportion.  As  to  the  38  acres  not  mortgaged,  but  sold  to  Owens, 
these  were  liable  to  Cockrill's  judgment,  having  been  first  rendered, 
and  afterwards  to  Carlisle.  So  much  as  was  raised  by  it  should 
jBrst  be  applied  to  that  judgment,  and  the  residue  be  proportioned 
as  92  is  to  18.  Owens,  who  purchased,  ought  then  to  stand  in 
the  place  of  Carlisle,  and  to  apply  the  balance  that  is  coming  out 
of  his  purchase  money  for  the  equity  to  the  satisfaction  of  Carlisle's 
demand. 

Decree  accordingly ;  and  let  it  be  referred  to  the  master  to  report 
how  much  remained  due  from  Hurt  to  Reeves  on  their  con- 
tract ;  how  much  was  *  raised  by  the  sale  of  the  38  acres  [58] 
not  mortgaged,  and,  after  deducting  the  same  from  Cock- 
rill's judgment,  to  report  what  is  the  amount  of  the  balance.  Let 
him  also  report  what  is  the  amount  of  Hurt's  proportion  of  the  bal- 
ance, being  the  same  as  the  proportion  of  92  acres  purchased  by 
Hurt  compared  with  the  18  acres  purchased  by  Owens. 

See  Hannum  y.  Wallace^  4  Ham.  143 ;  ConUa  t.  Young,  4  Yer.  218;  EUiott 
▼.  PatUm,  4  Yer.  10;  RusseU  v.  Stimon,  8  Hay.  1,  and  note  sub  Jin.;  King's 
Digest,  6390,  6601,  6602. 


RUTHEKFORD  V.    MeTCALF. 

[^InJuncHon  —  When  granted —  Disobedience  of."] 

Per  Curiam.  This  was  a  notice  of  application  to  this  court  for 
attachment,  for  breach  of  an  injunction  issued  by  one  of  the  judges 
of  this  court,  upon  a  bill  which  stated  that,  on  the  1st  January, 
1817,  Rutherford  leased  certain  premises  of  Miriam  Lewis  for  five 
years,  and  was  put  into  possession,  and  made  improrements,  and 
occupied  it  ever  since  as  a  brick-yard.  He  was  to  pay  $500  in 
brick-work ;  $400  on  or  before  1st  November,  1817,  and  $100  on 
or  before  the  1st  November,  1818,  which  was  secured  by  a  separate 
■covenant,  she  to  reenter  for  non-performance  by  the  space  of  60 
days.  That  he  kept  all  his  covenants  except  the  brick-work,  and 
that  he  was  prepared  with  materials  and  workmen  at  his  house  to 
perform  that  covenant,  and  had  time  enough  to  have  done  so  before 
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the  period  of  reentry  could  arrive ;  but  she  refused  to  permit  him. 
She  hath  sued  upon  the  covenant  for  the  said  $600  worth  of  brick- 
work, and  the  suit  is  now  pending.  She,  John  Lewis,  Metcalf,  and 
Hall  threaten  to  take  possession  of  the  premises^  and  to  oust  him 
therefrom,  and  have  actually  taken  possession  of  one  of  the  houses^ 
and  are  committing  waste  upon  the  property  and  materials  in  prep-^ 
aration  to  make  bricks,  they  pretending  the  lease  is  forfi»ted« 
[59]  *  The  bill  states  improvements  made  by  Rutherford  to  the 
value  of  $500,  in  preparation  for  making  bricks  the  ensuing 
.season,  likely  to  be  wasted  by  them,  and  that  the  injury  he  will  sus- 
tain by  being  at  this  time  of  the  year  driven  from  his  brick*yird 
will  be  irreparable ;  and,  moreover,  that  die  said  Miriam,  as  admin* 
istratrix  of  her  deceased  husband,  Joel  Lewis,  is  indebted  to  him 
upwards  of  $2,000,  independent  of  this  transaction.  The  bill  prays 
ui  injunction  to  desist  from  acts  of  ownership  over  the  premises  and 
from  the  commission  of  waste,  and  that  they  permit  him  to  occupy 
his  brick-yard  and  carry  on  his  business,  and,  by  order  of  this  couit) 
to  be  quieted  in  possession,  and  that  Miriam  be  compelled  to  receive 
said  $500  in  brick-work,  according  to  said  covenant,  and  to  cease 
the  prosecution  of  her  suit  at  law  on  said  covenant.  The  injuiKs 
tion  recited  the  statements  in  the  bill,  then  commands  the  defend- 
ants to  desist  from  exercising  any  acts  of  ownership  over  the  land 
and  premises  aforesaid,  and  also  from  the  commission  of  any  waste 
whatsoever  upon  the  same,  &c. 

And  upon  a  motion  made  pursuant  to  the  notice,  and  some  affi- 
davits read  on  the  part  of  the  complainant,  and  an  offer  on  the  part 
of  the  defendants  to  read  the  answer  of  John  Lewis,  one  of  the 
defendants  to  the  bill  of  complaint,  not  a  defendant  in  this  motion, 
much  debate  ensued,  and  afler  some  time  the  court  refused  to  hear 
that  answer  read*  And  Haywood,  Judge,  delivered  his  opinion  as 
follows,  to  which  Roanb,  Judge,  assented :  — 

If  an  injunction  be  issued  upon  a  wrong  statement  of  facts  made 
by  the  complainant,  the  defendant  should  submit,  and  wait  until  be 
can  answer  the  complainant's  bill  and  procure  a  dissolution  of  the 
injunction.  Or,  if  the  injunction  be  improperly  or  irregularly  issued 
upon  a  true  statement  of  facts,  the  defendant  should  object  until  he 
can  move  to  discharge  it  for  such  irregularity  or  impro- 
[60]  priety.  2  Ch.  Gas,  203.  If  he  disobey  *  it  before  he  pro- 
cure a  dissolution  or  discharge,  then  he  will  be  in  contempt, 
and  the  court  must  punish  it. 
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As  to  the  mode  of  proceeding  for  a  breach :  the  service  of  the 
injunction  appearing  to  the  court  by  affidavit  of  service  in  the  re- 
turn of  the  injunction  of  the  sheriff,  and  it  being  read  to  the  court, 
and  it  being  also  proved  that  notice  has  been  given  to  the  adverse 
party  that,  on  a  certain  day  in  the  term,  a  motion  will  be  made 
against  them  to  show  cause  why  an  attachment  should  not  issue, 
affidavits  are  then  read  to  prove  the  breach,  and  these  are  followed 
by  a  motion  to  show  cause  why  the  attachment  should  not  issue. 
The  defendant  shows  cause  by  counter  affidavits,  but  not  by  recur- 
rence to  the  answer  of  the  defendant  filed  to  the  complainant's  bill, 
for  that  can  properly  respond  only  to  such  matters  as  are  stated  in 
the  bill,  and  are  antecedent  to  the  breach  alleged,  and  only  proper 
to  be  adverted  to  on  a  motion  to  dissolve,  as  the  matters  in  the  bill 
itself  are  upon  a  motion  to  discharge  for  irregularity.  If  either 
party  pray  further  time,  the  court  in  discretion  may  allow  it,  and 
may  direct  the  clerk  and  master  to  issue  subpoenas,  and  to  bring 
them  before  him  to  make  them  affidavits  for  either  party,  all  such 
persons  as  will  not  willingly  attend  ;  and,  on  the  day  appointed,  the 
court  will  proceed  to  examine,  upon  affidavits,  the  charge  respect- 
ing the  breach.  If  the  court  shall  find  that  a  breach  has  been  com- 
mitted, then  an  attachment  will  be  ordered ;  on  which  the  defendant 
shall  be  arrested,  and  give  bail  to  the  sheriff,  and  enter  his  ap* 
pearance  in  court.  The  plaintiff  thereupon  files  interrogatories  in 
writing  in  the  clerk*s  office,  which,  if  the  defendant  will  not  answer 
in  writing  and  on  oath,  by  a  day  to  be  assigned  by  the  court,  which 
answer  is  to  be  made  before  the  clerk  and  master,  then,  upon  mo- 
tion, he  shall  be  committed.  If  he  submit  to  examination  and  con- 
fess the  contempt,  he  must  submit  to  the  court,  perform 
*  what  it  requires,  and  pay  costs.  If,  on  examination,  he  [61] 
denies  the  contempt,  the  plaintiff  descends  to  proof  before 
the  court,  and  produces  his  witnesses,  when  the  defendant  may 
cross-examine,  and  the  defendant  may  produce  witnesses  to  show 
that  he  is  not  guilty.  And  upon  a  full  hearing,  if  the  court  be  of 
opinion  that  he  is  guilty,  he  must  stand  committed  and  pay  the 
costs ;  and  then  he  cannot  be  heard  in  the  principal  cause  tiU  he 
has  yielded  obedience  to  the  injunction  (Curius  Cancellaria,  451), 
or  give  security  for  his  obedience.  Prac.  Register  in  Chancery,  217  ; 
2  Com.  Dig.  «*  Chancery,"  "  Injunction,"  D,  8.  If  he  has  caused 
an  execution  to  be  taken  out  against  an  injunction,  he  shall  make 
restitution  of  damages  done  by  such  execution.     1  Vem.  207. 


664  6  HAYWOOD.  [ifashviUe, 


Rutherford  v.  Metcalf. 


The  present  British  practice  is  much  shorter,  for  by  it  nodce  is 
given  of  the  motion,  to  commit,  an  affidavit  made  of  service  of  the 
notice,  and  motion  is  made  accordingly.  A  day  is  given  to  the 
adverse  party,  if  not  ready,  and  then,  upon  hearing  the  affidavits 
on  both  sides,  decides  whether  they  are  guilty  or  not  of  the  breach, 
and  if  they  be,  commits  them  to  prison,  from  whence  they  cannot 
be  delivered  till  they  pay  the  adverse  party  their  costs,  and  some- 
times until  they  have  made  restitution  for  the  damages  that  may 
have  been  sustained  by  a  breach  of  the  injunction. 

The  old  rule  in  England,  before  the  time  when  Chief  Baron  GO- 
bert  wrote  his  Forum  Romanum,  used  to  be  for  the  plaintiff  to  pro- 
duce an  affidavit  of  the  breach,  and  for  the  clerk  in  the  court  to 
issue  an  attachment  of  course,  upon  which  the  sheriff  arrested  the 
defendant  and  took  bail,  and  the  plaintiff  filed  interrogatories  pur- 
suing the  affidavit;  and  if  the  defendant  did  not  attend  to  be  exam- 
ined, to  stand  committed  upon  motion.  If  he  confessed  them,  to 
submit,  &c.,  and  pay  costs.  If,  upon  examination,  he  denied  the 
charge,  then  the  plaintiff  was  to  prove  it,  and  it  was  referred 
[62]  to  the  master  to  say  whether  the  party  was  guilty  or  *  not, 
before  whom  the  defendant  might  appear  and  except  to  his 
report,  and  bring  it  on  for  the  judgment  of  the  court.  Gil.  For. 
Romanum,  198,  199.  Our  practice  is  more  dilatory,  but  more  con- 
genial to  the  spirit  of  our  Constitution,  and  agrees  with  the  ancient 
practice,  except  in  such  particulars  where  it  is  changed  by  modem 
precedents  set  in  our  own  courts. 

The  court  gave  a  further  day,  that  the  defendants  might  procure 
an  affidavit  of  one  of  the  defendants  to  the  bill  of  complaint  instead 
of  the  answer,  which  the  court  now  refused  to  receive. 

And  on  that  day,  on  the  application  of  the  defendant,  who  wished 
a  full  court,  gave  him  another  day  in  the  term. 

On  the  day  appointed,  the  parties  appeared,  and  the  counsel  for 
Rutherford  read  the  injunction  and  the  petition  complaining  of  a 
breach,  and  then  read  the  affidavits  taken  on  his  part ;  after  which 
the  defendants'  counsel  read  the  affidavits  taken  on  their  part. 
Then  the  counsel  on  the  part  of  the  prosecutor  were  heard,  and 
afterwards  the  counsel  on  the  part  of  the  defendants. 

The  breaches  alleged  were,  that,  after  the  injunction  served 
upon  them,  Metcalf  and  Holt  took  possession  of  the  brick-yard, 
and  have  hauled  and  piled  thereupon  a  large  quantity  of  wood,  have 
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erected  houses,  and  are  exercising  every  act  of  ownership  over  said 
premises. 

Much  argument  has  been  used  to  show  that  one  cannot  be  pun- 
ished for  contravening  what  is  not  prohibited  (3  B.  Abr.  656)  ; 
that  forcible  entry  was  the  proper  remedy ;  that  an  injunction  can- 
not be  converted  into  a  habeas  corpus  ;  that  waste  in  4  Lord  Coke's 
Writings  means  destruction  of  lands,  timber,  and  houses ;  that  an 
injunction  is  prohibitory,  not  imperative  (3  B.  Abr.  648),  to  quiet, 
not  to  take  away  possession  (2  H.  C.  186)  ;  and  there  is  no  breach, 
because,  on  the  29th  January,  Lewis  put  Metcalf  and  Holt 
in  possession,  and  on  *  the  31st  January  the  injunction  was  [63] 
granted,  and  served  on  the  2d  February.  Hart,  it  is  true, 
was  tenant  of  Rutherford  in  1817  and  in  January,  1818,  till  on  the 
day  Lewis  gave  possession.  He  was  from  home  when  Lewis  gave 
it,  and,  returning,  found  Metcalf  and  Holt  in  the  house  which  he 
occupied,  which  he  took  possession  of  again  and  continued  there  a 
month,  till  ordered  away  by  Metcalf  and  Holt ;  and  upon  this  state- 
ment it  is  argued  that  the  whole  possession  was  in  the  defendants 
on  the  day  when  the  injunction  issued. 

It  is  sufficient  to  say  to  all  this,  that  if  a  man  files  his  bill  in  equity 
to  be  quieted  in  possession  upon  equitable  matter  alleged,  and  shows 
upon  the  face  of  his  bill  that  he  is  likely  to  be  turned  out  of  posses- 
sion by  force  before  his  claim  can  be  investigated  in  court,  and  that 
he  yet  hath  possession  either  of  all  or  of  part  of  the  premises,  that 
an  injunction  may  issue  to  quiet  his  possession  till  the  hearing; 
which,  however,  may  be  dissolved  upon  sufficient  matter  disclosed 
in  the  defendant's  answer  at  the  next  or  any  subsequent  term; 
otherwise  the  powerful  would  oppress  and  tyrannize  over  the  weak, 
and  oftentimes  deprive  them  of  the  means  of  complaining  to  the 
court  for  redress.  The  injunction  being  granted,  as  in  this  case  it  is, 
upon  security  given  to  indemnify  the  defendants  from  all  damages 
sustained  by  the  injunction,  secure  them  from  any  material  injury. 
This  being  so,  it  is  next  to  be  understood  what  is  a  possession.  Con- 
tinuance in  possession  under  a  lease  for  five  years,  commencing  in 
1817,  and  through  that  year,  and  in  January,  1818,  up  to  the  time 
of  eviction,  is  a  possession  in  Rutherford  to  the  time  of  eviction ; 
and  if  his  tenant  was  not  wholly  dispossessed  but  retained  possession 
of  any  one  house,  it  is  the  same  as  if  Rutherford  himself  had  re- 
tained it.     Had  he  retained  it,  his  legal  possession  of  all  the  premises 
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would  haye  remained,  and  his  actual  possession  also,  except  as  to 
the  house  actually  posssessed  by  his  adversary.     Suppose  a 
[64]     total  dispossession  of  Rutherford's  tenant  on  the  *  29th  Jan- 
nary,  1818,  and  a  reentry  by  the  same  tenant  on  the  same 
day,  and  a  repossession  of  one  house  on  the  premises ;  would  not  that 
be  a  recontinnance  of  Rutherford's  possession,  and  a  legal  posaessioe 
of  the  whole  in  him  from  them  to  the  time  of  an  actual  disposseasioo 
by  the  defendants  ?    To  say  so,  is  to  underrate  the  legal  intelligence 
of  this  court.     The  counsel,  it  is  presumed,  do  not  seriously  think  so. 
All  their  arguments  upon  any  other  point  than  that  of  the  breach 
itself  have  been  intended,  no  doubt,  for  the  instructiou  of  the  court, 
and  in  that  point  of  view  might  be  valuable,  as  all  of  us  forget  after  a 
great  length  of  time  much  of  what  we  have  read  in  our  earlier  years. 
But  they  are  not  regular  upon  such  a  question ;  the  court  have  list- 
ened to  them  with  all  the  attention  they  are  entitled  to.     We  have 
even  consented  to  a  short  investigation  of  the  fact  of  Hart's  continu- 
ing in  possession  for  Rutherford  from  the  29th  of  January  to  the 
time  of  his  expulsion  a  month  afterwards.     But  I  for  one  do  not  wish 
it  to  be  understood  that  I  deem  it  material  whether  in  point  of  fact 
he  was  or  was  not  then  in  possession  under  Rutherford :  Rutherford 
has  proven  that  he  was ;  upon  that  the  injunction  is  founded.     In 
this  State  injunctions  are  no  otherwise  issued  than  on  an  ez  parte 
statement  made  on  oath  by  him  who  obtains  it ;  and  shall  it  be  said 
that  in  no  case  whatsoever,  upon  affidavit  that  a  possession  is  likely 
to  be  taken  by  force,  can  a  judge  issue  his  injunction  to  prevent  it  ? 
Yet,  most  certainly,  he  cannot  do  so,  if  a  statement  on  oath  by  the  ap- 
plicant is  not  a  sufficient  foundation  for  it.     All  that  a  court  of  equity 
can  do  to  prevent  wrong  and  injustice  till  the  next  term,  this  doc- 
trine plucks  from  them  ;  and  every  man  in  the  community  must  be 
exposed  to  the  superior  violence  of  his  more  powerful  neighbor  till 
the  court  arrives.     To  be  sure  it  is  the  duty  of  a  judge  to  hear 
patiently  those  and  all  other  arguments  which  learned  counsel  may 
deem  useful  to  be  advanced  for  their  client ;  but  he  would 
[65]     betray  the  *  most  important  of  his  duties  should  he  yi^ld 
to  them. 
There  is,  however,  a  former  precedent  in  this  State  for  considering 
an  injunction  relative   to  possession,  and  prohibiting  entry  on  the 
same  is  not  forbidding  the  party  enjoined  to  keep  possession  of  tliat 
which  he  actually  has  at  the  time  of  the  injunction ;  that  makes  the 
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injnnction  conditional,  and  dependent  upon  the  testimony  concern- 
ing the  extent  of  the  defendant's  possession  at  the  time  ;  that  is  an- 
other reason  for  waiting  for  more  circumstantial  proof  of  Hart's  pos- 
session on  and  after  the  29th  of  Jannarj.  It  is  better  to  make  eyen 
that  inquiry  than  to  do  nothing  at  all  upon  the  breach  complained 
of. 

This  motion  finaUy  came  before  the  court  and  Hart's  additional 
affidavit  was  produced,  stating  that  after  the  defendants  took  posses- 
sion he  was  employed  by  them  as  a  wagoner,  and  occupied  the  house 
he  lived  in  for  a  month  under  them.  Therefore  Haywood,  Judge, 
was  for  issuing  the  attachment  for  the  plowing  of  the  turnip  patch, 
and  the  several  other  acts  stated  in  the  affidavits  which  were  in  the 
jfisice  of  the  injunction.  Roane,  Judge,  contra^  and  so  the  motion  did 
not  succeed,  and  the  defendants  were  discharged. 

When  injunction  granted,  see  Taylor  y.  Hunter,  5  Hum.  569.  As  to  dis- 
obedience of  injunction,  Famsworih  v.  Fowler,  1  Swan,  1  ;  Boils  y.  Boils,  1  Cold* 
284 ;  Stinson  v.  McMu&ay,  6  Bom.  dS9.    See  King's  DigMt,  2453-56. 


'*MucKL»K07  V*  O'Caixahan.  [66] 

[Striking  Plea  from  Docket.'] 

The  defendant  below  pleaded  in  the  County  C^urt  two  pleas,  and 
after  the  cause  was  removed  into  the  Circuit  Court  the  defendant's 
attorney  wrote  on  the  trial  docket  where  the  other  pleas  stood,  mn 
(M8ump8it^  and  signed  his  name ;  and  in  tl^e  term  a  jury  found  a 
verdict.  The  verdict  was  set  aside,  and  the  caufie  continued  on  the 
docket  fi>r  several  subsequent  terms  ;  at  each  term  being  brought 
forward  on  the  trial  docket  with  this  plea  as  well  as  the  others ;  and 
Anally,  at  a  late  term,  a  verdict  was  given.  In  the  term  when  given, 
the  attorney  who  put  in  this  plea  being  absent,  and  leave  to  plead  it 
when  he  did  not  being  found  on  the  minute  docket  or  other  records 
the  court  struck  it  oqt,  and  the  verdict  was  taken  on  the  two  others. 
The  matter  of  the  defense  could  not  be  given  in  evidence  upon  the 
^wo  former  pleas. 

Feb  Curiam.  It  cannot  be  alleged  that  the  plaintiff  had  no 
notice  of  the  plea;  he  h&th,  at  one  time  tried  the  cause  under 
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[67]  it,  and  saw  it  continued  on  the  docket  at  every  •inter- 
mediate term  up  to  that  in  which  the  last  verdict  was 
given.  The  rejection  of  the  plea  by  the  court  was  in  effect  a  re- 
jection of  the  facts  which  the  defendant  intended  to  prove,  and  which 
if  proved,  would  have  been  material. 

Reverse  the  judgment,  and  remove  it  to  the  Circuit  Court  to  be 
tried  upon  the  issue  of  non  assumpsit^  as  well  as  those  joined  in  the 

other  pleas. 

See  King's  Digest,  944S. 


Babby  V.  Gbeen. 
[^Nevf  TriaL  —  JExeessive  Damoffes.^ 

Green  had  declared  against  Barry  in  the  Circuit  Court  of  Sum- 
ner for  an  assault  and  battery,  and  obtained  a  verdict  and  judg- 
ment for  8600.  The  circumstances  were  now  detailed  in  the  bill 
and  answer,  which  will  presently  be  adverted  to.  Barry  hath  also 
sued*  Green  for  an  assault  and  battery ;  which  suit  is  yet  depending 
in  the  Circuit  Court  for  the.  county  of  Smith.  Barry  has  been  in- 
dicted for  assaulting  Green  with  intent  to  kill  him,  and  has  been  ac- 
quitted. Barry  filed  his  bill  for  an  injunction  in  the  Circuit  Court, 
and  obtained  one ;  but  it  was  afterwards  dissolved  on  the  answer  of 
Green.  The  bill  stated  the  circumstances  of  the  assault,  and  these 
were  answered  by  the  defendant ;  and  the  bill  and  answer  were 
now  read  in  this  court. 

Barry  presented  to  one  of  the  judges  of  the  Supreme  Court  a 
new  bill  for  an  injunction  to  be  proceeded  on  in  the  Circuit  Court. 
It  stated  the  former  bill,  and  the  matters  contained  in  it,  and  re* 
ferred  to  the  answer  of  Green.  He  stated,  both  in  the  former  bill 
and  in  this,  that  Green  is  insolvent,  and  that  in  case  he  should  levy 
the  9600  of  Barry,  and  the  latter  should  afterwards  recover 
[68]  against  Green,  that  he  *  would  not  be  able  to  pay.  In  the 
answer  Green  offered  to  give  security. 

The  judge  out  of  court  directed  application  to  be  made  in 
court,  and  it  was  now  done  accordingly. 

Hatwood,  Judge.    I  believe  the  damages  in  this  verdict  to  be 
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excessive  ;  and  eertainlj  a  court  of  equity  may,  upon  a  bill  filed  for 
the  purpose,  order  a  new  trial  at  law,  and  in  case  of  insolvency  of 
one  circumstanced  as  Green  is,  may  order  the  execution  to  be  sus- 
pended until  the  untried  cau^  shall  be  finished.  But  in  ordering  a 
new  trial  at  law,  it  should  appear  that  some  untoward  circumstance 
prevented  an  application  for  one  to  the  court  who  heard  the  cause  ; 
or  some  invincible  obetmction  that  rendered  the  application  ineffect- 
ual, though  in  justice  it  ought  to  have  succeeded.  The  counsel 
for  Barry  offers  to  depose  that  the  notes  of  the  evidence  at  the 
trial  could  not  be  collected  to  be  presented  to  the  court  on  the  mo- 
tion for  a  new  trial ;  and  therefore  it  could  not  be  made  effectually. 
The  answer  says  that  the  judge's  notes  were  full  and  complete.  A 
new  trial  may  be  granted  for  excessive  damages,  where  they  are 
enormous.  The  circumstances  here  show  that  a  much  smaller  sum 
would  have  been  sufficient.  But  I  concur  in  the  remark  made  by 
Judge  Roane,  that  we  are  a  court  of  appellate  jurisdiction,  and  this 
is  an  apph'cation  for  a  second  injunction,  upon  a  bill  filed  in  the 
Circuit  Court ;  we  have  no  power  over  the  cause  in  its  present  state, 
nor  until  it  comes  into  this  court  by  appeal.  Were  we  to  act  now, 
we  n^ight  by  and  by  be  called  upon  to  examine  our  own  acts  with  a 
view  to  the  reversal  of  them,  which  nothing  could  be  more  incon- 
gruous. Motion  for  a  second  injunction  refused. 

See  Boyers  y.  Pratt,  1  Hum.  90  ;  Bridges  v.  Ftcib,  2  Hum.  515 ;  Thompson 
v.  Frenehj  10  Ter.  459;  Martin  v.  England,  5  Ter.  818;  Tkeavenought  v. 
Hardeman,  4  Yer.  565  ;  Branch  v.  Bass,  5  Sneed,  866  ;  Fowlkes  v.  Webber,  8 
Hum.  530;  Campbell  v.  HancocJc,  7  Hum.  75 ;  Crabb  v.  Nashville  Bank,  6  Yer. 
382;  Dixon  v.  Caruthers,  9  Yer.  30  ;  McKinley  ▼.  Beasley,  5  Sneed.  170  ; 
EiDg'fl  Digest,  2380,  2427,  9392,  9450-54. 


*  Frederick  E.  Fisher  v.  William  Y.  Probart.^     [76] 

■ 

[Fraud.  —  Concealment.  —  Rescisiion.'] 

Per  Curiam.  The  bill  states  that  the  defendant  proposed  to 
sell  to  the  complainant  a  tract  of  land  called  the  Cedar  Hall  tract, 

1  The  break  of  continuity  in  the  old  paging  is  caused  by  the  transfer  of 
part  of  the  case  of  Johnson  r.  Dew  to  it  appropriate  place  on  page  241.  Bj 
mistake  this  part  had  been  placed  on  pages  69-74  inclusive,  in  the  original  edi« 
tion. 
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and  stated  that  said  tract,  although  generally  estimated  at  100  acres, 
actually  contained  187  acres;  and  in  order  to  give  him  some  idea 
of  locality  there<^9  showed  him  certain  boundaries  on  a  paper  in 
writing,  and  actually  went  on  the  land  and  pointed  out  places 
which  he  affirmed  to  be  the  true  comers ;  and  that  these  state- 
ments being  false  and  fraudulent,  he  was  misled  by  them,  and  in- 
duced to  enter  into  a  contract  for  the  purchase,  agreeing  to  give  for 
the  same  $300,  and  for  payment  thereof  executed  two  notes  in  the 
sum  of  9150  each,  the  one  payable  in  one  month,  the  other  in  six 
months  thereafter.  The  first  note  ho  paid  before  the  discorery 
.of  the  imposition,  and  the  latter  has  been  since  enforced  at  law. 
The  bill  farther  charges  that  the  greater  part  of  the  land  shown  to 
him  by  the  defendant  as  being  within  said  tract,  was  not  included 
within  the  line  shown  in  the  paper  writing,  and  that  defendant  well 
knew  of  this  misrepresentation.  It  further  charges  that  defendant 
had  no  title  whatever  to  45^  acres  contained  within  the  courses  in 
the  paper  writing ;  and  in  fact  bas  title  only  to  66|^  acres  on  the 
^astern  side  of  the  tract  represented  by  him,  which  is  of  little 
value  ;  that  the  western  part  within  the  courses,  and  the  places  still 
more  to  the  west  pointed  out  by  the  defendant,  are  of  considerable 
▼alue,  and  formed  the  inducement  for  entering  into  the  contract. 

The  answer  states  that  defendant  contracted  with  complainant  to 
)»ell  him  a  tract  of  land  as  described  in  a  deed  from  Robert  Hays  to 
William  Blackmore,  for  the  sum  mentioned  in  the  bill ;  $150  of 
which  has  been  paid,  and  judgment  for  the  balance ;  but  denies 

that  he  represented  said  lines  as  containing  100  acres, 
■[76]     *  or  any  particular  quantity,  the  real  contract  being  that  the 

complainant  should  take  the  land  by  the  boundaries,  be  the 
same  more  or  less ;  admits  he  took  the  plaintiff  on  the  land  and 
showed  him  the  beginning  corner,  and  also  went  over  a  part  of 
the  land  which  was  included  within  said  boundaries ;  nor  did  he 
represent  the  situation  of  said  land  different  from  the  truth ;  that 
being  not  well  ikcquainted  with  the  land  he  declined  making  repre- 
sentations about  it.  Respondent  has  no  doubt  but  that  the  bound- 
aries c(Hitain  more  than  100  acres,  as  appears  by  the  survey  of 
Samuel  Weakley.  That  the  land  was  granted  to  Robert  Hays  by 
the  State  of  North  Carolina,  which  grant  covers  the  land  sold,  and 
believes  the  title  good.  Respondent  does  not  know  that  any  part 
is  covered  by  any  other  grant ;  if  so,  it  is  by  one  of  a  younger 


March  Term,  1818.]        5  HAYWOOD.  671 


FUlier  V,  Probart 


date.  That  said  land  was  sold  as  the  property  of  said  Blackmore, 
and  purchased  hj  this  respondent ;  that  it  was  worth  $700,  bnt  he 
agreed  to  take  9300,  the  complainant  taking  the  title  as  he  had  it 
by  the  deed  of  the  sheriff.  Upon  these  terms  the  contract  was 
made  ;  and  he  therefore  considers,  as  he  was  gnilty  of  no  frand  or 
misrepresentation,  he  is  not  responsible  if  the  title  is  not  good. 

The  bill  prays  the  contract  may  be  rescinded,  and  the  money 
paid  refiinded. 

It  was  proved  by  the  surveyor  that  the  grant  to  Robert  Hays 
covered  66i  acres  of  the  Cedar  Hall  tract,  leaving  45^  acres  on  the 
west  uncovered  by  it ;  which  45i  acres  were  included  within  the 
lines  of  the  paper  writing,  and  the  deed  from  Probart  to  Fisher. 
It  appeared  also  by  the  same,  66^  acres  was  indifferent  land,  much 
inferior  to  the  45|  on  the  west,  and  this  last  still  inferior  to  the 
land  more  westerly  adjcHning  it.  It  appeared  by  the  testimony  of 
Smith,  that  in  the  month  of  February,  1814,  the  witness,  in  the  com- 
pany of  Probart  and  Fisher,  went  to  look  at  the  land,  that 
they  went  from  the  house  north  *  180  or  140  poles  to  the  [77] 
s{Mring,  thence  west  one  quarter  of  a  mile  to  a  point  60  or  70 
yards  from  the  road,  which  point  was  on  rising  ground  ;  that  Pro- 
bart there  said  that  was  his  land,  and  that  it  was  good,  and  showed 
the  course  of  his  land  southerly ;  and  that  his  line  run  nearly 
along  the  road,  and  that  Walker's  stable  was  on  his  land.  It  ap- 
peared from  the  testimony  of  Samuel  Weakley,  that  this  rising 
ground,  which  Probart  said  was  his  land,  was  to  the  west  of  £he 
45i  acres  above  mentioned,  and  some  distance  out  of  the  courses  in 
the  deed  to  Fisher.  Smith  says  they  were  talking  about  trading,  but 
did  not  hear  any  trade  made.  Major  Walker  proved  that  Probart 
came  to  his  house  next  Sunday  after  the  purchase,  and  asked  him 
about  his  bargain  ;  he  told  him  the  land  was  in  dispute,  and  went 
with  him  to  examine  it.  Walker  showed  Probart  the  lane  of  Cedar 
Hall  tract,  and  told  him  that  Hays's  grant  only  covered  the  east 
part  of  his  claim,  about  66  acres ;  that  the  west  was  claimed  by 
himself,  by  a  purchase  at  sheriff's  sale  under  the  entry  of  Brad- 
shaw ;  that  they  went  over  it,  and  the  witness  showed  it  correctly 
to  him ;  that  the  quality  of  the  land  is  as  above  stated  by  the  sur- 
veyor ;  that  he  knpws  not  whether  ever  Fisher  took  possession  of 
it  or  not ;  that  no  person  has  cultivated  the  land  since  that  time, 
and  the  house  has  generally  been  unoccupied,  except  occasionally 
for  a  short  time  by  transient  persons.* 
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The  answer  sajs  defendant  was  not  well  acquainted  with  said 
tract  of  land,  in  consequence  of  which  he  declined  making  any  rep- 
resentations about  it.  If  by  this  is  meant  he  did  not  know  the 
western  boundary  of  Cedar  Hall  tract,  as  covered  by  Hays's  grant 
under  which  he  claims,  it  is  contradicted  by  Walker's  testimony, 
for  he  showed  it  to  him  correctly.  If  he  means  he  did  not  know  the 
western  boundary  as  claimed  by  him  according  to  the  courses  in  the 
deed  to  Fisher,  or  the  paper  writing,  which  is  the  same,  it  is  contra- 
dicted by  the  same  testimony  of  Walker ;  for  he  showed 
[78]  *  and  particularly  informed  him  of  his  own  claim  to  the  land 
between  these  two  lines.  That  he  declined  making  any  rep- 
resentations about  it  is  contradicted  by  the  testimony  of  Smith, 
who  says  that  he  claimed  the  rising  ground  60  or  70  yards  from  the 
road,  some  distance  to  the  west  of  his  bopndaries  of  his  land ;  that 
he  claimed  the  land  to  the  south  of  this  rising  ground,  and  his  line 
ran  nearly  as  the  road  run  ;  that  his  land  included  Walker's  stable ; 
all  which,  by  the  testimony,  were  misrepresentations,  and  material 
ones,  for  they  claimed  for  Cedar  Hall  tract  not  only  land  that  did 
not  belong  to  it,  but  land  of  a  good  quality  ;  which,  taking  into  view 
the  balance  of  the  land,  or  eastern  part,  might  ^ell  be  considered  as 
the  principal  inducement  to  the  contract  on  the  part  of  the  com- 
plainant. Since  the  defendant  thought  proper  to  make  representa- 
tions, he  was  bound  to  represent  the  truth  as  far  as  he  knew  it :  the 
testimony  shows  that  this  has  not  been  done.  The  testimony  of 
Walker  goes  a  great  way  towards  showing  a  willful  suppression  of 
the  truth  in  either  of  these  cases.  Equity  says  the  contract  ought 
to  be  rescinded.  Decree  the  contract  to  be  rescinded,  the  deed  to 
be  delivered  up  to  be  cancelled,  the  money  paid  to  be  refunded  with 
interest,  and  referred  to  the  master  to  report  the  sum,  &c. 

See,  as  to  coneealmenty  Walker  t.  DurUop,  5  Haj.  271 ;  White  v.  CV»x,sS  Hay. 
79,  and  note  sttb  Jin.  As  to  rescueian  for  fraud,  Johnson  ▼.  Pryor,  5  Haj.  243, 
and  note  stibjin.    See  Bang's  Digest,  2283,  S242,  2319,  2797. 
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John  Newnan  v.  Thomas  and  Montgomery  Stuart. 

[^Injunction,  —  Erroneous  JudgmenUJ] 

Per  Curiam.  Two  attachments  were  sued  out  in  Washington 
Countj  against  Hugh  Newnan  ;  one  in  the  name  of  the  defendant, 
Thomas  Stuart,  the  other  in  the  name  of  Montgomery  Stuart. 
The  complainant  was  summoned  *  as  a  garnishee  in  both  [79] 
suits.  He,  as  appears  by  the  record,  admitted  on  oath  that 
he  had  in  his  hands  of  the  estate  of  Hugh  Newnan  $ — .  Judgment 
by  default  was  entered  against  H.  Newnan,  and  the  suits  stayed  nine 
months,  agreeably  to  the  provisions  of  the  act  of  Assembly.  Be- 
fore final  judgment  H.  Newnan  died.  Administration  of  his  estate 
was  granted  in  North  Carolina,  and  the  complainant  administered 
in  this  State.  Writs  of  scire  facias  in  both  suits  were  sued  out  and 
made  known  to  him,  as  administrator,  to  show  cause,  &c.  He  made 
no  defense  or  appearance,  and  judgment  was  entered  against  him  as 
administrator  of  Hugh,  to  be  levied  of  the  goods  and  chattels  of  the 
deceased  in  his  hands  to  be  administered ;  and  if  there  were  no 
goods  and  chattels,  then  the  proper  goods  and  chattels  of  him  the 
said  John  Newnan.  8cire  facias  issued  on  both  these  judgments, 
and  were  made  known  to  the  complainant.  He  made  no  defense, 
and  judgments  were  entered  against  him  to  be  levied  de  herds  pro* 
priis,  to  set  aside  this  judgment.  In  the  name  of  Montgomery 
Stuart,  the  complainant  filed  this  bill,  in  which  he.  alleges,  that  at  the 
court,  in  August,  1807,  an  agreement  was  made ;  that  for  the  pur- 
pose of  enabling  the  Stuarts  to  recover  judgment  against  Hugh  New- 
nan on  the  attachments,  it  was  agreed  between  this  complainant 
and  Thomas  Stuart,  that  he,  the  complainant,  should  admit  assets 
in  his  hands  to  some  amount,  but  that  he  should  not  be  hable  to  pay 
then\  out  of  his  own  estate ;  that  this  agreement  was  made  between 
himself  and  Thomas  Stuart,  who  had  been  a  partner,  and  acted  as 
agent  for  his  brother  Montgomery,  and  John  Kenneday,  who  was 
attorney  for  both,  and  was  intended  to  embrace  both  suits;  the 
complainant,  at  that  time,  believing  there  was  but  one,  and  that  he, 
lulled  to  security  by  this  agreement,  made  no  defense  at  any  subse- 
quent period;  that  at  the  time  he,  as  garnishee,  admitted 
he  had  of  the  property  of  Hugh  Newnan  in  his  *  hands,     [80] 
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there  was  no  other,  except  on  a  final  settlement  of  the  estate 
of  A.  Newnan,  deceased,  he  should  be  found  as  executor  to  have 
something  in  his  hands  to  be  paid  to  said  Hugh,  a  legatee ;  and  avers, 
that  on  an  adjustment  and  calculation  of  the  amount  of  that  estate, 
and  the  sums  paid  to  creditors,  and  to  H.  Newnan  as  legatee,  noth- 
ing then  remained  in  his  hands,  nor  since  that  time  have  any  assets 
of  his  father  Anthony's  estate  come  to  his  hands,  or  any  of  the  assets 
of  H.  Newnan,  deceased,  liable  to  the  judgments. 

Complainant  also  insists  that  the  claims  on  which  the  attachments 
issued  were  partnership  accounts,  and  each  of  the  Stuarts  interested 
in  both,  and  recovered  judgment  against  H.  Newnan*s  estate  for 
more  than  was  justly  due ;  prays  that  the  judgment  obtained  against 
him  by  Montgomery  Stuart  may  be  perpetually  enjoined  ;  that  an 
account  be  taken  for  assets,  and  for  general  relief. 

Thomas  Stuart,  in  his  answer,  admits  an  agreement  was  made 
between  himself  and  complainant  at  court,  in  August,  1807,  which 
was  afterwards  drawn  up  by  the  complainant's  attorney,  and  signed 
by  him,  Thomas ;  that  the  debt  for  which  his  brother  Montgomery 
sued  was  not  a  partnership  debt,  nor  had  he  any  interest  therein, 
but  believes  that  it  was  just ;  that  he  was  not  authorized  by  his 
brother  to  make  any  agreement  for  him,  nor  did  he  ever  pretend  or 
insinuate  that  he  had  any  such  authority ;  alleges  that  the  complain- 
ant, as  executor  of  A.  Newnan,  deceased,  had  in  his  hands  sufficient 
to  satisfy  both  debts  at  the  time  of  the  garnishment,  and  that  he 
afterwards  made  a  disposition  of  part  thereof  contrary  to  law  and 
to  his  agreement. 

Montgomery  Stuart  answers,  that  the  debt  due  by  Hugh  New- 
nan was  just,  and  due  to  himself  alone,  for  moneys  advanced  to 
Fatten  &  Irwin,  and  to  Chaires,  at  the  request  of  H.  Newnan ; 
denies  that  he  ever  authorized  Thomas  Stuart,  or  any  other 
[81]  person,  to  make  *  any  agreement  for  him  respecting  his  suit 
as  stated  in  the  bill ;  nor  did  he  know  or  hear  anything  <3f  the 
agreement  between  the  complainant  and  Thomas  Stuart  till  long 
after  it  bears  date;  that  he  pursued,  as  he  believes,  the  means 
pointed  out  by  law  to  recover  his  just  debt,  and  the  complainant 
having  an  opportunity  to  defend  himself  at  law  this  court  ought  not 
to  interfere  and  take  from  him  the  benefit  of  his  judgment ;  insists 
that  there  are  assets  in  complainant's  hands  to  satisfy  his  judgment, 
if  properly  administered. 
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To  these  answers  there  are  replications. 

A  court  of  equity  will  not  give  relief  against  a  judgment  at  law 
where  the  party  has  had  a  full  and  &ir  opportunity  of  defense 
there,  but  if  he  has  been  prevented  from  making  that  defense  by 
circumstances  which  by  due  diligence  he  could  not  have  controlled, 
he  may  in  some  cases  have  relief  in  this  court.  He  may  also,  and 
ought  to  have  relief  where  the  judgment  was  procured  by  the  art, 
fraud,  or  contrivance  of  the  opposite  party,  or  in  violation  of  an 
agreement  entered  into  between  the  parties,  or  if  when  a  judgment 
be  obtained  it  is  attempted  to  be  enforced  so  as  to  have  an  effect 
different  from  that  stipulated ;  but  in  the  latter  cases  the  proof  and 
extent  of  the  agreement  ought  satisfactorily  to  appear. 

From  the  depositions  in  this  cause  it  appears  that  at  the  return 
of  the  attachments  against  H.  Newnan,  the  complainant,  v^ho  was 
summoned  as  garnishee  in  both,  appeared  and  employed  G.  Duffield 
as  his  counsel ;  he  made  a  motion  to  court  to  quash  the  attachments, 
'  and  while  he  was  addressing  the  court  on  that  motion,  the  com- 
plainant, Thomas  Stuart,  and  Mr.  Kennedy,  who  was  counsel  for 
both  plaintiffs,  had  a  conversation,  in  which  the  complainant  in- 
sisted that  he  would  not  make  any  admission  of  having  anything 
in  his  hands  so  as  to  subject  himself  to  pay  out  of  his  own  estate  ; 
that  the  estate  of  Anthony  Newnan,  his  father,  was  not  set- 
tled, and  he  could  not  tell  whether  *  he,  as  executor,  owed  [82] 
anything  to  H.  Newnan  as  legatee  or  not. 

They  disclaimed  any  desire  to  subject  him  to  the  payment  out 
of  his  own  funds,  and  only  wanted  such  an  acknowledgment  as 
would  enable  them  to  proceed  and  procure  a  judgment  against 
Hugh  Newnan.  The  complainant  assenting  to  this,  took  a  few 
dollars  from  his  pocket,  and  said  he  was  willing  to  admit  that  sum 
to  be  due  to  H.  Newnan,  if  it  would  do  them  any  good.  Mr. 
Kennedy  then  inquired  whether  or  no  there  were  not  lands  of  An- 
thony Newnan,  directed  to  be  sold  by  his  executors,  and,  if  the  sale 
was  effected,  whether  he  would  not  then  have  sufficient  to  discharge 
the  demands ;  he  replied  he  supposed  there  would.  On  this  admis- 
sion, the  complainant's  counsel  endeavored  to  have  the  agreement 
before  made  entered  of  record,  but  some  objection  having  been 
made,  it  was  not  done.  The  counsel  for  the  complainant,  then 
•  garnishee,  made  out  two  copies  of  the  agreement,  one  to  be  signed 
by  Thomas  Stuart,  the  other  by  Montgomery  Stuart.  What  was  done 
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with  the  latter  copy  does  not  appear ;  but  in  January  following, 
Thomas  Stuart  signed  the  agreement  as  follows :  ^^  Know  all  men  by 
these  presents,  that  whereas  John  Newnan,  garnishee  in  the  writ 
of  attachment,  Thomas  Stuart  v.  Bugh  Newnan^  hath  confessed 
judgment  at  August  sessions,  1807,  of  the  Court  of  Pleas  and 

Quarter  Sessions,  of  Washington  County,  for  the  sum  of dollars, 

in  consideration  that  the  said  Thomas  Stuart  had  agreed,  that  he 
would  release  the  said  judgment  if  sufficient  property  and  effects 
of  the  said  Hugh  Newnan,  liable  by  law  to  the  satis&ction  thereof, 
should  not  come  into  the  hands  and  possession  of  the  said  John 
Newnan,  to  satisfy  the  same :  Now  I,  the  said  Thomas  Stuart,  in 
consideration  of  the  premises  in  the  event  aforesaid,  or  in  case  the 
said  Hugh  Newnan  shall  have  legally  transferred  or  made  over  to 

any  person  or  persons  whatever  his  property  or  right  there- 
[88]     to  accruing  by  *  his  father's  will,  so  that  the  same  shall  not 

be  liable  in  the  hands  of  said  John  Newnan  for  satisfitc- 
tion  of  said  judgment,  do  hereby  covenant  and  agree  with  the  said 
John  Newnan,  his  heirs,  executors,  and  administrators,  to  release  to 
him  or  them  the  aforesaid  judgment,  or  so  much  thereof  as  there 
shall  not  be  such  property  to  satisfy,  or  to  pay  to  the  said  John 
Newnan,  his  heirs,  &c.,  all  such  damages  as  may  be  sustained  by 
any  proceeding  on  said  judgment,  contrary  to  the  true  intent  and 
meaning  of  these  ])resents,  and  it  is  further  understood,  that  the 
said  John  Newnan  in  the  mean  time  shall  make  no  illegal  disposi- 
tion of  the  estate  of  the  said  Hugh  Newnan,  to  defeat  the  said 
judgment  or  any  part  thereof*  For  the  true  performance  whereof, 
&c."  (A  penalty  of  $2,000  is  added,  and  it  is  signed  and  sealed  by 
Thomas  Stuart). 

By  this  covenant,  T.  Stuart  was  estopped  and  precluded  from 
resorting  to  the  complainant  for  satisfaction  of  the  judgment  which 
might  thereafter  be  rendered  in  his  suit  against  H.  Newnan,  un- 
less in  conformity  with  the  terms  of  the  agreement.  But  the  prin- 
cipal inquiry  in  this  suit  is,  whether  the  agreement  shall  have  any 
effect  on  the  suit  commenced  by  Montgomery  Stuart.  We  believe 
that,  in  equity,  this  judgment  ought  only  to  be  paid  out  of  the  es- 
tate of  Hugh  Newnan,  deceased.  Montgomery  had  bjen  engaged 
in  a  mercantile  partnership  with  his  brother  Thomas  for  several 
years ;  during  which  time  the  debt  was  contracted  for  which 
Thomas  had  sued.     They  were  also  in  partnership  at  Asheville,  at 
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least  ostensiblj  (notwitlistanding  the  private  agreement  alleged  to 
exist  as  to  Montgomery's  sole  responsibility  at  that  place),  and 
during  that  period  the  debt  was  contracted  for  which  Montgomery 
commenced  his  suit.  If  we  add  to  this,  that  J.  Newnan,  the  gar- 
nishee, was  only  called  on  to  declare  a  single  fact,  equally  applica- 
ble to  both  suits,  the  attorney  who  conducted  both  taking 
an  active  part  in  the  agreement,  the  admission  *  of  assets  [84  j 
was  entered  in  both  suits,  and  but  for  that  admission,  thus 
procured,  Montgomeiy  could  not  have  proceeded  in  his  suit,  the 
^cement  ought  now  to  be  considered  as  equally  applicable  to 
both. 

Where  was  the  then  object  the  parties  had  in  view  at  that  time  ? 
Such  an  admission  of  assetd  in  the  hands  of  the  e^echitor,  payable 
t6  H.  Newnan,  as  would  enable  Thomas  and  Montgomery  Stuart 
to  proceed  in  their  respective  suits  and  obtain  judgment ;  to  secure 
those  assets,  if  any,  in  the  hands  of  the  executor,  so  as  to  be  lia- 
ble to  satisfy  the  judgments  when  obtained,  and  a  security  to  the 
executor  (garnishee)  from  liability  out  of  his  own  estate.  The 
estate  of  Anthony  Newnaii  was  not  then  settled.  It  was  not 
known  what  sum,  if  any,  wad  due  to  H.  Newnan ;  there  was  a 
prospect  that  further  assets  would  thereafter  come  to. the  hands 
c(  the  executor  for  distribution,  but  that  prospect  might  never  be 
realized.  If  any  assets  were  then  in  his  hands,  or  should  after- 
wards be  received,  he  was  bound  to  make  no  disposition  of  them 
calculated  to  defeat  the  satisfaction  of  the  judgment. 

It  was  not  known  but  that  H.  Newnan  might  have  sold  and 
transferred  his  interest  in  the  distributive  share.  Such  an  event 
was  also  provided  against ;  in  short,  the  objects  the  parties  had  in 
view  were  .to  secure  in  the  hands  of  the  present  complainant  such 
assets  as  he  had  or  might  thereafter  have,  and  if  none,  or  not  suffi- 
cient, to  secure  his  own  estate  from  all  responsibility. 

Hugh  Newnan  died  before  judgment,  the  present  complainant 
administered,  the  suit  was  revived  against  him.  As  administrator, 
he  might  have  defended  the  suit ;  there  was  nothing  in  the  agree- 
ment to  prevent  it ;  and  after  such  negligence  and  inattention  as 
appears  from  his  own  showing  in  his  bill,  this  court,  as  a  court  of 
^uity,  will  not  set  aside  judgments  fairly  obtained,  nor  hear  allega- 
tions that  too  much  has  been  recovered  on  those  suits.    Nor  will  a 
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[85]  court  of  equity  act  as  a  *  court  of  errors,  to  set  aside  judg- 
ments for  error  in  law  arising  on  the  face  of  the  record. 

But  it  is  insisted  that  when  the  set.  fa.  was  made  known  to  the 
present  complainant  to  charge  him  de  bonis  proprUs^  he  ought  to 
have  defended  himself  at  law,  and  having  failed  to  do  so  this  court 
ought  not  to  relieve  him.  It  is  true  there  was  great  negligence, 
for  which  it  is  difficult  to  account  in  anj  other  way  than  that  he, 
relying  on  the  agreement  that  his  own  property  should  be  released 
from  all  liability,  was  thereby  lulled  into  security  by  a  reliance  on 
the  good  faith  of  the  parties  to  the  contract.  It  is  on  this  ground, 
and  this  alone,  that  the  court  can  interfere  and  compel  the  parties  to 
proceed  in  conformity  with  the  agreement. 

Decree  that  the  defendant,  Montgomery  Stuart,  be  perpetually 
enjoined  from  proceeding  on  the  last  judgment,  charging  the  com- 
plainant de  bonis  propriis.  And  that  the  complainant  pay  the 
:amount  to  the  defendant,  M.  Stuart,  out  of  the  estate  of  the  de- 
ceased which  was  in  his  hands  at  the  time  .of  the  garnishment,  or 
<which  may  have  come  to  his  hands  thereafter,  if  so  much  there  be ; 
and  if  not,  then  as  much  as  he  then  had  or  now  has  unadministered, 
and  that  it  be  referred  to  the  clerk  and  master  to  report  to  next 
«court 

See  Smith  v.  VanbebbeTf  1  Swan,  110;  Estes  v.  Patton,  8  Yer.  882 ;  Thomp- 
son ▼.  Meek,  8  Sneed,  271 ;  Campbell  ▼.  Pauly  8  Yer.  548  ;  Nicholson  ▼.  Paiier- 
:8on,  6  Hum.  894  ;  King's  Digest,  2217,  2865-68. 


John  M'Donald  v.  Robert  Hodge. 

[I'Oovenant  to  pcttf  in  Specific  Articles.  —  Damages  on  Breach.  —  Evidenes. 

Paper  not  read  to  Jury."] 

Hodge,  the  defendant  in  error,  brought  an  action  of  covenant 
:against  M'Donald  in  the  County  Court  of  Lincoln,  which  was  af- 
terwards removed  by  appeal  to  the  Circuit  Court ;  the  issue  was 
on  a  plea  of  covenant  performed ;  jury  found  for  the  plaintiff  W88 
damages. 

The  covenant  is  dated  21st  August,  1812,  and  is  signed 
[86]     *  and  sealed  by  both  parties,  and  "  witnesseth,  that  whereas 
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the  said  John  hath  advanced  onto  the  said  Robert  $  125  in  cash, 
now  it  is  understood  that  said  Robert  is  hereby  bound  to  pSy  the 
said  John  the  amount  of  the  above  sum  in  potash,  at  the  price  of 
five  dollars  per  hundred,  with  all  reasonable  expenses  to  the  Sauter 
cave,  the  potash  to  be  delivered  in  90  days." 

The  defendant's  counsel  contended  that  the  true  criterion  of 
damages  for  a  breach  of  this  covenant  was  the  consideration 
money,  $  125,  and  interest.  The  plaintiff  insisted  that  the  true  cri- 
terion of  damages  was  the  value  of  twenty-five  hundred  weight  of 
potash  at  the  Sauter  cave,  90  days  after  the  date  of  the  covenant, 
with  interest  from  that  time.  Of  this  latter  opinion  was  the  court, 
and  permitted  the  plaintiff  to  give  evidence  of  that  nature.  He 
produced  one  witness,  who  deposed  that  early  in  January,  1813,  he 
bought  potash  at  the  cave  for  nine  dollars  per  hundred,  but  did  not 
know  what  it  had  sold  for  before  ;  heard  somebody  say  that  it  had  sold 
some  time  before  his  arrival  at  the  cave  at  six  dollars,  but  neither 
recollects  who  said  it,  or  how  long  before  his  arrival  it  should  have 
been  sold  at  that  price.  The  judge  charged  the  jury  that  the  true 
criterion  of  damages  was  the  value  of  the  article  at  the  time  when 
it  ought  to  have  been  delivered ;  and  to  enable  them  to  arrive  at 
that  criterion,  proof  of  the  value  both  before  and  after  was  compe- 
tent evidence  to  be  left  to  them. 

Exceptions  were  taken  to  this  charge,  a  new  trial  prayed  and 
refused,  and  a  bill  of  exceptions  also  taken  to  that  refusal. 

The  criterion  of  damages  in  this  case  depends  on  correct  con- 
struction of  the  covenant,  and  in  making  that  construction  every 
word  used  should  be  considered  as  operative.  Why  say  that  the 
value  of  the  potash  should  be  five  dollars,  if  the  value  at  the  time 
was  a  matter  of  no  consequence  in  a  case  of  failure  ? 

*  The  manner  in  which  this  is  drawn  imports  that  some-  [87] 
thing  more  in  case  of  failure  was  intended  than  merely  after 
the  expiration  of  90  days  to  return  $125,  which  had  been  ad- 
vanced in  cash,  and  that  too  without  interest,  which  would  have 
been  the  case  on  the  construction  contended  for.  We  believe  the 
construction  put  on  it  by  the  Circuit  Court  will  better  comport 
with  the  intention  of  the  parties  as  expressed  on  the  face  of  the 
instrument. 

The  value  of  any  article  of  property  at  a  particular  day  is  fre- 
quently a  mere  matter  of  opinion  in  the  witnesses,  and  if  no  di- 
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rect  testimony  is  adduced  of  the  valae  at  that  particular  day,  testi- 
mony of  the  value  at  a  period  hot  far  distant  from  it^  either  before 
or  after,  is  competent  testimony  to  be  left  to  a  jury. 

Here  the  witness  gave  nine  dollars  per  hundred  for  potash  about 
six  weeks  after  the  time  of  delivery  stipulated  between  these  par- 
ties, and  was  informed  that  it  had  been  as  low  as  six  dollars  some 
time  before.  The  jury  valued  it  at  about  seven  dollars,  and  W€f 
cannot  say  that  they  were  not  authorized  to  draw  this  conclusion. 
Another  reason  for  a  new  trial  was  assigned :  that  the  transcript 
of  the  record  from  the  County  Court  was  taken  by  the  jury  from 
their  box  into  their  room  on  retirement,  which  was  delivered  to 
them  by  the  plaintiff's  counsel  in  open  court ;  and  that  no  part  of 
it  had  been  read  in  evidence  to  them  except  the  pleadings.  By  a 
law  of  this  State,  a  jury  may  take  with  them  all  papers  read  in  evi- 
dence, though  not  under  seal.  The  record  here  does  not  exhibit 
any  evidence  of  the  fact  that  the  jury  took  the  transcript,  except 
that  it  is  stated  to  have  been  delivered  to  them  in  open  court.  If 
the  defendant's  counsel  did  not  object  to  it  then,  he  ought  not 
afterwards  to  urge  it  as  a  reason  for  a  new  trial,  even  if  it  should  be 
deemed  irregular.     This  would  be  to  permit  him  to  wait  the  issue  of 

the   trial,  with  the  means  in  his  &vor  of  setting  it  aside 
[88]     against  him.    The  application  of  this  principle  *  to  the  present 

case  has  greater  force,  when  from  the  transcript  of  the  record 
in  the  County  Court  it  appears  that  if  the  verdict  and  judgment  in 
the  County  Court  could  have  had  any  effect  on  the  minds  of  the  jury, 
it  must  have  been  in  favor  of  the  defendant,  the  verdict  there  be- 
ing for  the  sum  which  he  now  contends  the  jury  in  the  Circuit 
Court  ought  to  have  found.  Let  the  judgment  be  cfflrmecL 

See,  as  to  delivery  of  paper  not  read  in  evidence  to  jury^  Stewart  v.  Pitman^  - 
MSS.,  BrownsTiUe,  1869.  At  to  specific  articles,  Gamble  v.  Hattony  Peck,  ISO ; 
Williams  v.  Brasfield,  9  Yer.  270  ;  Langtree  v.  Walker^  6  Hum.  886 ;  Beard 
▼.  Tolliver^  6  Hnm.  186 ;  Murry  v.  McMacldn,  4  Yer.  41 ;  Doak  v.  Snapp,  1, 
Cold.  180;  Hixon  y.  Hixon,  7  Hum.  88  ;  Ross  v.  Carter^  1  Hum.  415;  Jones  t. 
Harrison,  8  Hay.  92,  and  note  sub  fin.  ;  Noe  v.  Hodges,  5  Hum.  108  ;  Hopsan 
y.  Fountain,  5  Hum.  140 ;  Brown  y.  Simpson,  6  Yer.  295 ;  King's  Digest,  187, 
4081,  5142,  9886. 
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James  M^Galeb  v.  Jambs  Peert,  Peter  R.  Booker,  Gideon 

Bl^ckburk,  and  Andrew  Thompson. 

[^Execution  of  TrusL^ 

Per  Curiam.  The  bill  states  that  James  Peery  gave  bond  to  the 
complainant  for  the  conveyance  of  400  acres  of  land  with  general 
warranty,  for  which  he  paid  $125,  and  gave  his  bond  for  $675,  to 
be  paid  as  soon  as  the  deed  should  be  made  ;  that  Peery  represented 
his  title  to  be  nnqnestionable,  granted  to  Mr.  Armstrong  10,000 
acres,  and  by  a  regular  chain  of  title  vested  in  A.  Neil  of  Baltimore  ; 
that  he  had  not  got  a  deed  from  Neil,  but  only  a  bond  for  a  title ; 
that  the  defendant,  Blackburn,  having  purchased  part  of  the  land 
claimed  by  Peery  under  Neil's  bond,  solicited  Neil  to  appoint  him 
and  Andrew  Thompson  agents  for  him,  to  make  deeds  to  Peery  and 
the  purchasers  from  Peery.  He  gave  them  power  to  execute  such 
deeds  on  condition  they  would  become  sureties  for  the  money  due 
by  Peery  to  him.  It  is  stated  that  they  did  not  do  this,  and  also 
that  the  power  (which  is  exhibited)  only  authorized  them  to  make 
quitclaim  deeds.  But  they,  on  the  receipt  of  the  power  from  Neil, 
addressed  a  letter  to  the  purchasers  under  Peery,  thereip  stating  that 
they  were  ready  to  execute  the  trust,  and  make  deeds  on  re- 
ceiving well  authenticated  *  certificates  of  the  bonds  from  [89] 
Peery  to  them,  and  of  the  court  of  the  land  to  be  conveyed. 
The  complainant,  believing  that  they  were  frilly  authorized,  accepted 
a  deed  from  them  with  general  warranty,  and  paid  9 130  to  Peery 
in  part  discharge  of  his  bond.  The  complainant  states,  that  the 
land  conveyed  to  him  is  wholly  included  in  other  grants  which  will 
hold  the  land ;  that  the  pretended  grant  of  10,000  to  M.  Armstrong 
is  wholly  unavailing;  that  Neil  has  no  regular  chain  of  title  under  it, 
nor  can  any  be  made  which  will  be  effectual ;  that  Peery  has  trans- 
ferred the  complainant's  bond  to  Booker,  who  had  notice  of  all  these 
circumstances  ;  that  Peery  is  wholly  insolvent,  and  unable  to  make 
any  compensation ;  prays  to  have  the  bond  delivered  up  by  Booker 
to  be  canceled,  and  that  the  attorneys  of  Neil,  having  fraudulently 
exceeded  their  powers,  and  thereby  induced  him  to  pay  Peery  $180, 
may  be  decreed  to  reftind  it,  and  also  the  sum  which  he  had  before 
paid,  because,  as  he  says,  he  was  prevented  from  attempting  a  re- 
covery against  Peery  by  their  conduct  in  executing  the  deed. 
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To  this  bill  G.  Blackburn  has  demurred,  on  the  ground  that  there 
is  no  equity  in  the  bill  to  enable  the  complainant  to  recover  as 
against  him. 

From  the  allegations  in  this  bill,  can  the  court  make  any  decree 
against  the  defendant,  Blackburn  ?    We  believe  none  can  be  made  : 
though  the  word  fraudulent  is  applied  to  him,  yet  it  cannot  be  con- 
sidered as  forming  any  specific  charge.     It  is  not  alleged  that  he  had 
any  knowledge  or  suspicion  of  the  invalidity  of  Neirs  title  ;  the  ex- 
pressions in  the  power  of  attorney  very  strongly  imply  that  security 
had  been  given  to  Neil  for  Peery 's  debt ;  at  least  they  would  be  re- 
sponsible if  they  accepted  the  benefit  and  acted  under  it.     They 
were  empowered  to  make  a  good  and  lawful  deed  or  deeds  to  Peeiy, 
or  those   who  purchased  under  him.     Had  they  by   this 
[90]     power  made  a  quitclaim  *  deed  to  Peery,  and  Peery  again 
conveyed  to  the  complainant,  would  he  have  been  in  any 
better  situation  ?     Certainly  he  would  not. 

All  parties  appear  to  have  been  mistaken  respecting  the  title,  and 

there  is  no  reason  why  he  who  barely  executed  a  trust  should  be 

liable,  unless  he  had  a  benefit  thereby,  or  did  it  with  a  fraudulent 

view  to  prejudice  others,  neither  of  which  appear  to  be  the  case  Grota 

any  thing  stated  in  this  bill. 

The  demurrer  sustained,*  and  the  bill   dismissed  as  to   Gideon 

Blackburn. 

See  King's  Digest,  11,7S1. 


Geobge  Mighie  v.  Alex.  Muliins's  Lessee. 
[^Tax  Sales,  —  Publication,'] 

This  was  an  ejectment  brought  by  the  defendant  in  error  in  the 
Circuit  Court  of  Wilson  County. 

The  plainti£r  below  claimed  title  under  a  grant  to  Stockley  Donel- 
son,  dated  18th  of  May,  1789,  and  a  deed  from  Donelson  to  hini, 
dated  17th  of  August,  1798.  The  defendant  below  daimed  to  be 
under  a  deed  from  the  collector  of  the  district  dated  in  February, 
1804,  which  recites  that  the  direct  tax  became  due  and  payable  on 
the  15th  of  October,  1799  ;  that  on  the  24th  of  June,  1801,  he  ex* 
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posed  the  land  to  public  sale,  having  previously  advertised  the  same 
in  the  Enoxville  Gazette,  in  which  the  State  laws  were  published, 
also  in  the  Tennessee  Gazette,  and  in  six  public  places  within  the 
collection  district,  more  than  60  days  before  the  day  of  sale,  the 
taxes  having  been  due  and  payable  one  year  and  upwards  ;  and  that 
the  land  was  not  redeemed  within  two  years.  He,  defendant,  also 
gave  in  evidence  a  sworn  copy  of  the  assessment  book  for  assess- 
ment district  No.  12,  being  the  same  as  collection  district  No.  8 :  — 


KAMB8  OF    OWSEBS. 

Situation. 

Quahtxtt. 

Valuatioh. 

Don.  Stockley, 
Don.  Stockley, 
Don.  Stockley, 
Don.  Stockley, 

Smith's  Fork, 
Joining  J.  Sev., 

Salt  lick, 

640 
7,500 

640 
1,000 

$480 

1,500 

640 

1,000 

And  a  like  copy  of  collector's  list  of  collector's  district  No.  8 :  — ^ 


Names  of  Owkbbs. 

SiTUATIOir. 

Quaktity. 

Amount  of  Taxes. 

Don.  Stockley, 
c*         «< 

(i            u 

Salt  Lick, 
Smith's  Fork, 

Joining  J.  Sev., 

1,000 
640 
640 

7,500 

$2  65 
1  27  2 
1  69  6 
8  97  5 

Also  a  copy  of  the  advertisement  for  the  sale,  dated  April  1st, 
1801.  The  sale  to  be  made  the  24th  June ;  to  which  is  subjoined 
a  list  of  the  lands  to  be  sold,  and  among  others :  — 


Refuted  Oweebs. 

Wateb-ooubbbs. 

AOBES. 

Tax. 

Stockley  Don., 
do. 
do. 

Salt  Lick  Creek, 
Smith's  Fork, 
Joining  J.  Sevier, 

1,000 

1,280 

75,000 

$11  48  6 

On  this  evidence,  together  with  a  detailed  statement  of  the 
practice  pursued  in  the  supervisor's  office,  the  court  instructed  the 
jury  that  on  these  facts,  if  true,  they  ought  to  find  a  verdict  for 
the  plaintiff.  They  did  so.  The  defendant's  counsel  excepted  to 
the  charge,  and  now  assigns  it  for  error. 
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It  is  decided  by  the  Sapreme  Court  of  the  United  States,  in 
[92]  Parker  v.  BoU^s  Lessee^  that  the  thirteoDth  section  *  of  the  act 
of  1798,  ch.  82,  is  dependent  upon  the  ninth  and  eleventh  sec* 
tions  of  that  act  and  presupposes  that  all  is  done  which  those  section* 
prescribe ;  and  we  must  inquire  what  that  is*  Under  this  act  ther9 
is  no  previous  judgment  given  by  a  court  to  authorize  a  sale  for  taxes» 
as  is  rendered  in  this  State  previous  to  a  sale  of  taxes ;  and  therefore 
every  circumstance  prescribed  by  the  act  of  Congren  is  to  be  cmi^ 
sidered  as  a  guard  to  prevent  oppression  ;  and  a  condition  without 
the  observance  of  which  the  sale  which  follows  will  not  be  good. 
What  then  do  all  these  sections  require  ?  The  eleventh  directs  pub- 
lication in  four  gazettes  of  the  State,  if  so  many  there  be,  contain- 
ing copies  of  the  lists  made  out  by  the  assessors,  a  statement  of  thf 
amount  of  taxes,  and  a  notification  to  pay  them.  And  after  the 
lapse  of  one  year  the  collector  is  to  publish  in  six  public  places  in 
the  district,  and  in  two  gazettes  of  the  State.  The  latter,  of  course, 
should  conform  to  the  lists,  and  these  are  to  specify  the  quantity  of 
the  land,  and  the  name  of  the  owner,  or  occupant,  if  known  (1798, 
ch.  87,  §  9)  ;  that  is  to  say,  the  quantity  of  each  tract.  To  sum  up 
all,  there  should  appear  to  "be  an  advertisement  for  60  days  of  the 
lists,  amount  of  taxes,  and  notification  to  pay,  followed  after  equity 
by  an  advertisement,  after  specifying  the  land  to  be  sold  by  the 
quantity  in  each  tract.  Here  the  land  is  stated  in  the  list  to  be  640 
acres,  and  in  the  advertisement  to  be  1,280,  so  that  the  owner  of  820 
must  pay  for  all  the  1,280  and  three  fourths  more  than  the  amount 
of  taxes  due  on  his  tract.  Here  was  no  publication  of  the  lists, 
amount  of  taxes,  or  demand  of  payment  at  all,  nor  any  specification 
of  the  lands  to  be  sold. 

Those  material  circumstances  have  been  omitted,  and  the  sale  can- 
not be  good. 

The  provisions  of  the  ninth  and  eleventh  sections  are  intended  to 
procure  payment  irom  the  personal  estate  if  possible,  and  when  these 
Ml  of  their  effect,  and  not  before,  is  resort  to  be  had  to  the 
[93]     real  estate,  and  they  apply  *  equally  to  all  descriptions  of  per- 
sons who  owe  the  t»xe3.    9  CrMM^»  70, 

Affirm  the  Judgment. 

See  1  U.  S.  StatatM  at  Large,  68  ;  CamplM  v.  Mclrwin,  4  Haj.  60,  aoA 

cited  iubjin. 
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\^Proof  of  Signaiure.  —  Statute  of  Zimitafiofw.] 

*  Pbk  CusiAif.  Ho^es  brought  snit  againtt  StDmp  in  the 
Oirenit  Court  of  Davidson.  The  dechiration  prtates  that  in  con* 
sideration  of  $800  to  be  paid  by  Joseph  Boljack  to  Elijah  Rob* 
ertson,  now  deceased,  they  and  each  of  them  agreed,  and  put 
Aeir  agreement  on  their  part  into  writing,  and  sobscribed  it  with 
their  names  respectiyely  en  the  12th  of  December,  1787,  that  Eli- 
jah Robertson  should  make  a  deed  in  fee  to  Bobjack,  his  heirs  and 
assigns,  for  ten  hundred  aeres  of  land  within  15  miles  of  General 
Green's  surrey,  to  be  as  good,  &c. ;  avers  performance  on  the  part 
of  Bobjack,  and  that  the  written  agreement  was  assigned  by  Bob- 
jack  to  the  pkintiflF,  Hughes,  and  deliTered  to  him,  of  which  Stump 
had  notice.  Nevertheless  neither  of  them  had  made  the  deed  to  Bob* 
jack  or  to  the  plaintiff.  There  is  another  count  similar  to  this,  ex- 
cept that  the  promise  to  make  the  deed  \a  by  Stump,  in  considera- 
tion of  $800  to  be  paid  to  Robertson. 

The  defendant.  Stump,  pleaded  non  a»$ump9k  and  the  statute  of 
Ihbitations,  on  which  issue  was  joined.  The  jury  found  the  issues 
for  the  plaintiff,  and  assessed  $600  damages. 

The  errors  assigned  are,  first,  that  the  court  permitted  the  writ- 
ten agreement  without  legal  jHroof  of  its  execution;  secondly,  a 
refusal  to  grant  a  new  trial. 

There  appears  to  b^  two  subscribing  witnesses  to  the. 
written  agreement,  Daniel  Rowan  and  R.  Jones,  *  neither  [94] 
of  whom  were  produced  on  the  trial.  Thomas  Hickman 
proved  the  handwriting  of  Daniel  Rowan,  one  of  the  subscribing 
witnesses,  and  that  he  was  reported  to  be  dead ;  that  about  the  year 
1787  he  knew  a  man  in  this  county  of  the  name  of  Jones,  who,  he 
understood,  lived  somewhere  over  the  Misrissippi,  and  had  been 
here  for  a  short  time  onc^  or  twice  afterwards.  On  this  evidence 
the  court  permitted  the  jdaintiff  to  im>ve  an  acknowledgment  by 
the  defendant.  Thomas  Smith  deposed  that  the  paper  in  question 
wae  deposited  with  him  in  December,  1787,  for  safe  keeping,  by 
Bobjack ;  that  then  it  called  for  ten  hundred  acres  of  land ;  that 
witness  returned  it;  to  Bobjack  in  June  next  thereafter,  who  went  to 
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North  Carolina  and  stayed  two  or  three  years,  and  on  his  return 
again  deposited  the  paper  with  the  witness  and  went  to  North  Caro- 
lina. Robertson  died  shortly  after.  Bobjack  then  sent  witness  a 
power  of  attorney  to  act  for  him,  and  in  a  short  time  informed  the 
defendant  of  his  power  to  get  the  land  or  its  value.  The  defendant 
said  he  was  Robertson's  security  to  convey  1,000  acres  of  land  on 
Duck  River  to  Bobjack;  that  he  wished  him  to  sue  Robertson's  ex* 
ecutors,  as  the  estate  was  much  involved.  About  that  period  wit- 
ness frequently  heard  the  defendant  say  he  was  security  for  Robert- 
son to  Bobjack  for  1,000  acres  of  land,  and  was  afraid  he  should  be 
obliged  to  pay  it,  but  the  paper  itself  was  not  presented  to  the  de« 
fendant.  This  witness  also  proved  the  assignment  from  Bobjack  to 
the  plaintiff.  The  plaintiff's  counsel  then  offered  to  read  the  paper 
to  the  jury,  to  which  the  defendant's  counsel  objected,  because  the 
execution  was  not  sufficiently  proved,  and  because  the  writing  had 
the  appearance  of  having  been  altered.  The  court  overruled  the 
objection,  and  permitted  the  paper  to  be  read  in  evidence. 

Alexander  Smith  deposed  that  Bobjack  told  him  he  had 

[95]     bought  eight  hundred  acres  of  land  from  Robertson.     *  A 

few  days  or  a  few  weeks  afterwards,  he  told  him  he  had 

bought  200  acres  more,  and  that  for  the  whole  quantity  he  was  to 

give  a  mare,  a  rifle,  and  some  cash. 

«  R.  Weakley,  a  witness,  deposed  that  in  1787,  land  of  the  de- 
scription in  the  writing  would  sell  from  12^  to  25  cents  per  acre  ; 
the  most  common  price  was  from  18  to  20  cents. 

T.  Hickman  thought  it  at  that  time  worth  from  20  to  25  cents  per 
acre.  Both  these  witnesses  thought  the  paper  writing  was  altered, 
and  the  word  *^  ten,"  inserted  with  ink  different  from  the  rest  of 
the  writing. 

Thomas  Harney  deposed  that  about  a  year  before  this  suit  was 
commenced,  he  caiQed  on  the  defendant,  at  the  plaintiff's  request, 
with  the  paper  writing,  which  he  showed  to  the  defendant,  and 
requested  a  conveyance  of  the  land. 

The  defendant  said,  that  when  the  paper  was  executed,  it  was 
only  for  eight  hundred  acres ;  that  he  did  not  sign  it  for  ten  hun- 
dred ;  that  there  had  been  an  alteration  in  it,  and  he  would  not 
pay  it ;  that  it  could  not  be  recovered,  and  he  was  sonry  for  the 
young  men. 

On  this  evidence  the  court  charged  the  jury,  that  if  they  be- 


March  Term,  1818.]         6  HAYWOOD.  687 

Stump  V.  HngheB. 

lieved  the  paper  writing  to  have  been  signed  by  the  defendant, 
and  that  there  was  a  subsequent  alteration  by  inserting  the  word 
**  ten,"  such  alteration  would  destroy  the  legal  remedy ;  also,  that 
as  the  defendant  had  declared  on  a  promise  to  convey  ten  hundred 
acres  of  land,  an  acknowledgment  of  a  promise  to  convey  eight 
hundred  acres  did  not  support  the  issue  or  take  the  case  out  of  the 
statute  of  limitations. 

After  verdict,  a  new  trial  was  prayed,  because  the  court  per- 
mitted the  paper  in  question  to  go  to  the  jury,  and  because  the 
verdict  was  (alleged  to  be)  against  law  and  evidence,  contrary 
to  the  charge  of  the  court,  and  because  the  damages  were  ex- 
cessive. 

*  The  plaintiff  released  $120.   The  court  refused  to  grant     [96] 
a  new  trial,  and  gave  judgment  for  $480,  the  residue  of  the 
damages  assessed.  • 

The  first  question  is  concerning  the  proof  of  the  writing  de- 
clared on. 

The  handwriting  of  the  dead  witness,  and  the  80  years'  absence 
of  the  other,  without  proof  of  his  handwriting,  will  do,  with  the  ad- 
ditional proof  of  an  admission  of  execution  by  the  defendant. 

The  objection  is  founded  upon  the  practice  of  this  State,  as  stated 
in  1  Tenn.  Reports,  487.  Peake's  Evidence,  104,  and  the  cases 
there  referred  to  as  having  occurred  in  England,  New  York,  and 
other  Atlantic  States,  show  that  if  one  be  dead,  and  the  other  be 
proven  to  have  been  absent  in  another  country,  proof  of  the  hand- 
writing of  him  that  is  dead  shall  be  deemed  sufficient.  The  prac- 
tice of  this  State  should  now  be  changed.  It  is  rapidly  becoming  a 
commercial  State.  Our  merchants  and  planters  deal  in  Orleans, 
and  the  farmer  in  Baltimore,  New  York,  and  Philadelphia.  To 
send  notes  and  bonds  abroad,  to  be  proved 'and  annexed  to  deposi- 
tions and  returned,  will  expose  them  to  much  danger  of  being  lost. 
And  where  the  debt  is  not  large  the  expense  of  procuring  the 
deposition  will  frequently  exhaust  it.  The  witness,  when  called  on, 
may  absent  himself.  There  must  then  be  incurred  fresh  expense 
'  and  trouble,  and  this  may  be  often  repeated.  The  delay  which  this 
practice  unavoidably  occasions  is  intolerable.  It  is  better  to  let  the 
handwriting  of  the  dead  witness  be  proved,  and  to  deem  it  suffi- 
cient, especially  if  fortified  with  proof  of  the  obligor's  handwriting, 
or  of  his  confession  that  he  signed  it.     Here  is  the  latter  proof : 
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3tump  owned  that  the  paper  was  executed  hy  him  for  eight  hun- 
dred acres,  but  that  it  was  afterwards  altered  to  ten  hundred.  This 
addition  to  his  admission  is  repelled  by  his  former  acknowledgments 

to  Smith,  that  he  was  surety  for  Bobertson  for  t^i  hundred 
[97]     acres.   His  subsequent  *  declarations  upon  this  point  cannot 

do  away  his  former.  The  whole  testimony,  taken  together, 
proves  that  he  executed  for  ten  hundred  acres ;  therefore  the  execu- 
tion is  well  proved,  and  the  debt  being  admitted  to  be  unsatisfied 
within  one  year  before  the  commencement  of  the  action,  takes  the 
case  out  of  the  act  of  limitations ;  for,  upon  such  admission,  the  law 
will  imply  a  promise  to  pay,  although  he  says  he  will  not  pay  the 
whole ;  or  even  if  he  says  he  will  not  pay  any  part,  for  a  reason 
which  only  extends  to  part,  if  that  be  not  a  good  reason  for  his  de- 
nial as  to  any  part ;  as  here,  being  refuted  by  his  former  admissions. 
The  Circuit  Court 'acted  correctly  in  refosing  a  new  trial ;  for 
there  is  not  a  wrong  verdict  found,  in  pursuance  of  wrong  direction 
of  the  judge  ;  nor  a  finding  against  law,  contrary  to  his  directions, 
and  also  against  the  Justice  of  the  case.  But  they  have  found 
agreeably  to  his  charge,  and  to  the  law,  and  to  the  justice  of  the 
case,  afl;er  exercising  their  judgment  upon  the  evidence  submitted 
to  their  deliberations,  which  leading  to  two  different  results,  they 
have  fixed  upon  that  one  which  if  they  did  believe,  he  directed 
them  to  find  as  they  have  done. 

The  proof  would  be  suflicient  if  the  handwritings  of  both  wit- 
nesses were  proved  without  proving  the  handwriting  of  the  obligor. 
B.  Sb  p.  S60  ;  2  East,  188.  The  handwriting  of  an  instrumentary 
witness  may  be  proved  either  when  he  is  dead,  or  resides  beyond 
the  limits  of  the  State,  or  is  to  remain  there  on  business  until  after 
the  trial.  Affirm  the  judgment. 

See  Sims  v.  Sims,  6  Ham.  870;  Hair  el  v.  Ward^  2  Sneed,  610 ;  McDonald  t. 
McDonald,  5  Ter.  SO  7;  Crockett  y.  CrocheU,  Meigs,  95 ;  HiU  y.  Nail,  2  Tenn. 
342;  Haggard  y.  Maufidd,  6  Hay.  121 ;  McOuUy  ▼.  Maleom,  8  Ham.  187;  AUen 
V,  Stffifi,  9  Ham.  S67;  $ii^i  Digest,  S96m.79,  6074. 
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Matthew  Barrow  v.  Absalom  Page. 
[  TViApoM.  —  Defense.  —  JustificationJ] 

Page  sued  Barrow  in  the  Conntj  Court  of  Davidson  in  an 
action  of  trespass  quare  datMum  fregit^  for  treading  *  down     [98] 
his  grass,  throwing  down  his  fences,  and  taking  and  carry- 
ing away  fodder  and  com,  fte. 

To  the  declaration,  the  defendant  pleaded,  first,  not  guilty ;  second, 
not  guilty  of  entering  with  force  and  arms,  treading  down  the  grass, 
and  throwing  down  the  fences.  On  these  pleas  issue  was  joined* 
The  third  and  fourth  pleas  state  in  substance,  that,  at  the  time  of 
the  supposed  trespass,  a  division  of  Tennessee  militia  in  the  service 
of  the  United  States  were  stationed  near  the  close  aforesaid,  under 
the  command  of  Major-General  Carroll,  in  great  need  of  forage  and 
com,  and  that  the  defendant,  being  forage-master  to  said  division, 
was  ordered  by  the  general  to  furnish  a  quantity  of  com  and  forage 
by  pressing,  if  it  could  not  otherwise  be  had.  Pursuant  to  this 
order,  not  being  otherwise  able  to  comply  therewith,  he  was  com- 
pelled by  necessity  to  press,  for  the  use  of  the  division,  600  pounds 
of  fodder  and  20  barrels  of  com,  and  tendered  to  the  said  Page  a 
certificate,  stating  the  amount  and  value  ;  which  is  the  same  tres- 
pass, &c.  The  plaintiff  demurred  to  these  pleas ;  the  demurrer  was 
overruled  in  the  County  Court,  and  the  issues  found  for  the  defend- 
ant. On  an  appeal  to  the  Circuit  Court,  the  demurrer  was  sus- 
tained. The  jury  found  the  defendant  guilty  on  the  first  plea,  and 
assessed  damages  to  $20.87^ ;  and  on  the  second,  not  guilty.  The 
only  error  assigned  here  is  that  the  Circuit  Court  sustained  the 
demurrer. 

All  other  parts  of  the  trespass  charged  in  the  plaintiff's  declara- 
tion are  negatived  by  the  verdict,  except  that  of  taking  the  corn 
and  fodder  mentioned  in  the  third  and  fourth  pleas,  upon  which  the 
plaintiff  demurred,  and  thereby  is  presented  to  the  court  for  deter- 
mination ;  this  question,  whether,  under  the  circumstances  stated 
in  the  pleas,  the  defendant  was  justified  in  making  the  impressment 
he  did? 

There  is  a  law,  founded  in  extreme  and  invincible  public 
necessity,  which  justifies  the  officer,  in  promoting  *  the  pub-     [99] 


1- 
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;  lie  welfare,  to  use  and  even  destroy  private  property,  without  any 
/  ]  precedent  legal  ceremonies,  such  as  demolition  or  even  burning 
V  o(  houses,  to  render  an  attack  upon  an  enemy  successful,  or  to  de- 
feat his  attempts.  For  like  reasons,  also,  may  the  ground  of  an 
individual  be  occupied,  and  fortifications  be  erected,  and  intrench- 
ments  be  made  in  it.  There,  saltis  poptdi  ett  9uprema  lex  (Com. 
Dig.  title  "  Trespass  ")  allows  such  cause  to  be  a  justification.  This 
i^  the  law  in  extraordinary  cases.  In  all  other  cases,  we  have  a  pCJ8=~ 
itite  and  aTundamental  law.  It  is  contained  within  the  twenty-first 
section  of  our  Bill  of  Rights :  *^  No  man's  property  sh&U  be  taken  or 
applied  to  public  uses,  without  the  consent  of  his  representatives,  or 
without  just  compensation  being  made  tlierefor."  In  the  case  of  an 
impressment  in  the  late  war^  caused  by  a  British  officer  in  Canada, 
the  injured  party  recovered  heavy  damages  against  him,  though  he 
endeavored  to  cover  himself  by  the  plea  of  necessity.  In  the  Eng- 
lish law,  though  the  impressment  of  seamen  is  tolerated  by  long 
usage,  till  deemed  a  part  of  the  common  law,  yet  there  are  no  in- 
stances of  legal  allowance  of  the  impressment  of  private  property, 
nor  any  conversion  of  it  to  public  uses,  but  by  a  previous  law  for 
the  purpose,  and  the  intervention  of  a  jury.  This  clause  of  our 
Constitution  means  that  impressments  may  be  made  when  the  Leg- 
islature shall  be  of  opinion  that  the  public  necessity  requires  them, 
and  when  they  have  authorized  them  by  law,  under  such  regula- 
tions, to  prevent  abuse  and  the  oppression  of  individuals,  as  their 
wisdom  may  invent  for  the  purpose.  They  alone  are  the  judges  in 
all  cases  contradistinguished  from  the  extreme  ones  just  mentioned. 
When  measures  of  so  much  inconvenience  shall  be  resorted  to,  it 
is  not  left,  and  ought  not  to  be  left  to  the  discretion  of  a  military 
officer.    For  if  the  general  may  judge  when  it  is  necessary,  and  put 

it  in  practice,  so  may  the  next  officer  in  command  at  an- 
[100]     other  post,  and  those  of  still  inferior  *  grade  in  other  parts 

of  the  country  where  stationed,  until  at  every  military  post 
this  despotic  measure  shall  be  resorted  to,  without  any  rule  to  re- 
strain excesses  or  to  prevent  oppression  and  disproportioned  exac- 
tions. And  can  any  state  of  despotism  be  conceived  more  injurious 
to  the  rights  of  the  citizen  ?  Can  he  be  free  who  is  subjected  to 
means  so  arbitrary  ?  See  Strange,  646  ;  6  Ba.  Ab.  583,  cited  from 
Brooks's  Trespass,  pi.  213.  If  J.  S.  dig  up  the  land  of  J.  M.  to 
raise  a  bulwark  against  a  public  enemy,  &c.,  trespass  will  not  lie. 
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See  also  the  removals  in  Dallas,  cited  in  the  University  case  in 
North  Carolina ;  and  see,  also,  Vattel,  concerning  the  right  of  emi- 
nent domain.  Judgment  far  the  plaintiff  below. 

See  Yost  v.  Stout,  4  Cold.  205 ;  WUherspoon  ▼.  Moody,  4  Cold.  605  ;  BamhUl 
V.  Phillips,  4  Cold.  1  ;  Riggs  y.  Stato,  3  Cold.  85 ;  Morrow  ▼.  Blevins,  4  Hum. 
223  ;  MerriU  v.  Mayor  and  Aldermen  of  NashvUU,  5  Cold.  95 ;  King's  Digest, 
865,  3376,  8580,  12,041. 


Cbutchkb  and  Others  v.  Stump. 
[^Breach  of  Warranty  of  LmuL  —  Evieii<m.2 

Covenant  upon  a  warranty  of  lands  made  by  the  testator  in  his 
lifetime  to  the  plaintiff,  who  now  declares  upon  the  same,  and  states 
that  he,  the  testator,  at  the  time  he  made  said  warranty  and  the 
deed  containing  the  same,  had  not  any  title  to  said  lands. 

And  after  a  very  laborious  argument  on  both  sides,  Roane  and 
Haywood,  Judges,  decided  that  an  eviction  must  ]}e  alleged ;  other- 
wise this  action  cannot  be  sustained.  And  they  relied  upon  Saund. 
181,  note  2 ;  B.  &  P.  14 ;  8  Term,  684 ;  2  Johnston,  4 ;  7  Johns- 
ton, 258 ;  11  Johnston,  122 ;  8  Mass.  543 ;  4  Dall.  489. 

The  judgment  given  in  favor  of  Stump ;  and  judgment  given  for 
the  defendants  on  the  demurrer. 

See  Ferris  v.  Harshea,  Mar.  &  Yer.  52  ;  Randolph  v.  Meeks,  Mar.  &  Yer.  64 ; 
Allison  V.  AUison,  1  Yer.  16  ;  Stipe  y.  Stipe,  2  Head,  169;  MUler  v.  Bentley,  5 
Sneed,  671 ;  Meek  ▼.  Bearden,  5  Yer.  467  ;  Young  v.  Butler,  1  Head,  640 ;  King's 
Digest,  4084-^7,  4111-15. 


NASHVILLE,  APRIL  TERM,  1818. 


ARCHIBALD  ROANE,  ) 
ROBERT  WHYTE,        (  Jvdgsb. 
JOHN  HAYWOOD,      ) 

PhIUAPS's  LbbSEX  ««   ROBBRTSOK. 

Jtn>GB  RoAiTE  concurred  with  Haywood,  Judge,  as  to  the  last 

point  in  the  cause,  concerning  which  Whttb  and  Hatwood  disa« 

greed,  that  the  tenant  could  not,  without  restoring  the  possessiony 

oppose  the  claim  of  his  landlord ;  therefore  the  judgment  was  re- 

tersed  and  the  cause  remanded,  that  the  evidence  c^  the  tenalicy 

be  received  as  proposed  to  be  given  by  Phillips  on  the  faial. 

See  Lane  t.  Osmentj  9  Yer.  86;  Marley  v.  Rogers,  5  Yer«  217 ;  Duke  t.  HiPh' 
per,  6  Yer.  280;  Watson  ▼.  Smithy  10  Yer.  476  ;  Lee  v.  Netkerton,  9  Yer.  815 ; 
Blount  Y.  Garen,  3  Hay.  91,  and  note  $ub  Jin, 


Trousdale  and  Nichols  v.  The  Lessbb  of  Campbell  akd 

Phillips. 

[Land  Law.  —  Entries,  —  Belation  of  Grant,  —  Evidence,'] 

Per  Curiam.  The  bill  of  exceptions  states  that  the  defendants, 
in  the  Circuit  Court  of  Wilson  County,  gave  in  evidence  a  grant 
from  the  State  of  North  Carolina,  dated  the  15th  of  September, 
1787,  to  one  of  the  defendants,  and  a  deed  from  him  to  the  other. 
The  grant  of  the  plaintiff  was  dated  the  28th  of  March,  1810,  and 
expressed  on  its  &ce  to  be  founded  on  an  entry  made  the  23d  of 
September,  1785,  on  a  military  warrant.  No.  2,420,  dated  the  30th 
of  September,  1795.     The  plaintiff  offered  a  copy  of  this  entiy  in 
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evidence.  The  defendant  objected,  and  in  support  of  the  objection 
offered  a  certified  copy  of  the  warrant,  of  a  date  subsequent  to  that 
of  the  entry.  The  objection  was  overruled,  and  a  copy  of  the  entry 
read.  The  defendant  then  offered  in  evidence  a  copy  of  the  war- 
rant on  which  the  defendant's  grant  issued,  certified  by  the 
register  of  West  Tennessee,  *  together  with  the  assign*  [1021 
ments  indorsed  thereon.  The  warrant  is  No.  2,420,  for  640 
acres  of  land,  issued  to  the  heirs  of  Donald  Gauler,  and  dated  the 
80th  of  September,  1785.  On  the  back  is  indorsed  an  assignment 
to  Thomas  Butcher  by  John  Gauler,  heir,  dated  the  8d  of  October, 
1785  ;  also  an  assignment  from  Butcher  to  Thomas  Smith,  and  from 
Smith  to  Martin  Armstrong,  the  two  last  without  date.  Also,  he 
offered  to  read  in  evidence  a  copy  of  another  entry  made  on  the 
same  warrant  by  Martin  Armstrong  and  Crutcher,  for  other  lands, 
dated  the  28th  of  February,  1786,  all  which  were  offered  with  in- 
tent to  prove  that  the  plaintiff's  grant  ought  not  to  relate  back  to 
the  date  of  the  entry  produced  by  him,  and  that  the  entry  had  been 
virtually  removed.  The  court  refused  to  receive  the  offered  testi- 
mony. To  this  decision  and  opinion  of  the  court  the  defendant's 
counsel  excepted.  There  was  a  verdict  and  judgment  for  the  plain- 
tiff, which  the  defendant  now  insists  ought  to  be  reversed. 

It  seems  as  if  the  prediction  of  a  late  learned  judge  of  this  court  ^ 
will  ere  long  be  verified,  who  often  told  us,  that,  by  going  back  to 
the  entry,  we  should  become  entangled  in  difficulties  not  easily  to 
be  escaped  from,  upon  principle. 

After  going  back  to  the  entry,  we  are  now  required  to  go  back 
to  the  warrant,  and,  by  comparing  it  with  the  entry,  to  discover 
that  the  latter  was  made  after  the  former ;  and,  indeed,  the  warrant 
shows  it,  for  the  number  of  the  warrant  is  recited  on  the  entry,  and 
the  warrant  it^lf  bears  date  after  the  entry.  Hence  it  follows,  that 
if  the  date  of  the  warrant  be  not  mistaken,  the  entry  was  made  at 
some  time  after  the  30th  of  September,  1785,  though  it  bears  date 
a  few  days  before,  but  at  what  time  after  is  wholly  uncertain. 
And  then  the  title  by  the  grant  commences  from  its  date.  It  may 
be,  however,  that  the  date  of  the  warrant  is  mistaken. 
*  Then,  it  not  being  proved  in  which  the  mistake  was,  it  is  [108] 
still  uncertain  what  is  the  date  of  the  entry,  and  in  such 
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case  the  grant  cannot  relate.  The  date  of  the  warrant  was  not 
deemed  material  by  the  act  of  1784,  ch.  15,  for  by  that  act  the  mil- 
itary entry  book  is  to  state  the  number  of  the  warrant,  bat  not  the 
date.  There  is,  however,  a  date,  and  that  evinces  a  probable  mis- 
take in  the  date  of  the  entry,  exciting  reluctance  to  the  postpone* 
ment  of  a  prior  grant,  by  the  relation  of  a  later  one  to  such  entry. 
In  this  instance,  the  probability  is  that  the  entry  was  after  the  date 
of  the  warrant,  for  the  secretary's  book  would  show  the  true  day ; 
and  if  anterior  to  that  in  the  warrant,  why  not  produce  it  to  sup- 
port the  entry  ?  It  is  not 'as  complete  an  answer  as  could  be  wished, 
to  say  the  court  would  not  receive  it,  and  therefore  it. was  not  pro- 
duced. Now  shall  we  go  back  to  the  warrant  or  not  ?  Or  rather, 
shall  we  restrict  ourselves  to  the  bounds  which  former  decisions  have 
not  transcended?  Former  decisions  have  uniformly  determined 
that  courts  of  law  will  go  no  further  back  in  ejectment.  Should 
we  go  back,  it  would  not  be  for  the  supposed  purpose  of  inquiring 
into  the  consideration,  namely,  whether  the  warrant  accompanied 
the  location  into  the  office  when  the  entry  was  made ;  for  the  sur- 
veyor-general is  bound  to  produce  one  for  every  entry,  in  account- 
ing with  the  government.  But  it  would  be  for  the  purpose  of 
ascertaining  that  the  entry  was  not  dated  when  it  purports  to  have 
been,  and  thus  to  avoid  the  postponement  of  the  first  grant.  No 
doubt  the  warrant  referred  to  accompanied  the  entry.  It  cannot 
be  denied ;  but  the  question  is,  when  did  it  accompany  the  entry  ? 
Most  certainly  not  till  after  the  date  of  the  latter ;  and  then  the 
priority  of  the  entry  to  the  grant  of  the  defendant  is  wholly  con- 
jectural. 

Should  it  appear  upon  a  bill  in  equity  that  the  entry,  which  is 

the  equity  related  to,  did  not  really  exist,  in  other  words^ 
[104]     that  the  entry  was  not  really  made  *  when  it  purports  to 

bear  date,  then  that  equity  would  be  laid  aside,  and  each 
grant  take  effect  from  the  date*  The  bill  would  then  lie,  and  the 
evidence  of  the  warrant  be  there  receivable,  because  the  fact,  though 
material,  could  not  be  inquired  into  here.  It  is  better,  perhaps, 
that  the  controversy  be  left  upon  this  ground,  than  to  innovate  in  a 
case  where  a  new  precedent  would  not  produce  any  great  public 
advantage.  By  doing  so  in  this  instance,  however,  the  reftisal  to 
innovate  will  beget  an  innovation ;  for  the  grantee  on  the  elder 
grant  will  be  forced  into  equity,  to  remove  the  equity  to  which  the 
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latter  grant  relates,  and  thus  to  take  from  the  latter  grant  its  prece* 
dence. 

To  abide  by  precedents  has  been  of  late  often  recommended  to  ns, 
and  we  ought  once  for  all  to  reply,  whenever  we  find  modem  de- 
cisions diverging  from  ancient  principles,  we  shall,  as  the  English 
judges  lately  did,  who  succeeded  one  of  the  greatest  men  that  ever 
lived,  prune  away  the  excrescences  of  exuberant  talents  in  order  to 
return  in  such  instances  to  the  neat  simplicity  of  ancient  times. 

Affirm  the  judgment  of  the  Cireuit  Cowrt. 

See  Clinton  ▼.  M*Clarinj  S  Hay.  288,  and  note  nib  fin,;  King's  Digest,  0466^ 
5952,  7862,  7868,  7878. 


Den,  on  the  Demise  of  Blackmobe's  Heibs,  t;.  Patne. 

[^Constructiim  of  Ftflf.] 

Per  Curiam.  The  lessors  of  the  plaintiff  claimed  an  ejectr 
ment  to  the  lands  in  question,  and  upon  the  trial  there  was  a  bill 
of  exceptions,  which  stated  the  evidence  to  show  that  the  lands  be- 
longed to  Blackmore,  the  devisor,  in  his  lifetime,  and  at  the  time 
of  his  death  he  left  the  lessors  of  the  plaintiff  his  heirs  at 
law.  It  next  stated  *  a  Vrill,  in  which  is  this  devise :  "  I  [106] 
give  and  bequeath  to  Elizabeth  Hudson's  daughter,  Cyn- 
derella,  all  and  every  part  of  my  property y  goods,  chattels,  specie  of 
every  denomination  whatsoever,  except  such  articles  hereinafter 
bequeathed. 

"  I  give  to  William  Blackmore  the  land  lying  above  Bledsoe's  Lick 
road,  up  the  Kentucky  road,  on  Dry  Creek ;  also,  my  still  and  tubes. 

*^  I  give  George  Blackmore  all  my  smith's  tools.  I  give  Andrew 
Davis  my  cross-cut  saw,  and  horse-mill,  and  all  the  implements. 
I  give  Mille  Fray,  100  acres  of  land  on  Stone's  River,  adjoining 
Bryan  Edwards  and  John  Salter.  I  give  Elizabeth  Hudson  50 
acres  of  land  I  bought  of  Jeremiah  Toliver.  Elizabeth  Hudson  is 
to  keep  possession  of  my  house  and  have  subsistence  at  the  discre- 
tion of  the  executors  until  Cynderella  is  married,  or  18  years  old, 
and  at  that  period  the  said  Elizabeth  to  have  one  third  part  of 
what  stock  of  horses,  cattle,  and  sheep  is  then  on  the  plantation, 
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and  two  beds  and  farnitare  ;  and  if  the  said  Cinderella  die  without 
heir,  her  property  returns  to  my  heirs,"  &c.  The  other  parts  of 
the  will  are  immaterial  as  to  this  question. 

The  land  sued  for  is  the  tract  he  lived  on  at  the  time  of  his 
death.  The  heirs  insist  it  is  not  included  in  the  devise  to  Cynder- 
ella.     Cynderella  married  the  defendant,  Payne. 

"  All  my  property^  goods^  chattels,  and  tpecie  tchatioever  *'  would 
by  the  restriction  of  the  latter  word  be  confined  to  personalty,  but 
for  the  words  ^*  except  such  articles  hereinafter  lequeoithed,^^  followed 
by  devises  of  lands  as  well  as  personals  to  several  persons,  which 
explains  these  lands  to  be  part  of  the  excepted  articles,  and  implies 
that  they  would  but  for  this  expression  fall  itfider  the  comprehen- 
sive term,  property.  This  idea  is  again  further  elucidated  by  the 
continuance  in  his  house  of  Elizabeth  Hudson,  till  Cynderella 
should  be  of  the  age  of  18,  or  marry.  After  tJiat  she  is  to 
[106]  *give  up  the  possession  of  the  house,  to  whom  is  not 
said,  but  it  is  plain,  to  Cynderella ;  and  how  is  she  entitled 
to  it,  but  under  the  term  property,  which,  in  the  estimation  of  the 
devisor,  is  included  in  it ;  and  then,  also,  in  the  same  estimation  it 
included  everything,  real  and  personal  not  excepted,  and  the  lands 
in  question  amongst  other  things.  Affirm  the  judgmenU 

See  Wmiams  v.  WUliams,  10  Yer.  20 ;  King's  Digest,  12,191  et  $eq. 


Owens  and  Others  t;.  Rains's  Lessee. 
[Land  Law.  —  Eaecess  in  Grrtmis.'] 

Per  Curiam.  The  lessors  of  the  plaintiff,  on  the  trial  of  this 
ejectment,  produced  a  grant  from  North  Carolina,  dated  May  31st, 
1788,  for  the  lands  in  question,  and  proved  the  defendants  to  have 
been  in  possession  at  the  date  of  the  grant.  The  defendant  pro- 
duced a  grant  from  the  State  of  Tennessee  for  a  part  of  this  tract. 
The  tract  contained  905^  acres,  instead  of  640,  mentioned  in  his 
grant  to  be  conveyed  to  him  by  North  Carolina.  Green,  under  the 
act  of  1806,  ch.  1,  §  20,  notified  principal  surveyor  to  resurvey  it, 
on  the  Sd  of  February,  1807.     On  the  trial,  the  defendant  oflfered 


April  Term,  1818.]  5  HAYWOOD.  697 


Owens  V.  Bains. 


to  prove,  by  parol,  that  to  prevent  the  excess  of   said  land  from 
being  entered  by  anybody  else,  John  Rains,  the  lessee  of  the  plain- 
tiff, agreed  with  William  Rains  in  his.  lifetime  that  the  excess  of 
said  tract  should  be  thrown  off,  and  was  then  thrown  off  at  the 
place  which  was  afterwards  appropriated  by  said  entry  and  grant 
in  the  name  of  Pillow,  for  the  benefit  of  the  said  William  Rains 
in  his  lifetime,  and  that  said  John  Rains  agreed  that  said  entry 
should  be  made  as  above ;   that  is   to  say,   adjoining  the  east 
boundary  of  John  Rains,  and  included  said  defendants'  pos- 
session.    This  evidence  *the  court  rejected.     The  grant     [107] 
produced  by  the  defendants  was  by  the  State  of  Tennessee 
to  Abner  Pillow  for  274  acres,  part  of  said  905^  acres,  dated  26th 
January,  1808,  and  A.  Pillow,  by  deed  of  the  first  of  October, 
1812,  conveyed  to  the  defendants. 

The  Circuit  Court,  in  charging  the  jury,  directed  them  to  find  for 
the  lessor  of  the  plaintiff  if  the  lines  described  in  his  grant  included 
the  land  in  question ;  for  although,  said  the  judge,  the  law  of  1806  is 
a  constitutional  law,  yet,  the  same  being  repealed  before  the  grant 
issued  to  Pillow,  that  the  same  is  void,  and  that  the  defendants  un- 
der said  entry  and  grant  could  acquire  no  title. 

This  court  is  of  opinion  that  the  said  judgment  rendered  by  the 
Circuit  Court  for  the  plaintiff,  should  be  affirmed. 

These  lands  having  been  once  granted  by  the  State  of  North 
Carolina,  cannot  be  taken  away  for  supposed  fraud  founded  upon 
the  excess,  unless,  by  course  of  law,  an  issue  had  been  made  up  and 
left  to  a  jury,  in  which  would  either  be  established  or  rejected  those 
facts  which  were  urged  as  causes  for  invalidating  the  grant ;  and 
unless,  also,  a  competent  judicial  tribunal  had  decided  that  such  facts, 
when  established,  were  sufficient  in  law  to  invalidate  the  said  grant, 
either  in  whole  or  in  part.  ^^  No  freeman  shall  be  disseised  of  his 
freehold  liberties  or  privileges,  or  outlawed  or  exiled,  or  in  any 
manner  destroyed  of  his  life,  liberty,  or  property,  but  by  the  judg- 
ment of  his  peers,  or  tlie  law  of  the  land  ; "  that  is,  in  due  course  of 
law,  and  by  judicial  proceedings  regularly  commenced  and  prose- 
cuted to  judgment.  Moreover,  the  law  of  1806  provided  for  enter- 
ing the  excess,  if  it  exceeded  an  excess  of  one  fourth  ;  but  it  was 
repealed  in  a  few  months  afterwards,  and  before  the  grant  issued  to 
Pillow.  He  had  no  right,  under  the  provisions  of  the  act  of  1806, 
to  obtain  it. 
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Harpeth  at  200  poles.  The  mesne  conveyance  to  Johnston  called 
for  Little  Harpeth  at.  200  poles^  in  the  same  words  the  grant  did, 
and  also  for  320  acres  of  land.  After  calling  for  Little  Harpeth  at 
200  poles,  it  adds^  cornered  on  a  $take  at  213?  poles  ;  thence  north, 
&c.  Johnston's  deed  to  Patton  is  in  the  same  words.  Patton's 
deed  to  Wilson  begins  on  a  red  oak,  in  a  little  branch  near  the 
comer  of  said  Patton's  plantation,  and  on  the  south  boandary  line 
of  said  Crocket's  survey ;  thence  south,  176  poles,  to  a  white  oak, 
near  the  comer  of  James  Watson's  fence,  thence  south  65,  west 
49j  poles,  to  a  hickory  stump  near  the  centre,  between  a  hickory 
and  dogwood,  and  white  walnut  and  red  oak  sapling,  as  pointers  ; 
thence  south,  46  poles,  to  a  small  iron-wood  standing  nearly  in  the 
centre  between  two  saplings,  an  iron  and  dogwood  marked  as  point- 
ers ;  thence  east,  65^  poles,  to  a  stake  nearly  in  the  centre  and 
between  a  cluster  of  lynns,  a  large  elm,  and  some  other  saplings 
marked  as  pointers,  13  J  poles  to  the  east  of  Little  Harpeth  ;  thence 

north,  252  poles,  to  Samuel  Crocket's  south  boundary  line  ; 
[111]     thence  west  to  the  beginning,  *  containing  by  estimation  40 

acres,  32  poles.  After  the  death  of  Patton,  Wilson  de- 
clared in  a  warranty  contained  in  a  deed  for  these  lands  last  men- 
tioned, and  for  breach ;  said  that  Patton  had  no  title,  but  that  one 
Shute  had,  who  has  incumbered  the  land  by  disturbing  him  in  the 
possession  thereof,  and  hitherto  hath  and  still  doth  prevent  said 
Wilson  from  enjoying  and  occupying  the  same,  &c.  The  adminis- 
trator pleaded  covenants  performed.  The  jury  found  for  the  de- 
fendant, and  judgment  was  given  for  him.  The  court  charged  the 
jury,  that  the  land  conveyed  to  Patton  extended  13|  poles  east  of 
Harpeth  River ;  upon  which  a  bill  of  exceptions  was  taken,  and  an 
appeal  in  the  nature  of  a  writ  of  error.  The  distance  from  the  ash, 
the  ^econd  corner  of  the  patent,  along  the  second  line  to  the  river, 
is  213  poles  instead  of  200.  The  question  is,  whether  Patton's 
land  did  extend  13}  poles  east  of  the  river. 

The  intent  was  to  convey  to  Johnston  one  half  the  tract.  820 
acres  are  called  for ;  the  one  half  of  640.  And  a  line  of  213^ 
poles,  being  the  half  of  427  poles,  the  length  of  the  second  line,  as 
called  for  in  the  patent.  The  description  is  in  all  the  mesne  con- 
veyances, down  to  Patton  inclusively.  The  parties  by  these  deeds 
have  agreed  that  the  distance  from  the  ash  to  the  river  is  200 
poles.     And  shall  they  not  be  concluded  by  it?     Whatever  is 
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agreed  by  the  parties  in  pleading  or  conveyances,  cannot  be  con- 
tradicted by  either  of  them.  The  point  of  termination  is  not  at  the 
river,  but  at  the  point  which  is  18^  poles  east  of  the  river. 

Judgment  affirmed. 

See  the  authorities  collected  in  King's  Digest,  1 700  et  seq. 


♦HODGB   V.    M'DONALD.  [112] 

[^Damages  —  Liquidated  and  Unliquidated,^ 

After  the  affirmance  of  this  judgment  by  the  court,  Mr.  Per- 
kins moved  for  12^  per  cent,  under  the  act  of  1809,  ch.  49,  §  27 ; 
and  after  much  argument  at  the  bar,  the  court  took  time  to  con- 
sider, saying  it  was  fit  the  practice  should  be  settled. 

At  an  after  day  in  the  term,  Roane  and  Haywood,  Judges,  said : 
We  have  considered  of  this  application,  and  have  weighed  with  care 
the  words  of  the  act,  which  are,  ^^  And  in  all  cases  bottomed  on  a 
contract,  note,  agreement,  or  liquidated  account,  where  the  judg- 
ment of  the  Circuit  Court  may  be  affirmed,  12^  per  cent,  damages 
shall  be  allowed  to  the  plaintiff,  provided  two  of  said  judges  concur 
in  said  opinion."  The  words  are  large  enough  to  include  aU  cases 
of  contract ;  but  that  is  not  the  meaning  of  the  law,  as  is  demon- 
strated by  the  last  term,  liquidated  account.  Any  other  contract 
equally  uncertain  as  an  unliquidated  account  is,  with  respect  to  the 
quantum,  or  more  so,  ought  no  more  than  this  to  be  entitled  to  the 
12^  per  cent.  A  note  is  for  a  certain  sum  ;  and  that  shows  further 
the  intent  of  the  Legislature ;  for  why  use  a  term  descriptive  of 
certainty,  unless  to  evince  a  restrictive  interpretation,  to  be  placed 
on  these  concomitant  terms  of  more  general  signification,  when 
standing  unconnected  with  the  restrictive  ones?  Contract  and 
ogreeTnent  are  to  be  understood,  then,  of  terms  equally  reducible  to 
certainty  at  notes  and  settled  accounts ;  that  is,  to  sums  certain  to 
be  paid  at  a  future  time,  not  to  sums  to  be  assessed  for  specific  arti- 
cles, resting  at  the  date  of  the  contract  in  uncertainty,  and  wholly 
dependent  for  specification  upon  the  price  of  the  article,  which  may 
happen  to  be  the  current  price  on  the  day  prefixed  for  delivery. 
In  this  very  case  the  counsel  themselves  were  in  doubt  what 
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[113]     should  be  the  quantum  of  damages  until  *  determined  by 
this  court ;  and  even  yet  some  of  them  doubt  of  the  proper 
standard. 

Wherefore  the  court  refuse  to  allow  12^  per  cent,  in  this  cause. 

See  StiU  v.  Boon,  6  Sneed,  880;  Doak  ▼.  RidUy,  2  Yer.  495;  GilheH  ▼. 
Drivery  3  Head,  46S;  Code,  3162,  3165;  King's  Digest,  11,267. 


Johnson  and  Smith  v.  Habris  and  Others. 

[^Limitatton,  —  DisabilUiesJ\ 

Per  Curiam.  If  several  persons  be  heirs,  and  one  of  them  a 
feme  covert  at  the  time  when  the  adverse  possession  commences, 
and  so  continues  until  the  time  of  bringing  the  action  by  the  plain- 
tiff, her  disability  will  not  prevent  the  bar  as  to  the  others  under 
no  disabilities ;  for  each  tenant  in  common  as  heirs,  by  our  act  of 
Assembly,  may  sue  for  his  own  share,  notwithstanding  the  feme 
may  not  be  joined.  He  cannot  therefore  claim  to  be  excused  for 
not  suing,  because  of  any  impossibility  he  was  under  of  suing  in 
time.  Jvdgmevd  aecardingly. 

See  Barrow  v.  Navu^  2  Yer.  227;  Wade  v.  Johnson,  5  Hum.  117 ;  Shute  t. 
Wade,  5  Yer.  1 ;  King's  Digest,  8468-70. 


Thompson  v.  Kbndrick's  Lessee,  and  P.  M'Quart  v.  Ken- 

drick's  Lessee. 

[Removed  of  Cause  info  Federal  Court.  —  Proof  of  Value  of  Land. — Norih 
Carolina  Grant  issued  hy  Tennessee  under  Cession  Act.'^ 

Per  Curiam.     Kendrick  commenced  two  suits  in  ejectment,  in 

the  Circuit  Court  for  Maury  County.    At  the  return  term, 

[114]     the  defendant  in  each  suit  filed  an  affidavit,  stating,  *  that 

he  claimed  the  land  in  dispute  by  virtue  of  a  grant  issued 

by  the  State  of  North  Carolina  to  Richard  Dallum,  dated  the  7th 

of  April,  1790,  and  a  deed  from  Dallum  to  himself;  that  the  title 
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set  up  by  Kendrick  is  by  virtoe  of  a  grant  issued  by  the  State  of 
Tennessee,  and  calls  on  Kendrick  to  declare  whether  such  be  not 
the  fact;  that  the  land  in  dispute  is  worth  more  than  $500,  ex- 
clusive of  costs ;  and  prayed  that  the  cause  be  remoTed  to  the  Cir- 
cuit Court  of  the  United  States  for  the  district  of  West  Tennessee. 
In  each  case  the  defendant  tendered  bond  and  security.  A  con- 
test arising  respecting  the  value  of  the  land  in  dispute,  the  Circuit 
Court  of  Maury  County  examined  several  witnesses,  and  in  the 
suit  against  Thompson  it  appeared  that  the  land  claimed  by  the 
plaintiff  in  his  declaration  was  of  much  greater  value  than  $500, 
but  it  did  not  appear  that  the  part  of  it  claimed  by  the  de- 
fendant was  worth  that  sum,  and  thereupon  refused  to  transfer 
the  cause  to  the  Circuit  Court  of  the  United  States.  To  this 
opinion  the  defendant  excepted.  The  cause  was  finally  de<;ided 
against  the  defendant.  The  only  error  assigned  in  this  court  is, 
the  refuaal  to  transfer  the  cause  to  the  federal  court.  The  Con- 
stitution of  the  United  States  declares  that  the  judicial  power  of 
the  Union  shall  extend  to  cases  **  between  citizens  of  the  same  State, 
claiming  lands  under  grants  from  different  States."  The  manner 
of  carrying  into  effect  thb  provision  of  the  Constitution,  is  pre- 
scribed by  act  of  Congress,  1789,  ch.  20,  §  12.  The  defendant 
below  performed  all  the  requisites  of  that  act,  as  far  as  depended 
on  him.  The  act  says  the  value  must  appear  to  the  satisfaction  of 
the  court ;  there  was  nothing  wrong,  therefore,  in  calling  witnesses 
to  ascertain  the  value.  Whichever  of  the  parties  wishes  to  remove 
the  cause,  must  produce  his  grant.  Here  the  application  was  made 
by  the  defendant.  He  exhibited  his  title.  It  did  not  appear  that 
the  land  claimed  by  him  was  worth  $500.  This,  as 
*  to  him,  was  the  only  matter  in  dispute,  and  it  would  seem  [115] 
more  reasonable  and  agreeable  to  the  words  of  the  law,  to 
let  the  removal  depend  on  the  value  of  the  land  claimed  by  the 
party  praying  the  removal,  than  on  the  title  set  up  by  his  antago- 
nist. It  is  said  that,  in  similar  cases,  the  value  in  the  federal  courts 
has  been  ascertained  by  the  sum  demanded  in  the  declaration.  This, 
in  the  cases  alluded  to,  was  probably  done  for  want  of  any  other 
proper  criterion  to  determine  the  value  in  dispute.  If,  however, 
the  federal  courts  shall  have  decided  contrary  to  this  mode  of 
ascertaining  the  value,  we  should  probably  acquiesce,  and  consider 
them  to  be  the  best  interpreters  of  the  Constitution  and  laws  of  the 
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United  States.  But  it  is  believed  that  the  Circuit  Court  of  Maury 
might  have  given  another  conclusive  reason  for  the  refusal  to  trans- 
fer the  cause.  The  grants  in  this  case  do  not  seem  to  be  within 
the  meaning  and  intention  of  the  framers  of  the  Constitution.  The 
State  of  Tennessee,  in  issuing  grants,  does  not  act  bj  virtue  of 
her  sovereignty  as  a  State.  She  was  an  independent  State  many 
years  before  she  had  a  right  to  issue  grants  for  lands. 

She  acts  only  by  virtue  of  a  power  delegated  by  North  Carolina 
to  perfect  titles,  which  before  the  separation  were  inaccurate  and 
imperfect.  The  session  act  of  1789,  ch.  8,  and  the  compact  ratified 
by  Tennessee,  1804,  ch.  14,  new  modeled  and  restrained  as  to 
bounds  by  act  of  Congress  assenting  to  the  compact,  ratified  1806, 
ch.  10,  will  show  the  correctness  of  these  remarks.  The  grants 
issued  by  this  State,  under  this  authority,  do  not  emanate  by  virtue 
of  the  sovereign  power  of  any  independent  State,  but  by  authority 
of  the  compact  with  North  Carolina,  on  the  terms  on  which  the 
assent  of  Congress  was  obtained  and  the  acceptance  of  the  power 
delegated,  manifested  by  a  ratification  of  those  acts,  and  by  execute 
ing  the  power.  And  therefore  the  grants  now  exhibited  may  be 
considered  as  grants  of  the  same  State,  whenever  the  question  of 

jurisdiction  occurs. 
[116]         *  But  it  is  said  the  Supreme  Court  of  the  United  States 

decided  this  question.  If  so,  as  was  before  said,  they  must 
be  considered  as  the  best  interpreters  of  the  laws  and  Constitution 
of  the  United  States,  and  with  these  decisions  on  this  point  the  court 
is  happy  to  acquiesce.  On  examining  the  case  cited  at  the  bar  (9 
Cranch,  292),  it  is  found  to  differ  very  materially  from  this.  The 
province  of  New  Hampshire  extended  over  that  part  of  Vermont 
where  the  land  in  dispute  in  this  case  was  situated.  New  Hamp- 
shire, in  the  charter  of  the  town  of  Pawlet,  granted  one  share  for 
a  glebe  for  the  Church  of  England,  as  by  law  established.  After 
the  Revolution,  and  when  Vermont  was  admitted  into  the  Union  as 
an  independent  State,  she  considered  that  grant  a  reservation  and 
vested  by  the  Revolution  in  the  State,  and  by  a  legislative  act  vested 
the  same  in  the  town  of  Pawlet  for  the  use  of  schools.  There 
the  State  of  Vermont  acted  in  her  sovereign  capacity,  and  it 
would  have  been  improper  for  the  State  court  to  have  decided  the 
question.  If  anything  further  be  necessary  to  evince  the  propriety 
of  affirming  this  judgment,  it  may  be  found  on  the  record  of  the 
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other  case,  where  M'Quary  was  defendant.  The  cases  were  pre- 
cisely similar,  except  that  it  appeared  to  the  satisfaction  of  the 
Circuit  Court  of  Maury  County,  that  the  value  of  the  land  claimed 
by  him,  M'Quary,  exceeded  J500,  and  the  cause  was  transferred 
to  the  Circuit  Court  of  the  United  States.  That  court  decided 
that  they  had  no  right  under  the  act  of  Congress  to  entertain  juris- 
diction of  the  cause,  and  that  it  ought  not  to  have  been  transferred 
to  them.  They  remanded  it  to  the  State  court,  and  there  it  was 
finally  tried  and  decided.  Why  this  cause  came  here  it  is  difEcult 
to  conjecture.  If  the  defendant  is  dissatisfied  with  the  decision  of 
the  federal  court,  he  ought  to  have  applied  to  that  tribunal  which 
has  power  to  correct  it,  if  wrong,  but  we  have  no  right  to  make  the 
inquiry.  The  plaintiff  below  was  entitled  to  a  trial  some- 
where ;  the  federal  *  court  deny  that  they  have  jurisdiction  ;  [117] 
the  State  courts  must  proceed.  "They  have  done  so,  and 
given  judgment,  and  the  judgments  must  be  affirmed  in  both  cases. 

See  King's  Digest,  4013  ei  $eq. 


De  Graffenried  v.  Kimbro. 
[Land  Law,  —  Entriet,'] 

Per  Curiam.  The  plaintiff  below,  De  Graffenried,  produced  a 
grant  from  the  State  of  Tennessee  to  Thomas  Shute,  dated  the 
24th  of  May,  1814,  also  the  following  entry:  "  Thomas  Shute^ 
assignee  of  James  and  William  Bryan,  heirs  of  John  Herritage, 
in  Davidson  County,  beginning,  &c. ;  No.  of  warrant,  169 ;  No. 
location,  655 ;  No.  acres,  320.  November  the  11th,  1801,  balance 
of  warrant."  This  entry  the  grant  referred  to,  and  was  founded 
upon.  The  evidence  then  proved  the  locality  and  the  possession 
of  the  defendant. 

The  defendant,  Kimbro,  produced  a  grant.  No.  812,  from  the 
State  of  Tennessee  to  himself,  dated  the  29th  of  March,  1808 ; 
also  a  grant  to  him.  No.  178,  dated  August  19th,  1809 ;  also  the 
entry  the  first  grant  was  founded  upon,  dated  the  5th  of  September, 
1807 ;  also  the  entry  the  last  grant  was  founded  upon,  dated  the 
13th   of  August,  1807 ;  also  copies  of  entries   made  by  Thomas 
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Shute,  by  virtue  of  warrant  159,  640,  the  8d  of  September,  1801, 
part  of  which,  403,  had  been  withdrawn  ;  also  500,  August  the  20th, 
1807,  of  which  230i  only  were  surveyed  in  1808 ;  also,  20th  of 
August,  1807,  640,  withdrawn  on  the  31st  of  the  same  month,  and 
the  withdrawal  indorsed  on  the  entry  ;  also  425,  August  the  20th, 

1807 ;  also  35,  20th  August,  1807 ;  all  these  prove  the 
[118]     withdrawal  of  the  *  320,  and  the  vacation  thereof.     This 

evidence  was  objected  to,  but  was  received  by  the  court. 
The  judge  refused  to  charge  that  the  said  entries  were  not  legal 
evidence  to  affect  the  validity  of  the  said  plaintiff's  entry,  and  that 
his  grant  and  entry  were  conclusive  evidence  of  the  title  in  eject- 
ment, against  the  subsequent  entry  and  grant  of  the  defendant. 
He  refused  to  charge  that  the  making  of  an  entry  after  the  said 
entry  of  820  acres,  on  the  same  warrant,  though  for  more  than  the 
warrant,  was  not  evidence  of  the  removal  of  said  entry,  and  that 
any  entry  afterwards  made  above  the  amount  of  said  warrant, 
would  raise  a  better  presumption  of  the  withdrawal  of  an  entry  of 
equal  or  greater  size  than  itself,  than  of  the  record  of  the  said 
entry  of  320  acres.  And  he  refused  to  charge  that  if  the  jury  be- 
lieved the  first  excess  above  the  amount  of  his  warrant  was  in- 
tended as  a  virtual  removal,  not  of  said  320,  but  of  some  other 
entry,  that  said  320  was  not  affected,  and  that  425  on  the  29th  of 
August,  and  460  on  the  20th,  and  35  on  the  Slst,  and  on  the  same 
day  460  withdrawn  was  a  circumstance  to  show  an  intent  to  re- 
move the  640  and  not  the  820.  And  he  chai*ged  that  making  an 
entry  on  No.  159,  to  the  amount  thereof,  after  entries  before 
made,  was  a  virtual  withdrawal  of  his  former  entry.  And  if  he 
intended  the  removal  of  said  320,  that  it  became  thereby  removed, 
although  not  so  expressed  in  the  subsequent  entry,  and  could  not 
be  related  to  by  the  plaintiffs  grant.  He  charged  that  the  jury 
might  believe,  if  they  could,  an  interU  to  withdraw  the  640  then 
lately  made,  and  to  retain  the  320,  which  he  had  left  for  five  years, 
but  that  it  Beevned  very  improbahle.  He  charged  that  an  entry  of 
said  warrant  after  it  was  satisfied  might  evince  an  intent  to  remove 
a  former  entry,  as  well  as  an  entry  equal  to  or  larger  than  the  latter 
entry.     He  charged  that  the  entry  for  500,  though  230J  only  were 

surveyed,  was  to  be  considered  a  part  satisfaction  of  said 
[119]     warrant  for  *  its  full  amount ;  and  that  a  subsequent  entry 

was  no  evidence  of  withdrawing  the  balance  of  said  500, 
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after  deducting  230^.  And  he  refused- to  charge  that  if  the  intent 
was  to  withdraw  the  460  and  not  the  820,  when  he  made  the  425 
that  said  320  was  not  affected ;  for  said  he,  if  the  intent  in  making 
425  was  that  it  should  be  a  part  removal  of  said  460,  it  ought  to 
have  been  so  expressed  in  the  record. 

And  now  the  question  is,  whether  the  subsequent  entries  were  or 
were  not  virtual  removals  of  said  320. 

The  court  will  advise  thereupon  till  the  next  term,  and  will  then 
deliver  their  opinions. 

See  Miller  ▼.  Childress,  2  Ham.  380  ;  King's  Digest,  8006. 


Raosdale  v.  Bufobd,  Assignee. 

[_New   TVtail—  When  Motion  to  be  made.^  Setting  aside  at  Subsequent 

Term.'] 

Per  Curiam.  This  is  an  action  of  debt  by  Buford,  assignee  of 
a  bill  single,  against  Ragsdale,  the  obligor.     He  pleaded  payment. 

At  May  term,  1815,  of  the  Circuit  Court  for  Williamson  County, 
there  was  verdict  for  the  plaintiff  on  the  issue,  and  damages  as- 
sessed for  the  detention  of  the  debt. 

The  cause  was  then  continued  from  term  to  term,  till  May  term, 
1817,  at  which  time  came  the  parties  by  their  attorneys,  &c.,  and 
it  was  considered  by  the  court  that  the  defendant  have  a  new  trial, 
on  payment  of  all  costs  since  the  return  term  ;  that  he  be  permitted 
to  plead  a  set-off,  &c.,  and  that  execution  issue  against  him  for  the 
costs.  At  the  next  term,  November,  1817,  on  motion  of  the  plain- 
tiff's counsel,  the  order  granting  a  new  trial  was  set  aside,  and 
judgment  rendered  that  the  plaintiff  recover  his  debt  and  the  dam- 
ages assessed  by  the  jury. 

*  The  defendant  prayed  a  writ  of  error.  The  general  [120] 
rule  is,  that  a  motion  must  be  made  for  a  new  trial  at  the 
same  term,  in  which  the  trial  is  had.  If  judgment  be  entered  at  the 
same  term,  he  can  never  do  it  afterwards  at  another  term.  But  if 
there  be  no  judgment  on  the  verdict,  he  may  at  any  time  sue  for  a 
new  trial  on  sufficient  cause,  unless,  from  length  of  time,  an  agree- 
ment to  acquiesce  in  it  can  be  presumed.     The  causes  for  granting 
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a  new  trial,  after  the  lapse  of  a  term  or  two,  ought  to  be  very  strong 
to  entitle  the  party  to  success  on  such  a  motion.  They  are  not  set 
out  in  this  record.  We  must  presume  that  they  were  sufficient. 
2  Strange,  996. 

In  this  case  the  new  trial  having  been  granted,  if  it  was  even 
erroneous  to  do  so,  the  court  at  a  subsequent  term  had  no  right  to 
set  it  aside  and  give  judgment  on  the  verdict. 

The  latter  judgment  of  the  Circuit  Court  must  be  reversed,  and 
the  cause  removed  for  a  new  trial  on  the  former  order. 

See  BartUtt  y.  WUkenon^  MSS.,  Brownsville,  1869  ;  Andrews  v.  State,  2  Sneed, 
550  ;  Mdbry  v.  State,  9  Yer.  207;  Staggs  v.  State,  S  Hum.  372  ;  Davis  ▼.  Janes, 
S  Head,  603  ;  Clark  v.  Larry,  3  Soeed,  77 ;  Ferrell  t.  Alder,  2  Swan,  77 ;  King's 
Digest,  7588,  9336,  9840,  11,313. 


SeARCEY    V.  WHITESinES. 
[^Prosecution  Bonds,  —  Record,  —  Oyer.] 

Per  Curiam.  Whitesides  was  defendant  to  an  action  com- 
menced against  him  by  James  Tabb,  and  after  his  death  continued 
by  his  administrator.  Searcey  was  surety  for  prosecution  of  the 
suit.  The  cause  was  determined  in  favor  of  Whitesides ;  and  the 
%cirefacia9  was  against  him  as  surety.  In  which  it  is  stated  that  he, 
Searcey,  become  surety  for  the  prosecution  of  the  action.  Searcey 
demurred. 

The  bond  for  prosecution  is  so  far  a  record  that  a  seu 
[121]    fa.  may  be  founded  upon  it ;  but  it  does  not  in  *  all  respects 
partake  of  the  qualities  of  a  record.     For  to  it  the  defend- 
ant may  plead  non  est  factum^  and  therefore  it  ought  to  be  described 
with  particularity  in  the  sci,  fa,^  and  should  be  produced,  if  required. 

There  cannot  in  general  be  oyer  of  a  record,  for  by  reference 
the  defendant  may  search  for  and  find  it.  Nul  iid  record  pleaded 
in  this  case  would  not  put  in  issue  the  execution  of  the  bond. 

Here  the  judgment  on  the  %ci.  fa.  is  for  nearly  $200,  and  it  is 
stated  that  the  suretyship  was  for  $100  only ;  for  this  reason  also 
the  judgment  is  erroneous.  Judgment  reversed. 

See  Maxtodl  ▼.  Salts,  4  Cold.  233  ;  King's  Digest,  1669-71. 
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Dbk,  on  the  Demise  of  Haggard,  v.  Mayfibld. 

^^Administration.  —  Perfecting  Titles. — Equitable  Conversion.  —  Evidence 

of  Handiffriting.  —  Limitation  as  to  ThistsJ] 

Per  Curiam.  On  the  14th  of  Pebrnary,  1786,  Southerland 
Mayfield,  the  ancestor  of  John,  the  defendant,  made  a  bond  with  con- 
dition to  Haggard  for  200  acres  of  land  on  Indian  Camp  Creek,  be- 
ginning at  a  big  sycamore^  and  coming  doum  the  creek.  He  had  a 
grant  beginning  at  the  sycamore,  dated  April  14th,  1785.  He  died 
1789 ;  and  Gibson,  after  marrying  his  widow,  died  in  1792.  In  April, 
1785,  letters  of  administration  were  granted  to  the  widow ;  and  on 
the  14th  of  April,  1795,  she  conveyed  200  acres  on  the  waters  of 
liill  Creek  .(formerly  called  Indian  Camp  Creek),  part  of  the  land 
granted  to  Southerland  Mayfield  on  the  7th  of  March,  1786, 
beginning  at  a  sycamore,  then  *  west,  280 ;  then  north,  [122] 
114 ;  thence  east,  200 ;  thence  south,  to  the  beginning. 
This  land  was  never  registered.  It  was  proved  thus,  by  one  witness, 
that  the  body  and  signature  was  in  the  handwriting  of  S.  Mayfield  ; 
that  Nolen,  one  of  the  three  subscribing  witnesses,  is  dead,  and  that 
his  name  subscribed  to  the  bond  is  in  his  handwriting;  that  the 
name  John  M^Gee,  he  believes  to  be  in  the  handwriting  of  May- 
field  ;  that  M^Gee  lived  in  the  station  with  Mayfield ;  at  the  date 
of  the  bond  had  left  the  country,  and  had  not  been  heard  of  for  10 
years,  and  was  reported  to  be  dead.  He  said  ftirther,  that  a  person 
of  the  name  of  Gibson  lived  in  the  station  at  the  same  time,  and 
married  the  widow  of  S.  Mayfield,  and  is  dead,  but  believes  he  could 
not  write  ;  he  was  the  third  subscribing  witness. 

The  questions  are  :  Is  this  bond  well  proved  ?  Could  the  admin- 
istratrix convey  without  registration  of  the  bond  under  the  act  of 
1794,  ch.  5  ?  Could  she  convey  unless  the  land  were  laid  off  as 
directed  by  §  4  ?  Were  the  heirs  of  Haggard  barred,  as  against  the 
administratrix  or  heirs  of  S.  Mayfield  ? 

First,  that  the  proof  of  the  bond  was  sufficient,  we  refer  to  a  de- 
cision at  this  term,  and  to  the  cases  cited  Peake's  Evidence,  105. 
The  handwriting  of  M*Gee  and  Gibson  never  can  be  proved,  as 
they  could  not  write  at  all. 

Secondly,  the  next  question  is  decided  in  Tenn.  Reports,  237 ; 
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that  the  executor  or  administrator  may  conVej  though  the  bond  be 
not  registered. 

Thirdly,  the  fourth  section  of  1794,  eh.  6,  §  4,  relates  to  part  of 
a  tract  to  be  conveyed,  the  position  whereof  is  not  ascertained  in  the 
bond.  Here  it  is  stated  in  the  bond  to  be  200  acre*  on  Indian 
Camp  Creek^  heginning  at  a  big  sycamore  and  coming  down  the  creek 
for  complement^  including  a  npring  on  the  east  side  of  the  creek*  This 
will  admit  of  placing  the  200  acres  on  the  south  boundary 
[123]  or  on  the  east  boundary,  *  and  in  either  case  would  be 
down  the  creek  from  the  sycamore.  But  as  the  placing  it 
one  way  might  be  more  to  the  disadvantage  of  the  heirs  than 
placing  it  on  the  other,  and  as  the  law  did  not  mean  to  vest  any  dis- 
cretion in  the  executor,  as  to  which  of  several  places  the  land  should 
lie  at,  therefore  this  case  is  within  the  fourth  clause.  This  is  a 
power  which  the  executor  ought  not  to  have ;  for,  in  case  of  the 
personal  estate,  he  might  be  tempted  to  give  an  option  to  the  obligee, 
such  as  he  might  very  unreasonably  require,  rather  than  pay  the 
value  of  the  bond  out  of  the  personalty. 

As  to  the  act  of  limitations  of  1715,  ch.  41,  §  9,  and  of  1789, 
where  is  the  obligee  in  such  a  case  as  the  present  barred  as  against 
the  heir  ?  He  has  no  demand  against  the  executor  when  he  elects 
the  land,  and  cannot  therefore  be  barred  as  to  him.  His  demand 
is  only  against  the  heir,  and  that,  too,  in  equity,  upon  a  trust  to  be 
performed  by  the  heir,  who,  until  performance,  holds  the  land  for 
the  obligee.  And  he  is  only  barrable  as  in  the  case  of  equities,  by 
the  lapse  of  20  years  unaccounted  for. 

Upon  this  view  of  the  cause,  though  the  evidence  was  improperly 
rejected,  yet  for  want  of  the  division  directed  in  1794,  ch.  5,  §  4, 
the  power  given  by  the  act  to  the  administratrix  hath  not  been  pur- 
sued ;  therefore  the  deed  made  by  her  is  void,  and  the  plaintiff's 
remedy  is  in  equity  for  a  specific  performance. 

The  judgment  of  the  Circuit  Court  ought  not  to  be  reversed,  but 
affirmed.  Affirm  the  jvdgmenU 

See,  as  Ui  perfecting  imperfect  tideit,  Carter  ▼.  Parrot,  1  Tenn.  237;  BarileU  ▼. 
Watsoriy  8  Sneed,  287.  Ab  to  equitable  conversion,  Stephenson  y.  Yandle,  3  Hay. 
109,  and  note  svh  Jin.  As  to  evidence  of  handwriting^  Stump  t.  Hughes,  5  Hay. 
93,  and  note  sub.  fin.  As  to  limitation,  Coleson  v.  Blanton,  8  Hay.  158,  and  note 
sub  fin,     See  King's  Digest,  467,  469,  602,  5970,  8484. 
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*  Brown  and  Othbrs  v.  M'Oan  and  Others.       [124] 

[^Land  Law.  —  CanJUct  of  Entries,'] 

Per  Curiam.    The  bill  states,  that  John  Brown,  on  the  29th  day 
of  October,  in  the  year  of  our  Lord  1783,  made  an  entry  for  2,000 
acres  of  land,  lying  on  Knob  Creek,  waters  of  Duck  River,  Maury 
Connty  ;  and  that  in  pursuance  thereof  a  grant  issued  to  him,  the 
said  John  Brown,  in  the  year  1808,  covering  the  land  so  entered. 
The  bill  further  states,  that  the  defendants,  or  those  under  whom 
they  claim,  entered  the  same  land  that  was  covered  by  said  Brown's 
entry,  but  by  entry  subsequent  to  Brown's  entry,  and  of  a  younger 
date ;  that  the  defendants  have  gotten  grants  upon  their  entries, 
which  are  older  than  the  grant  to  Brown.     The  bill  states  a  regu- 
lar title  from  Brown,  the  grantee,  to  the  complainants,  which  is  not 
controverted  by  the  answer.     The  defendants  are  in  possession, 
having  regular  titles  from  their  patentees,  which  also  is  not  contro- 
verted.    The  plaintiff's  equity  is  that  he  has  the  older  entry  ;  that 
it  is  special,  designating  the  particular  spot  so  entered ;  that  all  subse- 
quent enterers,  by  reasonable  examination,  might  have  known  that 
the  same  was  appropriated ;  that  the  defendants,  having  this  knowl- 
edge, ought  not  to  have  proceeded  to  acquire  a  legal  title  thereto  ; 
that  their  having  done  so,  under  these  circumstances,  entitles  them  » 
to  the  equity  of  having  the  legal  estate  to  the  land  declared  in 
them  by  decree  of  this  court,  and  possession  to  be  delivered  up, 
&c.     The  equity  in  this  case  depends  upon  the  following  entries : 
"  John  Brown^  on  the  29?A  of  October^  1783,  enters  2,000  acres  on  the 
waters  of  Ihick  River ^  adjoining  the  entry  made  hy  Charles  Dixon^ 
for  the  legatees  of  Henry  Dixon^  deceased^  up  the  creek  above 
said  entry^     Dixon's  entry  referred  to  *  is  in  the  following     [125] 
words  :  "  Charles  Dixon,  for  the  legatees  of  Henry  Dixon, 
deceased,  28th  October,  1783,  enters  1,500  acres,  lying  on   the 
north  side  of  Duck  River,  on  a  large  creek  running  into  the  same, 
a  small  distance  from  Oeneral  Green's  northeast  comer ;  beginning 
on  the  creek  joining  C.  Porter,  and  running  with  his  line  and  up 
the  creek  on  both  sides  for  quantity."     Porter's  entry  above  referred 
to  is  as  follows :  "  Charles  Porter,  25th  October,  1783,  enters  5,000 
acres,  lying  on  the  north  side  of  Duck  River,  beginning  at  the  mouth 
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of  the  first  creek  running  in  on  the  north  side  above  the  mouth  of 
Green's  Lick  Creek,  and  running  up  the  river  for  quantity."  Brown's 
entry  refers  to  Dixon's,  and  Dixon's  to  Porter's,  The  first  ques- 
tion then  is,  whether  Porter's  entry  is  special,  and  the  survey  cor- 
respondent therewith  and  legal.  It  was  proved  that  the  month  of 
Green's  Lick  Creek  was  about  one  mile  below  the  mouth  of  Knob 
Creek,  on  Duck  River  ;  that  Knob  Creek  was  the  first  creek  run- 
ning into  Duck  River,  on  the  north  side,  above  the  mouth  of  Green 
Lick  Creek,  and  that  the  general  reversed  course  of  Knob  Creek, 
from  its  mouth  upwards,  was  considerably  to  the  east  of  north. 
Porter's  survey  began  at  the  mouth  of  Knob  Creek,  and  ran  north, 
then  east,  then  south  to  Duck  River,  and  with  the  river  to  the 
beginning,  making  a  square  as  nearly  as  could  be  effected,  consider- 
ing the  ground,  the  meanders  of  Duck  River  forming  the  fourth  or 
closing  boundary  of  the  figure.  Upon  this  case  it  is  believed  that 
Porter's  survey  is  a  large  one,  correctly  executed,  and  supported  by 
his  entry.  It  is  not  considered  that  this  entry  gives  any  indication 
to  the  surveyor,  whether  the  form  to  be  pursued  by  him  should  be 
that  of  a  square,  or  an  oblong ;  the  choice,  therefore,  having  de- 
volved upon  the  surveyor,  on  his  election  of  a  square,  is  a  good 
execution.     He  begins  at  the  point  called  for  by  the  entry,  and 

runs  up  the  river,  which  satisfies  the  location.     No  ques- 
[126]     tion  can  arise  but  *  what  Porter's  entry  is  special  on  the 

face  ;  indeed  none  has  been  made  by  the  argument. 
'  The  next  question  is,  whether  Dixon's  entry  is  special ;  and  has 
it  been  surveyed  according  the  entry  ?  The  proof  on  this  part  of 
the  case  shows  that  a  large  creek,  now  called  Rutherford's  Creek, 
but  in  the  year  1788,  about  the  time  of  Dixon's  entry  and  some 
time  afterwards,  was  called  Caney  Pork  of  Duck  River,  and  runs 
into  Duck  River,  on  the  north  side,  about  180  poles  east  of  Porter's 
east  boundary,  distant  from  General  Green's  northeast  comer,  in  a 
straight  line,  428  poles.  It  was  further  proved  that  General  Green's 
northeast  corner  was  distant  from  the  mouth  of  Knob  Creek,  805 
poles  ;  that  Knob  Creek  at  its  mouth  was  about  25  feet  wide,  and 
Rutherford's  Creek  75  feet  at  its  mouth.  Some  testimony  was 
given  to  show  that  Knob  Creek  in  early  times,  when  this  entry  was 
made,  was  called  a  large  creek ;  and  one  entry  was  produced,  call- 
ing it  Big  Creek.  At  present,  however,  it  appears  to  be  of  size  far 
inferior  to  the  greater  number  of  creeks  on  Duck  River,  within 
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man  J  miles  of  it,  equal  to  one  or  two  and  superior  to  the  like  num- 
ber. Dixon  surveyed  his  entry  on  Knob  Creek  iu  a  square  adjoin- 
ing Porter's  on  the  north,  Porter's  north  boundary  forming  his  south 
boundary,  and  having  the  creek  running  nearly  through  the  centre 
of  his  survey.  On  this  part  of  the  case  it  was  contended  by  the 
defendant's  counsel  that  Dixon  hath  not  surveyed  pursuant  to  his 
entry;  that  the  entry  intended  Rutherford's  Creek,  and  that 
this  intention  is  well  supported  by  the  description  proved;  Ruther- 
ford's Creek  being  a  large  creek,  and  a  small  distance  from  General 
Green's  northeast  comer.  Besides,  it  was  argued  that  Knob  Creek 
could  not  be  the  creek  intended  by  Dixon,  else  why,  having  Por- 
ter's entry  before  him,  and  calling  for  it,  he  did  not  describe  Knob 
Creek  as  that  entry  did  ?  And  not  having  done  so,  he  must 
have  intended  another  creek.  The  court  feels  tlie  *  weight  [127] 
of  this  argument  and  acknowledges  the  strength  in  which 
it  was  presented  by  the  defendant's  counsel ;  but  they  must  remem- 
ber this,  they  are  not  travelling  on  untrodden  ground,  the  road  is 
well  marked,  and  they  have  to  follow.  Almost  every  question  that 
can  arise  upon  an  entry  is  well  settled  by  the  previous  decisions  of 
the  different  tribunals  in  this  State.  And  a  legal  intention  is  ascer- 
tained by  the  rules  of  law,  so  that  the  consideration  of  an  entry  is 
no  longer  afloat  in  this  particular.  The  locative  call  is  to  prevail 
over  the  more  general  or  directory.  Applying  this  rule  to  the 
present  case,  begirming  on  the  creeh^  joining  Charles  Porter's,  i&c., 
is  the  locative  call.  This  fixes  Dixon's  entry  on  Knob  Creek,  as  he 
has  surveyed  it.  No  question  is  made  on  Brown's  entry,  when 
Dixon's  is  thus  fixed :  his  to  adjoin  Dixon's,  and  up  the  creek 
above  for  quantity,  and  so  it  has  been  surveyed. 

Decree  for  the  complainants. 

After  the  decree  was  settled  and  entered,  the  counsel  for  the  de- 
fendants presented  a  petition  for  a  rehearing,  which  is  depending 
nndetermined. 

Bee  Winchester  v.  Oleaves,  8  Hay.  212,  and  note  stibji'* 
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Hamilton  v.  Thomas  and  Jane  Bradley. 
[^Advancements. —  IVusts.  —  Voluntary  Conveyances.^ 

Per  Curiam.  The  case  stated  in  the  bill  is  different  from  that 
made  out  by  the  proof.  In  the  bill  it  is  charged  that  Samuel  Bar- 
ton made  an  entry,  14th  December,  1795,  for  640  acres  of  land  on 
Sugg's  Creek,  by  virtue  of  a  warrant.  No.  8,664 ;  that  John  Boyd 
recovered  judgment  against  him  in  May,  1799,  and  procured  the 
execution  to  be  levied  on  the  land  included  in  the  entry ; 
[128]  and  at  the  sale  by  the  sheriff^  the  complainant  became  *  the 
purchaser  on  the  12th  of  May,  1800 ;  that  previous  to 
the  judgment  and  sale.  Barton,  being  in  declining  drcnmstaBcea, 
and  with  a  view  of  defrauding  his  creditors,  made  another  entry, 
15th  March,  1797,  for  the  same  land,  in  the  name  of  his  infant 
daughter,  Margaret,  by  virtue  of  warrant  No.  8,950,  and  applied 
warrant  No.  8,654  to  other  entries ;  and  after  the  sale  of  the 
land,  procured  a  grant  in  January,  1811,  in  the  name  of  his  daugh- 
ter, Margaret,  on  the  second  entry  made  in  her  name,  and  prays  a 
decree  for  the  land. 

From  the  documents  produced  in  the  court,  it  appears  that  the 
entry  in  December,  1795,  was  founded  on  a  warrant  which  had 
been  ripened  into  a  grant  several  years  before,  and  consequently 
was  not  a  good  entry,  nor  could  the  purchaser  at  a  sheriff's  sale 
acquire  any  right  to  the  land  by  virtue  of  that  entry.  He  cannot, 
on  that  ground,  claim  the  interposition  of  this  court. 

The  warrant  on  which  the  entry  in  the  name  of  Margaret  Bar- 
ton was  made,  was  assigned  to  Samuel  Barton  in  1796,  and  by  him 
to  his  daughter,  on  the  19th  of  March,  1797.  Margaret  was  then 
about  14  years  of  age  ;  she  married  shortly  after,  and  died  during 
coverture,  leaving  the  defendant,  Jane,  her  only  daughter  and  heir. 
Barton  became  indebted  to  Boyd  on  the  1st  of  May,  1797.  The 
judgment  was  in  May,  1799.  All  Samuel  Barton's  right  to  the 
land  was  sold  in  May,  1800.  The  bill  claims  a  right  to  have  the 
land  by  virtue  of  the  entry  of  1795.  That  entry  could  not  hold 
the  land,  being  made  on  a  warrant  previously  satisfied.  What  was 
done  with  the  entry  does  not  appear.  Samuel  Barton  had  not  any 
right  to  the  land,  and  could  not  make  a  fraudulent  conveyance  of 
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it  The  purchaser,  therefore,  on  the  execution  sale,  has  acquired  no 
right  by  virtue  of  that  entry.  If  he  be  entitled  to  any  relief,  it 
must  be  in  a  state  of  things  different  from  that  in  the  bill. 
In  March,  1797,  Samuel  *  Barton  transferred  a  warrant  to  [129] 
his  daughter,  an  entry  was  made  in  her  name  for  the  land 
in  dispute.  Can  this  be  seized  and  sold  to  satisfy  the  debt  of  Sam- 
uel Barton  ?  It  is  alleged  that  it  may ;  that  the  transfer  of  the 
warrant  was  made,  and  the  entry  also  in  her  name,  with  intent  to 
defraud  creditors ;  and  that,  as  &r  as  creditors  are  concerned,  she 
shall  be  deemed  as  a  bare  trustee  for  her  father,  and  the  land  be 
sold  for  the  satisfaction  of  his  debts.  Whatever  may  be  the  fact 
as  to  Samuel  Barton's  intention,  the  court  would  be  scarcely  war^ 
ranted  in  saying  it  was  proved  on  this  occasion.  It  is  true  that 
some  executions  have  been  issued  against  him  since  that  time,  and 
were  never  fully  satisfied.  The  general  impression  made  by  the 
testimony  is,  that  Samuel  Barton  possessed  property  at  that  time 
of  greater  value  than  would  have  discharged  all  his  debts ;  but 
the  very  trifling  sums  for  which  that  property  was  afterwards  sold 
to  satisfy  executions,  it  turned  out  to  be  deficient.  The  debt  for 
which  this  land  in  dispute  was  sold,  originated  after  the  time  of 
the  entry  made  on  the  warrant  transferred  to  his  daughter.  Boyd, 
the  creditor,  had  no  doubt  of  his  solvency  at  that  time.  The  judg'^ 
ment  afterwards  was  only  for  $640 ;  and  by  recurrence  to  the  rec- 
ords, it  appears,  exclusive  of  the  land  now  in  dispute,  three  other 
tracts  of  640  acres  each,  and  three  lots  in  Nashville,  were  sold  by 
execution  to  satisfy  the  judgment,  and  still  it  is  not  completely  sat- 
isfied. On  an  execution  obtained  by  Buchanan  (if  parol  testimony 
is  to  be  received  on  the  subject)  still  greater  sacrifices  were  made 
of  the  property.  The  judgments  were  all  subsequent  to  the  entry 
for  the  land  in  1797.  Possessed  of  this  property,  we  cannot  pre* 
sume  (no  direct  testimony  of  intention  being  offered)  that  the 
purchase  of  land  made  in  the  name  of  a  daughter,  and  for  her  ad- 
vancement, she  being  then  14  years  of  age,  and  married  shortly 
after,  was  made  with  a  view  to  defraud  creditors.  If  this 
*  be  the  case  from  the  proof  made,  the  complainant  cannot  [180] 
be  relieved.  But  even  if  it  were  otherwise,  I  much  doubt 
whether  the  creditor  had  any  lien  on  this  land  to  authorize  him  to 
sell  it  hy  fi,  fa.  for  S.  Barton's  debt.  On  this  point,  however,  I  am 
not  so  well  satisfied  as  to  give  a  decisive  opinion ;  innocent  pur- 


616  6  HAYWOOD.  [Nashville, 

Hamilton  v.  Bradley. 

chasers  are  favored  in  equity,  and  ought  to  be  protected,  where  it 
can  be  done  consistently  with  the  rules  of  law.  But  when  a  ven- 
dee at  sheriff's  sale  prays  the  aid  of  this  court  to  perfect  the  title, 
the  proof  on  his  part  ought  to  be  clear  and  satisfactory. 

Dismiss  the  bill. 

Whyte,  Judge.  The  bill  states  that  on  the  14th  December, 
1795,  an  entry  was  made  in  the  name  of  Samuel  Barton  for  640 
acres  on  Sugg's  Creek,  as  per  exhibit  A.  Afterwards  a  judgment 
was  recovered  against  Barton  in  the  name  of  John  Boyd,  and  exe- 
cution thereon  was  levied  on  the  land  covered  by  said  entry,  and 
on  the  12th  of  May,  1800,  was  sold  to  the  plaintiff,  as  appears  by 
record.  In  the  mean  time,  to  wit,  on  the  15th  of  March,  1797, 
the  said  Barton,  who  was  in  declining  circumstances,  with  a  view  of 
cheating  and  defrauding  his  creditors,  made  another  entry  on  the 
same  land,  in  the  name  of  his  infant  daughter,  Margaret  Barton 
(exhibit  C).  That  after  the  entry  in  the  name  of  Margaret  Barton, 
on  warrant  8,654,  he  appropriated  the  same  to  other  entries ;  and 
shortly  after  purchased  warrant  8,952,  with  a  view  of  applying  the 
same  to  the  first  entry  made  as  aforesaid ;  but  finding  said  entry 
sold  as  before  set  forth,  he  caused  a  survey  to  be  made  in  the  name 
of  Margaret  Barton  for  the  same  land  included  in  the  first  entry, 
and  applied  warrant  No.  8,952  thereto ;  that  Margaret  Barton 
never  paid  any  consideration  for  it,  but  the  above  transfer,  which 
was  not  till  the  9th  of  August,  1808,  took  place  on  the  part 
[181]  of  said  Barton  *  to  defraud  the  plaintiff,  and  to  defeat  his 
purchase ;  that  he  is  the  equitable  owner,  and  Mai^aret,  in 
the  most  fitvorable  light,  a  volunteer.  She  was  an  infimt  at  the 
time  of  the  entry,  afterwards  married  Thomas  Bradley,  and  died 
in  1801,  leaving  one  child  named  Jane  Bradley.  That  the  grant 
not  did  issue  till  1811,  and  then  in  the  name  of  Margaret  Barton  ; 
that  Thomas  and  Jane  brought  ejectment  to  recover  possession, 
which  is  depending.  Possession  has  been  held  by  the  complainant 
under  the  sheriff's  sale  for  the  last  12  years.  That  the  grant  to 
Margaret  passed  no  estate,  but  if  it  did,  prays  the  title  may  be 
decreed  to  the  complainant  and  a  perpetual  injunction. 

The  answer  admits  a  grant  issued  to  Margaret  Barton,  at  the 
time  stated  in  the  bill ;  that  said  Margaret  died,  and  a  recovery  has 
been  effected  in  the  name  of  the  respondent  and  of  his  infant 
daughter,  Jane  Bradley,  as  the  legal  representatives  of  Margaret ; 
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that  exhibit  C  is  a  true  copy  of  the  entry  on  which  a  grant 
issued  to  Margaret ;  said  entry  was  made  in  her  name,  and  for  her 
nse  and  benefit,  and  withoat  any  right  or  title,  as  he  believes,  ever 
being  in  Samuel  Barton  to  the  entry  or  warrant ;  denies  the  entry 
was  made  to  defeat  the  claim  of  the  plaintiff  under  his  purchase 
aforesaid ;  any  claim  of  the  plaintiff  was  long  subsequent  to  said 
entry ;  and  denies  said  warrant  was  assigned  to  Margaret,  and  said 
entry  made  to  defraud  the  creditors  of  Samuel  Barton,  as,  at  the 
date  of  said  entry,  Samuel  Barton  was  possessed  of  much  property, 
and  fully  able  to  pay  his  debts,  as  he  believes.  The  respondent 
says  that  the  entry  in  the  name  of  Samuel  Barton,  exhibit  A, 
founded  on  warrant  8,654,  was  absolutely  void  at  the  time  the  same 
was  made,  and  vested  no  right  in  said  enterer ;  the  said  warrant, 
by  virtue  of  which  the  said  entry  purports  to  be  made,  had  been 
granted  before  at  another  place,  for  other  land  ;  the  said  entry  did 
not  authorize  any  survey  or  grant  to  said  Samuel  Barton, 
*and  the  complainant  could  acquire  no  interest  therein  [132] 
under  said  sale ;  when  the  entry  was  made  under  which 
the  defendant  claims,  it  was  such  an  entry  as  vested  a  title  in  Mar- 
garet Barton,  and  was  not  subject  to  the  legal  or  equitable  title  of 
Samuel  Barton,  and  the  entry  of  said  Samuel  Barton  was  made 
without  any  intention  of  holding  the  said  land  by  virtue  of  the 
claim,  but  only  to  prevent  some  other  person  from  entering  the 
same  land  until  Margaret  Barton  should  procure  a  warrant  to  make 
the  said  entry.  He  does  not  know  whether  Samuel  Barton  paid 
for  warrant  8,952,  or  who  paid  for  the  same ;  that  said  warrant, 
when  said  entry  was  made,  legally  and  equitably  belonged  to  her 
and  is  vested  in  her  representatives,  and  is  not  subject  to  be  sold  for 
the  debts  of  Samuel  Barton.  He  also  pleads  the  act  of  three  years, 
and  1715,  ch.  48,  §  9 :  exhibit  A,  Samuel  Barton,  assignee  of 
Stephen  Jones,  &c.,  beginning  at  Ozwell  Townsend's  preemption, 
warrant  3,654,  December  the  14th,  1795:  exhibit  C,  Margaret 
Barton,  of  Arthur  M^Rory,  640,  15th  of  March,  1797,  adjoining 
Ozwell  Townsend's  line  surveyed  by  William  Nash ;  and  further  it 
is  written,  survey  returned  by  John  Duke,  D.  S. ;  1st  May,  1810. 
Samuel  Barton  for  Margaret  Barton :  copy  of  a  grant  to  S.  Bar- 
ton, assignee  of  Stephen  Jones,  640  acres,  in  Sumner  County,  on 
the  east  side  of  Cedar  Creek,  to  S.  Barton,  20th  of  December, 
1791,  warrant  8,694  ;  record  of  the  suit  Boyd  v.  Bartanf  the  sec- 
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ond  Monday  of  May,  1799  ;  in  court,  judgment  acknowledged  for 
(640 ;  execution  the  first  Monday  of  May,  1799 ;  issued  13th  of 
June,  1799 ;  February  the  1st,  1806,  levied  on  all  ths  rights  tiUe^ 
and  interest  that  Samuel  Barton  has  to  640,  adjoining  of  Ozwell 
Townsend's  preemption,  and  sold  to  Joseph  Hamilton  for  $37,  the 
12th  of  May,  1800  :  an  assignment  of  M'Rory's  warrant.  No. 
8,952,  to  Samuel  Barton,  December  13th,  1796,  by  Samuel  Barton 

to  Margaret  Barton,  19th  March,  1797, 
[188]         *  Sugden,  428.     A  trustee  considered  himself  entitled  to 

the  trust  money.  No  presumption  can  be  received  in  oppo- 
sition to  the  fact  that  he  intended  the  lands  bought  to  be  subject  to 
the  trust.  A  purchase  in  the  name  of  a  child,  either  solely  or  jointly 
in  the  name  of  a  parent,  is  not  within  the  27th  of  Elizabeth  ;  there- 
fore, a  sub-purchaser  bond  fide  not  relieved.  Sugden,  424,  425. 
But  a  purchase  in  the  name  of  a  child  may  be  fraudulent  against 
creditors,  if,  at  the  time,  the  parent  was  indebted  to  the  extent  of 
insolvency.  Sugden,  426.  See  6  Ves.  junior,  384 ;  2  Vernon, 
683.  It  seems  the  better  opinion,  that  a  purchase  is  not  within  the 
operation  of  13th  of  Elizabeth,  when  the  same  is  clear  of  actual 
fraud.     Sugden,  426  ;  2  Vernon,  490  ;  8  Ves.  junior,  199. 

From  the  testimony  of  John  Buchanan,  it  appeared  that  Samuel 
Barton  had  been  a  long  time  ago  insolvent,  but  cannot  say  when  he 
became  so ;  that  Barton  contracted  the  debt  he  owed  to  him  in 
1794  or  1795 ;  that  when  he  sued  Barton,  the  latter  was  able  to 
pay,  but  refused,  alleging  that  Shaw,  the  other  obligor,  ought  to  pay 
it,  for  he  had  received  the  consideration  ;  does  not  recollect  when 
this  suit  was  instituted,  but  believes  his  judgment  was  in  1799  ;  the 
record  is  burned ;  that  Barton,  when  he  failed,  did  so  suddenly ; 
that  he  had  property  enough  to  pay  all  his  debts,  but  was  broken  up 
by  executions  selling  it  at  an  under  value  ;  that  his  judgment  is  not 
yet  all  satisfied.  Judge  Otbrton  says  that  the  bond  Barton  and 
Shaw  gave  to  Buchanan  first  involved  him.  He  wished  not  to  pay 
it ;  and,  after  he  was  sued  for  it,  he  began  to^conrey  away  his  land ; 
but  when  that  was  he  does  not  know.  John  Boyd  says,  that  when 
Barton  gave  his  bond  to  him,  which  was  on  the  Ist  of  May,  1797,  he 
thought  well  of  him  ;  rather  thinks  he  was  then  able  to  pay  his  debts, 

but  not  certain.    However,  he  was  not  afraid  of  him  then. 
[134]         *  Suppose  the  case  in  the  strongest  point  of  view  for  the 

complainant,  that  Barton  assigned  the  warrant  in  fraud,  to 
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defeat  his  creditors,  and  that  he  was  indebted  at  the  time  of  the  as- 
signment. The  most  that  can  be  said  is,  that  the  assignment  did 
not  pass  the  interest  of  the  warrant  to  Margaret ;  that  the  act  of 
assignment,  being  void,  is  the  same  as  if  it  did  not  exist.  Margaret, 
the  infant,  then  has  the  warrant  of  her  father  without  right  in  her 
possession ;  she  enters  it,  and  thereby  makes  an  appropriation  ;  for, 
in  this  part  of  the  transaction,  I  think  there  is  no  difference  whether 
Margaret  made  the  appropriation  herself,  or  it  was  done  by  her 
father  or  any  other  person  for  her ;  qvifaeit  per  aliiim  fadtper  $e. 
The  warrant  before  entry,  in  consequence  of  the  power  it  gives  to 
make  the  entry,  has  never  been  considered  as  land  or  real  estate, 
but  personal,  and  passes  as  a  chattel  by  contract  and  delivery,  which 
is  usually  evidenced  by  assignment,  either  on  the  warrant  itself  or 
on  another  paper,  or  by  parol.  Trover,  I  understand,  for  the  con- 
version of  a  warrant,  has  been  supported  in  our  court.  This  is 
taking  it  as  a  chattel,  the  recovery  vesting  the  property  in  the  de- 
fendant. A  warrant,  then,  by  this  case,  is  capable  of  being  converted 
by  one  man  to  his  own  use,  against  the  will  of  another,  who  was 
the  owner  before  conversion.  And  although  a  court  of  equity  might 
consider  this  appropriation  a  trust,  in  order  to  give  the  party  injured 
a  remedy  adequate  to  his  case,  founded  on  the  misconduct  of  the 
other  party  in  making  the  conversion  of  the  warrant,  yet  that  can- 
not be  taken  into  consideration  upon  the  present  pleadings  between 
these  parties.  This  warrant,  if  it  was  converted  by  Margaret,  the 
act  constituting  the  conversion  is  not  equivocal ;  it  amounts  to  a 
consumption  of  the  thing  itself,  to  the  extinguishment  of  it  as  a 
personalty  ;  as  a  warrant,  upon  being  located  by  entry,  is  functvM 
officio  as  a  warrant,  and  loses  its  existence  in  another  ex- 
istence which  it  has  produced,  to  *  wit,  the  entry.  At  this  [135] 
stage  of  the  business,  that  is,  after  entry,  bow  stood  the 
rights  of  the  different  parties?  Suppose  the  plaintiff,  after  this  entry 
was  made,  had  beefa  a  judgment  creditor*  in  1797,  and  execution 
had  issued  against  Samuel  Barton ;  could  it  have  been  levied  on  the 
warrant  in  llie  entry  office  then  (for  I  will  consider  presently  the 
case  of  the  execution  being  levied  on  the  entry)  ?  Certainly  not, 
for  the  reasons  above  stated.  If  it  ever  could  have  been  levied,  that 
is  in  the  hands  of  Samuel  Barton  himself,  which  I  think  is  very 
questionable,  and  rather  that  it  cannot ;  for  if  deeds,  writing,  and 
even  bank  notes,  cannot  be  seized  upon  by  a  ji./a.,  much  less  can  a 


620  6  HAYWOOD.  [NashvUle, 

Hamilton  v.  Bndley. 


warrant,  in  my  opinion ;  every  reason  why  these  should  not  be  the 
objects  of  an  execution  operating  with  the  same  force  against  the 
warrant  being  so,  which  is  a  chose  in  action.  But  supposing  the 
land  warrant  in  the  hands  of  Samuel  Barton  could  have  been  seized 
and  sold  under  execution,  and  the  same  in  the  hands  of  Margaret, 
before  appropriation  by  entry  thereon  (this  is  supposing  the  transfer 
void),  could  it  afterwards  ?  I  think  not,  because  by  affixing  the 
warrant  to  land,  its  property  as  well  as  nature  is  altered.  Like  the 
case  in  6  Ba.  Ab.  580,  where  a  piece  of  timber  which  was  illegally 
taken  was  used  in  building  or  repairing  ;  this,  although  it  is  known 
to  be  the  same  timber,  cannot  be  retaken,  the  nature  of  the  timber 
being  changed  ;  for,  by  annexing  it  to  the  freehold,  it  becomes  real 
property.  A  case  analogous  to  this  in  principle  is  in  8  Mass.  T. 
Reports,  403,  Floyd  v.  Day;  6  Ba.  Ab.  686,  where  an  agent  com- 
promised the  demand  of  his  principal  by  receiving  from  the  debtor 
a  negotiable  note  for  a  greater  amount,  indorsed  to  the  agent,  who 
paid  the  difference  to  the  debtor.  The  principal  cannot  maintain 
trover  for  the  note ;  for,  although  the  agent  is  answerable  in  ot- 
Bumpnt  for  the  money  he  ought  to  have  received  from  the  debtor, 
yet  the  property  of  the  note  is  in  him.  So,  in  the  present 
[186]  *  case,  Margaret  might  have  been  answerable  after  the  ap- 
propriation of  the  warrant,  to  the  amount  of  the  value,  as 
for  the  conversion ;  yet  the  entry  became  her  property,  and  could 
not  be  touched  by  the  creditor  by  execution.  Analogous  to  the 
present  case,  as  respects  the  extinguishment  of  the  warrant  by  the 
entry,  is  the  case  where  a  contract  of  a  lower  degree  is  determined 
and  annulled  by  accepting  a  contract  of  a  higher  degree  for  the 
same  thing,  as  a  simple  contract  is  annulled  by  a  bond,  and  this  last 
by  a  judgment,  being  a  higher  security.  1  Powell  on  Contracts, 
428.  Similar  is  the  case,  fdso,  where  a  man  hath  rent  or  services 
issuing  out  of  land,  and  he  purchases  the  land,  the  rent  and  services 
are  extinguished.  The  plaintiff  comes  into  court  now  by  virtue  of 
the  specific  liens  created  by  his  judgment  and  execution,  and  as  a 
purchaser.  He  does  not  come  in  as  a  creditor ;  for  if  he  did,  and 
a  proper  case  was  made  out  for  the  decree  of  this  court,  it  would  be 
to  take  the  account,  and  he  would,  as  a  creditor  pari  pas9U  with 
others,  receive  in  proportion.  Coming  in  by  virtue  of  his  specific 
lien,  he  has  the  whole  or  none ;  and  if  he  has  no  lien,  he  cannot  be 
relieved  as  a  creditor  eo  nomine. 
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I  shall  now  consider  the  plaintiff's  case.  As  it  has  been  argued 
for  him,  that  the  execution's  being  levied  on  the  entry  of  Margaret ; 
that  her  father,  Samuel  Barton,  purchased  the  warrant  with  his 
money,  and  made  this  entry  for  the  benefit  of  his  daughter,  it  is,  in 
other  words,  a  purchase  made  by  him  for  her. 

If  Samuel  Barton  had  been  the  owner  of  the  warrant,  and  the 
entry  had  been  in  his  own  name,  this  interest  in  the  land,  though 
not  a  legal  interest,  but  an  equitable  one,  would  nevertheless,  by 
the  act  of  1794,  ch.  5,  §  7,  have  been  subject  to  execution  against 
him.     If  he' had  purchased  the  warrant  and  made  the  entry  in  the 
name  of  another,  not  hia  child^  as  the  whole  consideration  flowed 
from  and  had  been  advanced  by  him,  in  that  case  a  trust, 
equal  to  the  interest  *  in  the  former  case  would  have  re-     [137] 
suited  to  him.    Whether  this  equitable  interest  would  have 
been  subject  to  an  execution,  has  not  yet  been  decided,  that  I  know 
of.    But  the  present  case  is  much  less  strong  for  the  plaintiff.  When 
the  father  advances  the  purchase  money  and  takes  the  conveyance 
in  the  name  of  an  infant  child,  no  trust  results,  it  is  deemed  an  ad- 
vancement for  the  child  (Sugden,  419),  if  the  child  is  not  advanced ; 
and  an  advancement  in  part  does  not  ever  vary  the  case.   Ibid.  421. 
Upon  this  ground,  therefore,  it  is  not  perceived  how  the  plaintiff 
can  establish  a  lien  upon  this  land  by  virtue  of  a  purchase  under  an 
execution.     No  legal  estate  was  vested  in  Margaret ;  an  equitable 
interest   was  vested   in    her,  but  it  did  not  result  to  the  father. 
How  then  could  an  execution   against  him  create  a  specific  lien 
upon  it  ?    If  this  property  could  be  reached  by  him  at  all,  in  any 
manner,  being  a  purchase  by  Margaret,  it  would  not  be  by  the  lien 
set  forth  in  his  bill,  by  virtue  of  the  execution  against  Samuel  Bar- 
ton, as  a  purchaser  under  it.    For  the  statute  of  27th  of  Elizabeth, 
ch.  4,  and  the  other  statutes  of  the  50th  of  Edward  the  Third,  and 
the  3d  of  Henry  YIT,  against  fraudulent  conveyances,  do  not  extend 
to  a  case  like  this.     In  1st  Fonb.  275,  in  the  text,  it  is  laid  down 
thus  :  **  And  some  think  that  fraudulant  conveyances  are  made  so 
only  by  the  several  statutes  for  that  purpose,  and  therefore,  if  the 
debtor  make  a  purchase  in  trustees'  names,  he  may  declare  the  trust 
to  whom  he  pleases ;  for  he  might  have  given  him  the  money  to  have 
made  the  purchase  himself,  and  it  is  a  new  pretense  to  say  a  man 
made  a  purchase  fraudulently."  2  Vem,  490 ;  Ibid.  67,  to  the  same 
effect.    And  Sugden  (424,  425)  notices  the  present  case  expressly. 
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He  says  a  purchase  in  the  name  of  a  child,  solely  or  jointly,  with 
tiie  parentis  name,  is  not  however  within  the  27th  of  Eh'zabeth,  and 
therefore  a  subsequent  purchaser,  although  bona  fide,  will 
[138]  not  be  relieved  against  it.  3  Cro.  550.  *  From  these  ao- 
thorities  the  plaintiff,  if  he  were  a  purchaser,  could  not 
have  the  decree  of  the  court  in  his  favor  upon  the  present  case. 

With  regard  to  the  other  part  of  the  argument,  that  this  pur- 
chase for  the  benefit  of  Margaret,  by  her  father,  is  fraudulent  by 
the  statute  of  13  Elizabeth,  ch.  5,  as  it  seems  to  me,  cannot  apply 
upon  the  present  case  as  above  noticed.     But  if  the  bill  had  been 
brought  by  the  plaintiff  as  a  creditor  of  Samuel  Barton,  and  the 
daughter  as  a  purchaser,  or  her  representative,  praying  on  account 
of  the  present  estate,  debt,  &c.,  of  Samuel  Barton,  and  that  the 
entry  to  Margaret  might  be  declared  fraudulent  and  void  as  against 
creditors,  being  voluntary,  and  an  account  might  be  taken,  as  in 
Christ's  Hospital  v.  Budffin  and  others,  2  Vern.  683,  and  in  Lusk 
V.  Wilkenson,  5  Yes.  junior,  884,  and  it  were  a  recent  application, 
and  so  no  objection  would  be  on  account  of  the  laches  of  the  plain- 
tiff in  bringing  forth  a  stale  demand,  I  would  say  that  the  evidence 
in  the  cause  would  not  warrant  the  relief  prayed  for,  the  circum- 
stance of  being  indebted  merely  at  the  time  of  the  purchase  made 
for  the  daughter,  would  not  answer  the  purpose.     The  above  case 
in  Vesey  junior  requires  the  party  to  be  indebted  at  the  time  to 
the  extent  of  insolvency,  in  order  to  affect  the  purchase.     Sugden, 
426,  thinks  it  the  better  opinion,  when  the  case  is  clear  of  actual 
fraud,  that  a  purchase  is  not  within  the  operation  of  the  IS  Eliza- 
beth at  all.     For,  says  he,  as  the  purchaser  may  give  the  money  to 
the  object  of  his  bounty  to  purchase  the  estate  for  himself,  he  may, 
by  the  same  reason,  direct  a  conveyance  to  be  made  to  him. 

A  decree  of  dismission  was  entered. 

See,  as  to  advancements,  Thompson  v.  Thompson^  1  Yer.  97 ;  Mcintosh  v. 
Ladd,  1  Hum.  459 ;  Dudley  v.  Bosworth,  10  Hum.  9.  As  to  voluntary  conney- 
ances,  Nicholas  ▼.  Ward,  1  Head,  828 ;  Barkey  v.  Self,  4  Sneed,  121 ;  Cains 
y.  Jones,  5  Yer.  249  ;  Hester  v.  Wilkinson,  6  Hum.  215  ;  Marshall  r.  Booker,  1 
Yer.  13  ;  Owen  y.  Owen,  5  Hum.  352  ;  Dillard  y.  DiUard,  3  Hum.  41 ;  Morgan 
y.  Elam,  4  Yer.  875;  Baldwin  y.  Baldwin,  2  Hum.  473.  See  Kiog's  Digest, 
3001,  3009,  3034,  6893-6905. 
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♦Patrick  Dabby*s  Lessee  v.   Pleasant  Russel  and     [139] 

James  Hicks. 

J[Purchcuer  under  Sheriff's  Deed.  —  Judgment  —  Death  after  TeeteJ] 

Haywood,  Judge.     On  the  trial   of  this  ejectment,   the  jury 
found  the  defendant  not  guilty,  and  a  bill  of  exceptions  was^  filed, 
from  which  it  appears  that  John  Elliot  died  intestate,  in  May  1789, 
leaving  George  S.  Elliot,  his  only  son  and  heir  at  law,  who  was 
bom  the  14th  of  February,  1788.     A  grant  issued  to  the  heirs  of 
John  Elliot,  deceased,  for  640  acres  of  land  dated  the  27th  of  April, 
1793.     At  January  sessions,  1790,  of  the  coart  for  Tennessee  Coun- 
ty, David  Johnson  and  George  Oldham  administered  on  the  estate 
of  John  Elliot,  and  returned  their  inventory  to  the  next  April  ses- 
sions.    James  Elliot  brought  suit  against  the  administrators,  Old- 
ham and  Johnston,  in  January,  1791.     At  which  time  the  letters 
of  administration  to  Oldham  and  Johnston  were  repealed,  and  an 
administration  was  granted  to  Zilpha  Elliot,  the  widow  of  John 
Elliot,  deceased^  and  she  was  also  appointed  guardian  to  her  infant 
children,  George  and  Zebiah,  and  gave  bond  and  security  as  guar- 
dian. 

Whether  the  former  administrators  defended  the  suit  brought  by 
James  Elliot,  does  not  appear  by  the  record.     The  plea  of  plene 
administravit  was  pleaded  at  April,  1791.     Afterwards,  at  July 
sessions,  1791,  the  same  plea  was  put  in,  and  on  the  trial  docket 
was  entered,  '*  Jury  sworn  say  they  find  for  the  plaintifi*;  damages 
£163  16t.     Afi.fa.  issued  against  the  goods  and  chattels,  &c., 
of  John  Elliot,  deceased,  &c.,  reciting  it  to  be  for  a  debt  James 
Elliot  recovered  against  him.     This  was  returned  at  Octo- 
bre  sessions  ^^  nothing  found."   An  alias  issued  in  the  *  same     [140] 
form,  on  which  was  the  same  return.     At  April  sessions, 
1792,  ordered  that  George  Neville,  Esq.,  be  appointed  guardian  to 
George  Simms  Elliot,  for  the  special  purpose  of  receiving  service 
of  two  scire  f aclases :  one  at  the  instance  of  James  Elliot  against 
George  Simms  Elliot,  as  the  heir  at  law  of  John  Elliot,  deceased,  to 
show  cause,  if  any  he  can,  why  execution  should  not  be  had  of  the 
real  estate  in  his  hands ;  the  other  at  the  instance  of  Robert  Nel- 
son against  the  said  George  Simms  Elliot,  for  a  like  purpose ;  and 
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that  he  be  vested  with  full  powers  to  defend  the  same  in  behalf 
of  the  said  George  Elliot,  heir  at  law.     Scire  facias  issued,  com- 
manding, &c.,   to  make    known  to  George  Neville,  guardian  of 
George  S.  Elliot,  to  show  cause  why  execution  should  not  be  had 
of  the  real  estate  of  the  deceased  in  liis  hands.      This  was  re- 
turned, made  knoum  to  George  Neville  ;  and  at  July  sessions,  1792, 
there  was  this  entry  of  record  :  ^*  Jama  Elliot  v.  John  EUioVe  heir. 
Judgment  according  to  scLfa"    In  January,  1798,  James  M^Car- 
rol  (who  had  intermarried  with  the  administratrix  some  time  in 
1792),  by  a  settlement  with  the  County  Court,  was  authorized   to 
retain  £6  148.  for  expenditures  and  disbursements  during  their  ad- 
ministration, and  certain  persons  were  appointed  to  value  and  set 
off  to  him  property  to  that  amount.     In  October,  1793,  it  was  or- 
dered by  the  court  that  execution  issue  against  the  real  estate  of 
John  Elliot,  deceased,  to  satisfy  the  remaining  part  of  the  judg- 
ment, James  EUiot  against  John  Elliot  deceased's  heir;  Robert 
Weakly  v.  John  Elliot  deceased^s  heir ;  and  also  Robert  Ndsan 
against  John  EUiot^  deceased.    And  pursuant  to  order,  sl  fieri  faci€U 
issued,  commanding,  &c.,  that  of  the  lands  and  tenements  of  John 
EUiotj  deceased^  you  cause  to  be  made  the  sum  of  £11  16«.,  being 
the  balance  due  on  a  judgment  obtained  hjJamesr Elliot  against  El- 
liotts administrators.     The  execution  w^as  levied  upon  the 
[141]     land  now  in  dispute,  and  sold  by  the  sheriff  to  *  James 
M'Carrol  in  January,  1798,  for  the  sum  of  XIO.    The  sher- 
iff executed  a  deed  to  M^Carrol  in  1804,  who  took  possession  in  1806, 
and  has  continued   in  possession  ever  since.     On  the   22d    Sep- 
tember, 1812,  he   sold  and  conveyed  190  acres  to  Blackman,  who 
afterwards  conveyed  his  part  to  the  defendant.  Hicks.     They  have 
been  in  possession  ever  since  the  dates   of  their  purchases.     On 
the   2d  of  January,  1816,    George   Simms   Elliot  sold  and  exe- 
cuted a  deed  to  Patrick  Darby,  the  lessor  of  the  plaintiff,  for 
the  premises  in  question.    George  S.  Elliot  arrived  at  full  age  the 
14th  of  February,  1809.      The   original  writ  in  this  cause  was 
signed,  attested  by  the  clerk  on  the  12th  of  February,  1816,  and 
was  delivered  to  the  lessor  of  the  plaintiff,  and  was  by  him  filed 
upon  that  day,  and  was  indorsed  as  having  issued.     But  security 
for  the  prosecution  of  the  suit   was  not   given   till   the   4th   of 
March  following.     The  writ  was  put  into  the  hands  of  the  sher- 
iff, and  was  executed  on  the  11th  of  April.     It  was  also  proved 
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on  the  trial  that  H.  F.  Bell,  Robert  Prince,  and  James  Stuart  were 
chosen  by  M'Carrol  as  administrator  and  guardian,  and  by  George 
and  Zebia  Elliot,  heirs  and  representatives,  to  adjust  and  determine 
a  diiFerence  that  had  arisen  between  them,   in  which  the    heirs 
claimed  damages  in  consequence  of  the  alleged  maladministration 
of  M'Carrol.     And  they  awarded  that  M'Carrol  should  pay  $400, 
and  convey  320  acres  of  land  on  White's  Creek,  for  which  he  gave 
his  bonds,  and  afterwards  paid  the  money  and  made  the  deed.     The 
arbitration  was  considered  by  the  arbitrators,  and  by  all  parties,  as 
extending  to  the  whole  estate,  real  and  personal ;  but  it  does  not 
appear  that  there  was  any  bond  of  submission.     All  parties  seemed 
satisfied  with  the  decision,  and  the  representatives  gave   M*Car- 
rol  a  receipt,  which  was  considered  a  final  discharge  from  all  fur- 
ther responsibility  (but  this  receipt  hath  not  been  produced).     All 
parties  as  well  as  the  arbitrators  seemed  to  consider  that  the 
legal  title  to  the  *  land  was  in  M'Carrol,  by  the  judgment,     [142] 
execution,  and  sale,  and  that  there  was  no   necessity   of 
awarding  a  release  of  title,  nor  was  any  made.     And  the  arbitra- 
tors say,  if  they  had  believed  at  that  time  that  the  legal  title  was  in 
the  heir,  they  would  not  have  awarded  him  to  release  it  for  that  sum. 
These  are  the  facts,  and  it  will  save  time  at  once  to  inquire 
whether,  admitting  a  judgment  given  against  one  not  served  with 
process  be  void,  b.  fieri  facias  issued  upon  it  and  not  superseded,  but 
the  sherifi^  proceeds  to  execute  it  by  sale,  shall  be  itself  so  abso- 
lutely void  as  not  to  protect  the  sheriff  or  vendee ;  for  I  think  it 
must  be  admitted  that  if  the  sherifi^  be  protected,  the  vendee  will 
be  also.     It  would  indeed  be  most  unreasonable  that  the  sheriff, 
commanded  by  a  solemn  writ  issuing  from  a  court,  upon  a  subject 
within  its  cognizance,  should,  for  executing  that  writ,  be  punished 
as  a  trespasser,  because  the  plaintiff  had  caused  an  irregular  judg- 
ment to  be  entered  as  the  foundation  of  the  execution,  in  which  the 
sheriff  neither  had  nor  could  have  the  least  concern.     It  would  be 
well  enough  to  make  the  plaintiff  answerable,  but  to  make  the  sher- 
iff so,  all  the  world  would  exclaim  against  as  most  impolitic  and  un- 
just.    And  is  there  any  reason  which   would   exempt  the  sheriff, 
that  would  not  equally  operate  to  exempt  the  vendee  ?     To  be  sure 
he  is  not  obliged  to  purchase,  as  the  sheriff  is  to  execute  the  writ. 
But  is  he  not  equally  justifiable  in  paying  respect  and  giving  cre- 
dence to  process  issuing  from  a  court  having  power  to  issue  it  on 

40 
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proper  occasions  ?  If  every  one  must  be  satisfied  that  the  judg- 
ment is  not  vacatable  for  irregalarity  before  he  dare  purchase,  who 
will  be  so  imprudent  as  ever  to  purchase  at  an  execution  sale  ?  Or 
if  any  one  should  purchase,  will  he  be  so  imprudent  as  to  give  the 
value  of  the  thing  sold?  Will  he  not  take  care  to  be  imdemniiSed 
against  any  contingency  to  which  his  purchase  shall  be  exposed  by  the 

invalidity  of  the  judgment  ?  The  defendant  may  cause 
[143]     *  such  judgment  to  be  set  aside,  upon  motion  by  the  court  in 

which  it  is  entered.  If  he  do  so  before  the  ji./a.  is  executed, 
he  prevents  the  mischief  of  a  seizure  and  sale.  But  if  he  do  not  pro- 
cure it  to  be  suspended  in  time,  after  he  has  suffered  by  a  seizure  and 
sale,  he  must  look  for  redress  to  the  plaintiff;  who,  upon  reversal, 
will  be  obliged  to  restore  to  him  all  that  he  has  lost,  to  be  assessed 
by  a  jury  in  an  action  on  the  case,  if  he  choose  to  bring  one,  or  by 
a  writ  of  restitution  of  the  moneys  raised  by  a  sale  of  his  property, 
if  he  choose  to  be  satisfied  with  it.  4  Mod.  161 ;  Salk.  587,  588. 
It  is  of  no  use,  then,  after  a^./a.  is  executed,  for  the  defendant  to 
say  to  the  vendee,  the  j!./a.  under  which  you  purchased  was  found- 
ed upon  a  void  judgment.  It  is  wholly  useless  to  inquire  whether  a 
judgment  be  void  for  want  of  process  duly  served,  ^his  cannot 
affect  the  vendee,  however  available  it  may  be  made  against  the 
plaintiff.  It  follows  tliat  a  judgment  need  not  be  shown  by  a  ven- 
dee, though  it  must  by  the  plaintiff,  if  he  be  sued.  Vide  5  Com. 
Dig.  <' Pleader,"  8,  B,  7;  4  Jdassachusetts,  612;  2  Caines,  255, 
259.    Vide  also  12  Mod.  179 ;  Ray.  73. 

A  judgment  need  not  be  shown  by  the  vendee  in  the  case  of  per^ 
sonals.  12  Mod.  179 ;  Ray  78.  What  is  there  in  the  nature  of  the 
thing  to  make  it  so  in  case  of  realty  sold  hjfi,fa,  f  If  after  a  judg- 
ment which  binds  the  lands,  the  defendant  sells,  and  then  the  exe- 
cution issue,  and  the  sheriff  sells  the  same  lands  to  another,  the 
latter  purchaser  ought  then  to  show  the  judgment,  in  order  that  the 
fi^fa.  by  relation,  and  his  deed  under  it^  may  overreach  the  inter- 
mediate  sale.  But  in  no  other  case  do  I  conceive  the  judgment  to 
be  necessary ;  unless  where  the  property  is  conveyed  in  fraud  of 
creditors,  and  sold  by  the  sheriff  under  an  execution  against  the 
vendor  or  donor.  If  a  judgment  were  indispensable  to  the  validity 
of  a  sale,   then   in   case   of  reversal,   after  which   no  judgment 

could  be  produced,  the  sale  would  be  void,  than  which 
[144]     nothing  *  is  more  untrue  or  more  monstrous.     For  who 

would  recompense  the  vendee  ?     Will  the  sheriff  do  it  ? 
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He  will  be  justified  under  the  aothority  of  bis  writ.  Will  the  ven- 
dee sue  tbe  plaintiff?  He  will  say  to  the  vendee,  I  was  no  party  to 
the  judgment  between  you  and  the  defendant  to  my  action.  My 
judgment  against  bim  is  in  full  force,  not  vacated  nor  reversed,  and 
never  will  be  so ;  for  he,  having  recovered  against  you,  cannot  move 
to  set  aside  the  judgment.  He  is  satisfied.  He  is  not  entitled  to 
any  restitution  against  me.  Will  he  sue  the  defendant  ?  He  will 
say,  the  judgment,  between  the  plaintiff  and  myself  is  in  full  force  ; 
and  moreover,  he  will  say,  you  purchased  without  my  request,  and 
even  against  my  wishes ;  your  money  has  not  come  into  my  hands. 
Must  he  lose  his  money  then  that  he  paid  to  the  sherifl^  and  he  to 
the  plaintiff,  and  give  up  the  property  purchased  to  the  defendant, 
after  paying  his  debt  to  plaintiff,  and  sit  down  under  the  loss? 
Far  better  would  it  be,  and  more  honest,  not  to  have  any  exe- 
cution at  all,  than  one  drawing  such  ccmsequences  in  its  train; 
better  not  act  all  than  to  circumvent  a  deluded  man  by  means 
o^  his  confidence  in  judicial  rectitude.  The  anonymous  case  in 
Salk.  588,  evidently  speaks  of  a  restitution  of  money  raised  by 
a  sale  before  the  judgment  set  aside  for  irregularity ;  not  a  res- 
titution of  the  property  taken  and  sold.  And  if  so,  what  good 
will  it  do  to  show  a  judgment  ?  For  if  void  for  irregularity,  the 
sale  is  good ;  if  not  void,  the  sale  ib  good.  Can  it  be  supposed 
that  the  vendee  is  the  person  meant  in  this  case  to  be  punished  by 
attachment  for  not  obeying  the  rule  for  restitution  ?  Will  he  who 
is  not  a  party  to  the  proceeding  in  which  the  judgment  is  set  aside, 
be  ordered  to  make  restitution  when  the  plaintiff,  who  is  a  party, 
and  has  the  money  raised  by  the  sale,  is  passed  over  and  left  in  the 
undisturbed  possession  of  the  money,  whilst  at  the  same  time  the 
vendee,  a  total  stranger,  is  punished  for  the  contempt  ?  I 
think  it  will  be  conceded,  after  *  reflection,  that  the  plaintiff  [145] 
is  the  person  to  be  punished  in  case  of  non-restitution ; 
and  if  so,  the  authority  of  this  decides  the  question.  Why  is  he 
proceeded  against  in  this  summary  way,  and  not  by  sci.faf  Be- 
cause he  has  behaved  amiss,  and  has  been  called  on  to  defend  his 
conduct  on  the  motion  for  setting  aside  the  judgment.  Would  this 
reasoning  apply  to  the  vendee,  and  show  that  he  too  could  be  pro- 
ceeded against  to  take  away  his  property,  upon  a  mere  rule  issued 
to  him  to  give  it  up  without  further  ceremony  or  resistance  ?  Then 
he  is  not  the  person  to  be  punished,  but  the  plaintiff.    Against  him, 
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and  not  against  the  vendee,  is  restitution  to  be  made  in  case  of  setting 
a  judgment  aside  for  irregularity  after  the  fi,  feu  is  executed.     The 
vendee  is  safe  whether  the  judgment  be  or  not  set  aside.     If  the 
judgment  must  be  produced,  and  must  appear  to  be  one  not  void  for 
irregularitv,  or  for  not  serving  process  on  the  defendant,  then  sup- 
pose this  case :  the  sheriff  has  returned  executed  ;  but  the  defendant 
in  his  action  against  the  vendee  offers  to  prove  that  the  return  of 
the  sheriff  was  false,  and  that  the  defendant,  at  the  time  of  the  sup- 
posed service,  and  long  before  and  afterwards,  was  in  France.   Must 
this  allegation  be  tried,  and  the  judgment  be  declared  void  as  be- 
tween the  defendant  and  the  vendee,  whilst  it  remains  in  force  as 
between  the  plaintiff  and  the  defendant  ?     Or  will  this  judgment 
remaining  unrescinded  by  the  court  that  rendered  it,  be  considered 
as  in  force  by  all  other  courts  where  it  may  incidentally  be  ques- 
tioned ?    If  the  latter,  then  how  can  the  evidence  of  a  false  return 
by  the  sheriff  be  at  all  material  ?     That  should  have  been  shown  a 
priori  to  the  court  in  which  the  judgment  is.     But  if  the  false  re- 
turn shall  be  inquired  into,  then  as  between  the  plaintiff  and  de- 
fendant that  return  will  remain  conclusive;  but  as  between  the 
defendant  and  innocent  vendee  it  has  no  conclusiveness  at   all. 
And  the  damages  for  a  false  return  will  fall,  not  on  the 
[146]     sheriff  *  who  did  the  wrong,  but  on  the  vendee,  who  is 
wholly  innocent  of  all  immorality.     This  is  the  inevitable 
consequence  of  saying  there  must  be  a  judgment  produced  by  the 
vendee,  which  upon  examination  must  appear  to  be  one  not  void 
for  irregularity  or  for  not  serving  of  the  process.     If  it  be  conceded 
that  the  falsity  of  the  sheriff's  return  shall  not  be  established  in 
this  collateral  way,  then  credence  must  be  given  to  his  return ;  and 
if  so  much  reliance  is  placed  upon  his  correctness,  why  not  the  same 
reliance  upon  the  correctness  of  the  clerk,  that  he  will  not  issue  an 
execution  when  not  authorized  to  do  so  by  the  judgment?     He  too 
is  sworn  as  well  as  the  sheriff,  given  security  for  the  performance 
of  his  duties,  and  may  be  sued,  indicted,  and  removed  from  office 
for  such  an  act.     What  more  security  can  be  had  in  any  case  ?     I 
cannot  believe,  upon  principle,  that  it  is  requisite  to  produce  a  judg- 
ment not  void  for  these   causes,  except  in  such  instances  as  are  be- 
fore enumerated.   I  well  know,  however,  that  the  practice  hath  been 
in  this  State  to  produce  the  judgment,  to  show,  as  some  of  the  cases 
say,  that  the  clerk  hath  not  issued  the  execution  of  his  own  head, 
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not  for  the  purpose  of  showing  whether  it  be  void  or  not.  I  have 
no  reluctance  to  the  continuance  of  the  practice,  as  my  brethren, 
the  other  judges  of  this  court,  seem  strongly  induced  to  adhere  to  it. 
It  will  perhaps  be  time  enough  to  alter  it  when  some  plaintiff  who 
hath  recovered  and  received  a  large  sum  from  the  vendee,  and  shall 
have  gone  to  Europe  or  to  Asia,  and  at  the  suit  of  the  defendant 
against  the  vendee  for  the  property  purchased,  the  latter,  not  able  to 
produce  a  regular  judgment,  shall  be  compelled  to  resign  the  same  to 
the  defendant,  after  paying  for  him  the  debt  which  he  owed  to  the 
plaintiff,  and  be  found  incapable  to  obtain  for  himself  any  redress  or 
relief.  The  actual  occurrence  of  such  a  case  will  strike  the  ob- 
server with  far  more  force  than  the  contemplation  of  it  as  barely 
possible,  and  never  likely  really  to  turn  up. 

*  But,  nevertheless,  I  will  excuse  myself  from  considering  [147] 
whether  this  be  a  void  judgment  or  not,  for  not  being 
founded  on  process  duly  served  on  the  defendant.  Without  doing  this 
I  can  consider  of  the  execution,  and  of  the  authority  communicated 
by  it  to  sell  the  property  in  question  ;  for  if  that  were  such  as  not 
to  give  such  authority,  then  it  is  no  fault  of  the  law,  but  of  the 
vendee  himself,  to  purchase  that  which  the^./a.  did  not  order  to  be 
sold.  Look,  therefore,  to  the  Ji,  fa^^  and  see  whether  it  did  or  not 
authorize  the  sale  of  the  property  in  question.  If  it  did  not,  there 
is  no  hardship  at  all,  nor  any  imputation  upon  the  law,  if  he  shall 
be  compelled  to  relinquish  it  to  the  former  owner.  The  8ci»  fa.  is- 
sued from  April  term,  1792,  reciting  a  judgment  obtained  by  James 
JEUiot  against  John  EUiot.  It  was  against  George  Neville,  guardian 
of  Q-eorge  S.  Elliot^  heir  of  John  Elliot^  to  show  cause,  if  any  he 
had,  why  execution  should  not  be  had  of  the  real  estate  of  said  de- 
ceased, in  his  hands.  Upon  which  this  entry  was  made,  "  Judgment 
according  to  sei,fa.^^  Afi.fa.  issued,  commanding  the  sheriff  that 
of  the  lands  and  tenevnents  of  John  Elliot^  deceased^  you  cause  to 
be  made  the  sum,  &c.,  the  balance  due  upon  a  judgment  against 
the  said  John  Elliotts  administrators^  &c.  What  does  this  mean, 
"  the  lands  of  John  Elliot,  deceased  ?  "  Here  is  an  execution  against 
the  property  of  a  dead  man  ;  he  cannot  have  lands,  they  belong  to 
his  heir  or  devisee.  Does  it  mean  lands  which  he  had  in  his  life- 
time, and  sold  or  otherwise  disposed  of  ?  It  includes  these  as  well  as 
it  does  the  lands  descended  or  devised.  Does  it  mean  the  lands  he 
had  at  his  death,  or  those  which  he  had  in  his  lifetime  ?      The  term 
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is  so  indefinite  that  it  does  not  point  out  the  lands  descended  to  the 
heir.  And  if  it  did  extend  to  them,  does  it  mean  lands  the  heir 
had,  and  parted  with  before  the  date  of  the  set.  fa.  ^  or  only  those 

which  remained  undisposed  of?  If  an  execution  issue 
£148]     against  a  testator  in  his  lifetime,  and  he  *  die  before  the 

return  day,  it  may  be  levied  upon  his  personalty.  B.  8,  P. 
W.  400.  But  if  after  his  death  such  execution  issue,  it  is  wholly 
void,  for  the  personal  estate  then  belongs  to  the  executors,  and  can- 
not be  reached  by  any  authority  to  sell  the  goods  of  the  testator. 
Vide  Salk.  819 ;  5  Mod.  876.  So  here,  a  like  execution  to  teste, 
after  the  death  of  the  ancestor,  cannot  affect  lands  descended  to  the 
heir  and  which  have  become  h%8  lands  before  the  execution  issues. 
In  England  it  is  every  day's  practice,  if  an  obligor  die  in  the  vaca- 
tion, to  enter  up  judgment  by  virtue  of  a  power  given  by  the  obligor 
as  of  the  precedent  term  at  which  term  he  was  alive,  and  to  issue 
execution  against  his  goods,  &c.  But  if  a  term  intervene,  such  ex- 
ecution cannot  issue  ;  because  then  the  teste  of  the  execution  must 
be  of  a  term  subsequent  to  his  death,  and  cannot  affect  the  goods, 
which  have  vested  in  the  executor.  6  Term,  868  ;  2  L.  Ray.  769, 
849 ;  2  Str.  882,  1081.  So  neither  can  an  execution  against  his 
lands  affect  those  which  have  gone  by  descent  into  the  hands  of  his 
heirs.  It  is  not  stated  in  this  execution  who  was  the  defendant ; 
whether  the  heir,  or  Neville,  the  special  guardian,  or  who  else ;  but 
it  says  the  debt  to  be  satisfied  is  ^^  the  balance  of  a  judgment  obtained 
against  the  administrators  by  James  Elliot."  I  am  of  opinion  it 
communicated  no  power  to  the  sheriff  to  sell  the  lands  in  question, 
and  consequently  that  the  sale  is  void.  This  le&ds  directly  to  the 
act  of  limitations.  The  land  was  sold  the  18th  of  January,  1794. 
A  deed  was  made  to  M^Carrol  the  12th  of  April,  1804.  He  con- 
veyed to  RuBsel,  the  defendant,  on  the  22d  of  September,  1812,  and 
to  John  Blackman,  on  the  same  day,  another  part.  In  1806, 
M'Carrol  took  possession ;  and  on  the  14th  of  February,  1816, 
George  Simms  Elliot  come  of  age.  If  the  bar  is  to  be  formed  by  the 
lapse  of  seven  years  after  coming  of  age,  which  was  in  1809,  then 

the  plaintiff  is  not  barred,  for  the  writ:was  issued  from  the 
[149]     office,  *  filled  up,  and  indorsed  two  days  before  the  seven 

years  were  completed.  The  act  of  1794,  ch.  1,  §  9,  directs 
the  clerk  or  attorney  to  mark  thereon  the  day  it  issued ;  to  the  end, 
it  is  presumed,  that  the  time  mentioned  in  the  act  of  limitations 
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may  be  counted  to  that  daj.  The  time  marked,  therefore,  is  to  be 
taken  as  the  point  to  which  to  compute,  unless  that  be  proved  not 
to  be  the  true  time.  The  clerk  majr  issue  process  upon  his  own  re- 
sponsibility without  taking  any  security  ;  when  he  does  so,  the  pro- 
cess is  not  therefore  void,  though  he  be  liable  to  a  penalty.  That 
penalty  is  enough  to  secure  the  defendant.  The  law,  therefore, 
avoided  saying  that  the  process  should  be  nullified.  It  is  good  not- 
withstanding, and  is  deemed  to  have  issued  from  the  time  it  is  marked. 
May  not  the  plaintiff  the  next  minute  put  it  into  the  hands  of  the 
sheriff,  and  will  it  not  justify  the  sheriff  for  all  that  he  may  do  in 
pursuance  of  it  ?  But  from  what  point  in  this  case  does  the  com- 
putation commence  ?  From  the  time  the  heir  was  ousted  ?  And 
when  was  that  ?  From  the  time  that  a  stranger  took  possession  and 
ousted  his  guardian,  or  from  the  time  that  the  guardian  ousted 
himself  and  could  have  been  sued  by  the  next  friend  as  a  tortious 
deforceor,  and  had  done  some  unequivocal  act  to  demonstrate  that  he 
held  for  himself  adversely  to  the  ward  ?  A  resignation  of  the 
guardianship,  and  causing  another  guardian  to  be  appointed,  and 
keeping  the  possession  from  him  adversely  by  preventing  his  entry, 
and  denying  the  title  of  the  ward,  might  amount  to  such  an  act.  See 
2  Leonard,  189  ;  Littleton,  §  57  ;  8  Ba.  Ab.  418  ;  Cro.  J.  88 ;  1  John- 
ston's Cases,  218 ;  10  Johnston,  486 ;  8  Wilson,  516 ;  8  Cruise, 
411 ;  Dy.  291 ;  2  Leon.  147  ;  1  Sullivan,  240 ;  1  Plow.  293 ;  1 
Leon.  232;  1  R.  Ab.  659 ;  3  Atk.  120 ;  1  P.  W.  721 ;  2  Leon. 
147 ;  1  Leon.  322.  It  is  true,  the  guardian  may  purchase  as  well 
as  any  other  at  an  execution  sale  against  the  ward's  lands ;  but  if  he 
be  disposed  to  take  possession  distinct  from  that  of  the 
*  heir's  possession,  he  must  declare  it  by  plain  and  distinct  [150] 
acts,  not  referable  to  any  other  intention.  An  action  can- 
not accrue  to  the  ward  otherwise  than  to  make  the  guardian  account, 
so  long  as  he  continues  guardian  ;  for  in  that  character  his  possession 
embraces  the  land  in  question,  and  is  a  possession  for  the  heir.  If 
the  guardian  intends  otherwise,  that  is  secretly  known  to  himself 
alone,  and  cannot  be  known  to  others  but  by  some  open  act,  demon- 
strative of  his  intention.  Otherwise,  by  purchasing  on  a  bad  title, 
adverse  to  that  of  the  heir,  he  could,  in  spite  of  all  opposition  that 
the  friends  of  the  ward  could  make,  acquire  a  good  title  to  himself  at 
the  expense  of  the  ward.  If  sued  before  the  completion  of  the  seven 
years,  he  would  say,  I  as  guardian  am  entitled  to  this  possession,  as 
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well  as  for  myself.  I  have  two  possessions,  and  one  of  them  is  cer- 
tainly sufficient  to  protect  me.  After  the  seven  years  he  would  say» 
I  will  now  claim  by  virtue  of  the  possession  under  my  own  title. 
Let  him  give  up  the  guardianship  and  claim  for  himself,  become 
subject  to  the  heir*s  action ;  and  then  it  may  be  said  he  claims  only 
for  himself.  And  then  it  will  follow  that  the  possession  which  he 
keeps  as  guardian  cannot  by  and  by  be  used  in  destruction  of  the 
heir's  title  ;  than  which  nothing  can  be  more  compatible  with  sound 
principles.  Shall  the  law  encourage  the  protector  to  become  the 
destroyer  ?  And  him  to  be  the  usurper  of  the  infant's  possession 
who  was  intrusted  to  keep  it  against  all  the  world,  and  to  deliver  it 
to  him  unimpaired  in  due  season  ?  Who  is  safe  where  such  infidel- 
ity receives  countenance  ?  And  under  such  a  system,  who  can  say 
that  the  lamb  is  not  committed  to  the  wolf  ?  I  am  jof  opinion  that 
the  time  in  this  case  began  to  run  from  the  death  of  the  mother, 
when  the  guardianship  ended ;  and  if  that  was  after  the  coming  of 
the  heir  to  age,  then  from  the  time  of  his  coming  to  the  age  of  21 

years. 
[151]         *  As  to  the  arbitration,  it  is  believed  to  be  an  estoppel, 

where  it  is  by  writing  under  seal,  and  directly  comprehends 
the  subject  matter  of  the  ejectment  in  which  it  is  afterwards  used. 
In  such  a  case  as  the  present,  it  deserves  no  favor,  and  should  be 
deemed  exclusive  of  objects  not  clearly  included.  Settlements  with 
young  heirs  just  after  coming  of  age,  before  they  have  acquired 
information  enough  of  their  affairs  to  enable  them  to  act  with  dis- 
cretion, are  much  discountenanced  in  equity,  and  oftentimes  dis- 
allowed (1  Vesey,  381)  ;  and  for  the  same  reason  ought  not  to  be 
encouraged  in  courts  of  law.  If  the  lessor  of  the  plaintiff  be  not 
estopped,  all  will  admit  that  an  award  cannot  transfer  the  freehold. 
It  is  further  to  be  remarked,  that  in  this  country  the  ejectment  is 
for  the  recovery  of  the  possession  and  the  right  of  property.  The 
authorities  referred  to,  3  East,  16,  and  others,  do  not  say  that  an 
award  can  estop  in  actions  for  the  freehold  on  mere  right.  The 
award,  I  think,  is  not  an  obstacle  to  the  plaintiff's  recovery,  as  this 
case  is  circumstanced. 

I  wish  to  be  understood,  that  the  deed  to  M^Carrol,  though 
founded  on  a  void  sale,  and  therefore  not  derived  regularly  under 
the  grant  in  the  name  of  Elliot,  the  ancestor,  is  yet  as  capable  of 
confirmation  by  lapse  of  time  under  the  act  of  limitations,  as  any 
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other  invalid  deed.  The  ground  I  go  upon  is,  that  there  is  not  in 
this  case  time  enough  for  its  confirmation,  there  not  having  been  seven 
years'  adverse  possession  before  the  commencement  of  the  action ; 
the  time  ought  to  be  counted  from  the  first  act  which  unequivo- 
cally announced  a  possession  adverse  to  the  heir,  and  that  in  the 
present  case  may  be  not  till  after  the  lands  were  sold  to  Blackmore 
and  the  other  defendant.  When  a  sale  is  made  of  lands  in  this 
country  by  the  sheriff,  like  that  of  a  leasehold  in  England,  the 
possession  is  not  altered,  but  it  must  be  sued  for  and  recovered  by 
the  purchaser,  or  otherwise  legally  acquired.  It  remains 
*  as  it  was  at  the  time  of  the  sale,  until  some  clear  act  be  [152] 
done  to  change  it  in  favor  of  the  purchaser. 

With  respect  to  the  other  matters  discussed  in  this  cause,  there 
is  no  necessity,  for  instituting  any  minute  investigation.  A  verdict 
in  1791  and  1792,  when  the  old  mode  of  doing  business  prevailed, 
may  be  taken  for  a  judgment,  and  sales  made  under  an  execution 
issued  upon  it  be  deemed  valid.  Also  a  judgment  upon  the  trial 
docket,  entered  up  thus,  *'^  judgment  according  to  sci.fa.^*^  will  be  as 
effectual  as  one  entered  with  the  same  formality  with  which  judg- 
ments are  now  entered.  Infinite  mischief  would  follow  the  disal- 
lowance of  them  and  of  the  proceedings  upon  them.  I  believe  that 
in  case  of  a  sci,  fa,  against  lands  in  the  hands  of  an  infant  heir,  the 
court  have  no  power  to  appoint  a  special  guardian  where  there  is  a 
general  one  regularly  appointed,  who  has  pven  bond  and  performed 
the  other  requisites  presented  by  law,  and  that  a  judgment  founded 
upon  such  special  appointment  is  revermbh,  I  believe  also,  that 
such  %ci.fa.  ought  to  be  founded  upon  the  plea  of  fully  adminis- 
tered found  for  the  executor  or  administrator,  or  that  the  judgment 
founded  upon  it  is  reversible ;  and  though  as  between  a  plaintiff  and 
administrator  whose  letters  are  repealed  after  the  action  commenced 
against  him,  that  if  he  will  not  plead  the  repeal  he  cannot  afterwards 
avail  himself,  yet  as  between  the  plaintiff  and  him  such  judgment 
ought  to  be  against  the  real  administrator  ;  otherwise,  how  can  he 
be  in  court,  to  contest  with  the  heir  concerning  the  plea  of  fully  ad- 
ministered when  the  heir  is  brought  in  by  %ci.fa^f  Before  there 
can  be  an  inquiry  respecting  the  personal  estate  and  its  sufficiency, 
the  real  administrator  must  be  present;  and  how  is  that  to  be  brought 
about  unless  he  be  retained  in  court  till  the  heir  came  in  ?  Can  he 
be  brought  in  by  9oi.  fa.  or  other  process  ?    None  is  given  by  the  act, 
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for  such  a  case  was  not  supposed.  In  this  case  it  was  not 
[153]  understood  at  the  time  *  of  the  judgment  against  the  ad- 
ministrator, whether  the  latter  or  the  former  were  consid- 
ered defendants,  or  that  the  judgment  was,  upon  the  plea  of  fully 
administered,  found  for  the  defendant;  for  then  the  judgment 
would  have  been  to  recover  the  debt,  but  not  out  of  the  assets,  there 
being  none  in  the  hands  of  the  administrator,  because  he  had  dis- 
charged himself  of  assets,  but  to  be  levied  of  the  real  estate  of  the 
heir,  if  the  heir  had  real  assets.  This  perhaps  is  the  proper  form  in 
such  cases.  It  is  a  new  one  introduced  by  the  act  of  1784,  ch. 
11 ;  for  at  the  common  law  the  defendant  on  administration,  upon 
the  plea  of  fully  administered  found  for  him,  would  have  been  dis- 
charged by  an  este  inde  fine  die^  and  judgment  would  have  been 
given  against  the  plaintiff  but  now  judgment  is  to  be  entered  for 
the  plaintiff,  to  be  levied,  the  act  does  not  say  how,  but  the  heir  is 
to  show  cause  why  execution  should  not  issue  against  the  real  estate 
for  the  amount  of  such  judgment,  &c.  Execution  of  what  ?  I  sup- 
pose of  the  judgment  signed  by  the  plaintiff.  The  judgment  upon 
the  8ci,  fa.  is,  that  the  plaintiff  have  execution  of  the  judgment 
against  the  real  estate.  In  the  present  case  two  writs  of  »ei.  fa.  is- 
sued, which  could  only  be  for  the  purpose  of  procuring  satisfitction 
out  of  the  personal  estate.  It  was  therefore  considered  that  the  per- 
sonal estate  in  the  hands  of  the  administrator  was  liable.  All  this 
preceded  the  set.  fa.  The  judgment  upon  it  is  reversible ;  for  it 
subjected  the  real  estate  when  the  keeper  of  the  personal  found  the 
real  administrator  had  not  been  before  the  court  by  anything  dis- 
tinctly asserted  upon  this  record.  Judgment  according  to  $ei.  /a., 
means  according  to  the  statements  in  the  8<n.fa.^  and  taking  them  all 
to  be  true.  The  set.  fa.  in  this  case  recited  a  judgment  by  James 
Elliot  against  John  Elliot,  deceased,  and  stated  the  object  to  be,  to 
have  execution  of  the  real  estate  of  the  deceased  in  the  hands  of 
Neville,  guardian  of  George  S.  Elliot,  heir  of  John  Elliot. 
[154]  Judgment  then  was  against  Neville,  *  guardian  of  George  S. 
Elliot,  heir  of  John,  of  the  lands  in  the  hands  of  Neville. 
And  these  lands  were  not  in  his  hands  but  in  the  hands  of  the  gen- 
eral guardian.  Moreover,  this  judgment  was  founded  upon  one 
against  John  Elliot,  deceased,  passing  over  the  personal  estate  in  the 
hands  of  the  administrator ;  but  this  is  not  a  roid  judgment.  Judg- 
ments may  be  void  for  want  of  jurisdiction  in  the  court,  of  which 
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all  the  world  may  take  advantage,  or  for  irregularity,  of  which  the 
party  injured  only  can  take  advantage,  which  he  must  do  in  time  to 
prevent  injustice  to  third  persons.  If  it  could  be  established  that  the 
judgment  against  the  real  estate  in  the  case  before  us  was  void  for 
the  latter  canse^  it  would  not  vitiate  the  sale  made  under  an  exe- 
cution issued  upon  it.  The  defendant  ought  to  have  caused  it  to  be 
superseded  before  a  sale  was  made,  and  having  not  done  so,  he  must 
now  look  to  the  plaintiff,  and  get  reimbursement  from  him ;  but  in- 
deed it  is  useJess  to  dwell  upon  these  several  points,  for  though  they 
have  been  brought  forward  in  the  argument  of  this  cause,  yet  they 
do  not  enter  into  the  meHts  thereof,  nor  form  any  material  part  of  it. 

I  am  of  opinion  that  the  judgment  ought  to  be  reversed,  and  the 
cause  to  be  remanded  to  the  Circuit  Court,  to  be  tried  de  novo. 

Roane,  Judge.  The  decisions  in  this  State  have  uniformly,  as  I 
believe,  established  the  principle,  that  he  who  claims  by  deed  from 
a  sheriff  lands  sold  hy  fi.  fa.^  must  produce  the  record  of  the  judg- 
ment by  virtue  of  which  the^./a.  issued ;  and  I  am  disposed  to  ad- 
here to  these  precedents,  although  in  some  instances  the  reasons  for 
requiring  such  record  are  not  very  satisfactory.  When  produced, 
it  ought  to  appear  that  the  court  had  authority  to  act  in  that  case, 
and  that  the  defendant  was  served  with  process  either  €L€t* 
ucMy  or  comtrucUvdy.  *It  both  these  requisites  appear,  [155] 
and  also  that  the  execution  pursued  the  judgment,  then 
the  purchaser  will  be  protected,  though  the  judgment  should  be  er- 
roneous. If  the  court  had  not  jurisdiction  over  the  subject,  or  if  the 
defendant  were  not  served  with  process  either  <ictuaUy  or  construc- 
tively, then  he  cannot  be  affected  by  the  sale.  The  judgment  as  to 
him  is  a  nullity.  The  court  must  determine  so,  on  production  of  the 
record,  on  trial  of  a  collateral  issue  either  in  law  or  in  equity,  be- 
tween the  former  proprietor  and  vendee  at  sheriff's  sale.  But  the 
court  cannot  in  these  suits  become  a  court  of  errors,  and  reverse 
judgment,  or  refuse  to  give  it  all  the  effect  which  by  law  it  ought  to 
have  till  reversal.  Even  a  reversal,  when  it  shall  take  place  upon  a 
writ  of  error  after  a  sale,  will  not  affect  the  purchaser.  Inconven- 
iences, I  know,  may  follow  a  rigid  adherence  to  this  opinion.  Inno- 
cent purchasers  at  sheriff  sales  may  sometimes  be  involved  in  diffi- 
culties. But  I  must  adhere  to  precedents  till  some  other  course  be 
discovered,  more  exempt  from  inconveniences  and  more  consonant 
to  legal  principles. 
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The  circuit  judge  gave  wrong  directions  concerning  the  award  ; 
for  that  reason  the  judgment  must  be  reversed,  and  the  cause  re- 
manded for  trial  to  the  Circuit  Court. 

The  judgment  reversed  and  the  cause  remanded  accordingly. 

Note.  The  later  decisions  in  regard  to  sales  under  void  judgments,  all  snstaia 
the  position  of  Judge  Whytb.  See  Mitchell  v.  Xtp«,  8  Yer.  179 ;  Siglarv.  Ma- 
lony,  3  Hum.  16;  Sandeford  v.  Hess,  2  Head,  680;  Etheridge  v.  Edwars^  1 
Swan,  426  ;  Hodges  Y.Wharton,  7  Ter.  125.  As  to  death  after  teste,  McMahon 
v.  Glasscock,  6  Yer.  804 ;  Gwin  ▼.  Latimer,  4  Yer.  22  ;  Black  ▼.  Planters* 
Bank,  4  Hum.  867  ;  Preston  v.  Surgoine,  Peck,  72.  See  King's  Digest,  5477, 
5494,  6815  et  seq. 


John  R.  Bedford,  Administrator  of  Thomas  Bedford,  db- 

CBASBD,  V.  Pines  Ingram. 

[^AdmtntstrcUion,  —  Writer  of  Depositions.  —  Appearance.  —  Waiver  of 
Notice,  —  Pleading  mutt  advance.  —  Acknowledgment  of  Assets,  —  7iii- 
plied  Promise  —  ffow  Pleaded,^ 

Per  Curiam.  An  action  on  the  case  was  instituted  in  May, 
1808,  by  Ingram  against  the  administrator  of  Thomas  Bedford, 

deceased.  There  are  eight  counts  in  the  declaration. 
[156]  *  1,  On  an  agreement  in  May,  1791,  to  build  a  dwelling- 
house  according  to  a  plan  exhibited,  and  asmmpsit  to  pay 
therefor  $398.47,  in  tobacco,  at  $3.08^  per  hundred,  and  for  addi- 
tional work  in  proportion,  and  avers  that  he  built  the  dwelling- 
house,  and  performed  additional  work  to  the  amount  of  $500. 

2.  in  simul  compvtassit^  in  October,  1797,  for  divers  sums  of 
money  due,  &c.,  $1,169.96,  to  be  paid  in  tobacco  at  the  same  rate. 

3.  For  work  and  labor  done  and  performed  about  certain  build- 
ings at  his  special  instance,  and  for  materials  procured,  he  assumed 
to  pay  $800. 

4.  Quantum  meruit^  for  work  and  labor  done  and  materials  fur- 
nished, value  $800. 

5.  For  money  laid  out  and  expended,  $800. 

6.  For  goods,  wares,  and  merchandise  sold  and  delivered,  and 
diet  and  lodging  furnished,  $800. 

7.  Qtiantum  meruit^  for  the  same,  $800. 

These  seven  counts  are  an  assumpsit  by  the  intestate. 
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8.  That  the  plaintiff  and  defendant,  on  the  12th  of  September, 
1807,  after  the  death  of  Thomas  Bedford,  accounted  together  con- 
cerning divers  sums  of  money  due  and  owing  to  the  plaintiff  by 
said  Thomas  Bedford  in  his  lifetime,  and  on  the  account  stated,  the 
defendant,  as  administrator,  was  found  in  arrears  to  said  Ingram 
$1,100,  and  being  so  indebted,  he  promised  to  pay. 

To  this  declaration  the  defendant  pleaded :  — 

1.  To  the  first  seven  counts,  that  the  intestate  did  not  assume, 
and  issues  were  joined. 

2.  That  he  administered  in  October,  1804,  and  within  two 
months  thereafter  gave  due  notice  according  to  law  for  all  persons 
to  bring  forward  their  accounts  and  demands  against  the  estate, 
and  that  the  plaintiff  (who  was  then  a  citizen  of  Virginia)  did  not 
within  three  years  next  after  his  qualification  as  administra- 
tor make  demand  and  bring  suit  against  the  *  defendant  for  [157] 
the  recovery  of  the  money  mentioned  in  the  first  seven 
counts,  or  either  of  them,  and  prays  judgment,  &c.  Replication, 
that  the  defendant  did  not  in  two  months  after  qualification  adver- 
tise at  the  court-house  of  the  county,  and  of  the  district,  &c.  De- 
murrer and  joinder. 

8.  Fully  administered,  and  no  assets.     Replication  and  issue. 

This  plea  was  afterwards  withdrawn. 

4.  That  the  cause  of  action  in  the  first  count  did  not  accrue 
within  three  years  before  said  replication  and  issue. 

6.  Non-astumpnt  by  Thomas  Bedford  to  the  2d,  3d,  4th,  5th, 
6th,  and  7th  counts,  within  three  years.     Replication  and  issue. 

6.  Non-asnumpsit  to  the  8th  count  and  issue. 

7.  A  former  judgment  for  the  same  cause  of  action  and  satis- 
faction thereof. 

Replication,  that  it  was  not  for  the  same  cause,  and  issue.  At 
March  term,  1812,  the  plaintiff  suffered  a  nonsuit,  which  was  set 
aside.  At  December  term,  1812,  he  had  a  general  verdict  for 
$2,192,  which  was  set  aside,  and  a  new  trial  granted. 

At  May  term,  1815,  there  was  a  nonsuit,  which  was  set  aside, 
and  in  May,  1816,  a  verdict  for  the  plaintiff,  $2,308,  which  was 
again  set  aside  and  a  new  trial  granted. 

In  November,  1816,  the  cause  was  again  tried ;  two  bills  of  excep- 
tion were  filed,  one  because  the  court  admitted  the  deposition  of 
Charles  Cabiness  to  be  read  in  evidence. 
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The  other  to  the  admission  of  the  testimony  of  Eklmund  Cooper. 

In  the  progress  of  the  cause,  the  defendant's  coansel  demurred 
to  the  eyidence  (which  demurrer  contains  the  whole  of  the  eyi* 
dence  given  on  the  part  of  the  plaintiff),  and  offered  to  admit  ci 
record  that  the  whole  of  the  evidence,*  together  with  every 
[158]  legal  and  just  inference  *  thereupon,  were  facts  in  this 
cause,  and  thereupon  prayed  the  court  to  allow  the  de- 
murrer, and  direct  the  adverse  party  to  join  therein ;  which  the 
court  refused,  unless  the  demurritnt  would  expressly  admit  of  record 
that  an  account  had  been  stated  between  the  parties*  To  this 
opinion  of  the  court  the  defendant  also  excepted. 

The  jury  found  that  Thomas  Bedford  did  assume  as  the  plaintiff 
hath  alleged  in  the  first  seven  counts  in  the  declaration.  They 
also  find  that  the  cause  of  action  in  those  counts  did  not  accrue 
within  three  years,  nor  did  Thomas  Bedford  assume  within  three 
years  next  before  suing  out  the  writ ;  that  the  recovery  against 
Thomas  Bedford  in  his  lifetime  was  not  for  the  same  cause  of  acr 
tion,  and  further  say,  that  the  defendant  did  assume  as  the  plaintiff 
hath  alleged  in  the  eighth  count,  and  assess  damages  for  the  non- 
performance of  the  assumption  to  $2,340.50. 

Judgment  was  rendered  for  this  sum,  to  be  levied  of  the  goods 
and  chattels  of  the  intestate  in  the  hands  of  the  administrator  to  be 
administered. 

The  errors  assigned  are,  that  the  court  erred,  — 

1.  In  admitting  the  deposition  of  Charles  Cabiness  to  be  read  in 
evidence. 

2.  In  not  rejecting  the  testimony  of  Edmund  Cooper. 

3.  In  giving  judgment  on  the  verdict  of  the  jury,  before  a  de- 
cision on  the  demurrer. 

4.  In  refusing  to  compel  the  defendant  to  join  in  the  demurra 
to  evidence. 

As  to  seven  counts  of  the  declaration,  the  defendant  below 
pleaded  the  act  of  limitations  of  1789,  ch.  23,  in  favor  of  execu- 
tors and  administrators.  The  plaintiff  replied,  the  defendant  de- 
murred to  the  replication,  and  the  plaintiff  joined  in  demurrer,  and 
upon  the  trial  there  was  a  verdict  for  the  defendant,  on  these 
counts.  Should  the  demurrer  be  now  argued  and  decided  for 
[159]  the  defendant,  he  could  have  no  more  than  he  already  *  has, 
a  discharge  from  these  seven  counts.     The  Circuit  Court 
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very  probably  was  influenced  by  this  consideration  in  giving  judg- 
ment on  the  Terdict  on  the  eighth  count.  This  objection  affects  not 
the  merits  of  the  cause,  without  which  we  cannot  reverse  judgment 
by  1809,  ch.  120,  §  10.  Suppose  the  court  should  set  aside  the 
judgment,  because  given  before  the  demurrer  was  disposed  of,  it 
will  not  be  a  reversal  of  the  whole  proceedings,  but  only  as  far 
back  as  the  point  where  the  error  commenced.  This  court  must 
give  the  same  judgment  as  the  Circuit  Court  ought  to  have  given. 
The  court  should  have  disposed  of  the.  demurrer,  and  then 
have  given  judgment  on  the  verdict*  If  we  reverse  the  judg- 
ment now,  and  give  directions  that  they  shall  dispose  of  the  de- 
murrer, and  then  proceed  to  judgment  on  the  verdict,  what  alterar 
tion  will  there  be  produced  m  fiivor  of  the  defendant  ?  Not  the 
least ;  for,  even  if  the  judgment  on  the  demurrer  free  him  that  his 
plea  is  good  as  to  the  first  seven  counts,  still  he  can  have  no  other 
judgment  as  to  them  than  he  now  has.  To  reverse  them  now,  to 
give  him  a  chance  of  obtaining  a  judgment  in  his  favor  on  that 
demurrer,  will  be  only  to  give  him  an  opportunity  to  obtain  that 
which  he  already  has,  a  discharge  from  these  counts.  If  the  Cir- 
cuit Court  has  committed  an  error  in  giving  judgment  before  dis- 
posing of  the  demurrer  formally,  it  is  a  very  immaterial  one,  doing 
no  hai*m  to  the  defendant  below,  nor  having  the  least  operation 
upon  the  merits  of  the  cause. 

As  to  Cooper's  testimony,  will  it  be  of  any  use  to  discuss  the  ad- 
missibility thereof?  The  exception  contained  in  the  bill  of  excep- 
tions is  probably  overruled  by  the  demurrer  to  evidence,  which 
admits  the  truth  of  this  testimony  with  all  the  other  testimony  set 
forth  in  the  demurrer ;  which  admission  of  the  truth  must  be  sub- 
sequent to  the  time  of  its  reception.  Can  that  be  relied  on  as  true 
which  is  not  admissible,  for  fear  it  may  not  be  true  ?  In 
all  legal  proceedings,  if  you  make  *  a  stand  at  one  point,  [160] 
and  afterwards  retreat  to  another,  the  former  is  wholly  re- 
linquished. It  is  for  the  avoidance  of  going  forward  and  backward, 
and  to  keep  the  cause  in  progression,  that  the  parties  must  advance 
continually  and  not  retreat.  For  this  reason  I  apprehend  it  is,  that 
after  a  bill  of  exceptions,  the  exceptant  cannot  move  for  a  new  trial. 
1  W.  Black.  Reports,  929.  If  you  bring  error,  you  cannot  after- 
wards move  to  set  aside  the  judgment  for  irregularity,  for  error 
brought  admits  the  existence  of  the  judgment,  and  that  it  is  only 
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reversible  for  error,  and  not  void  for  irregularity.  For  the  same 
reason,  after  moving  an  arrest  of  judgment,  jou  cannot  move  for  a 
new  trial.  Moving  an  arrest  admits  that  you  are  satisfied  with  the 
correctness  of  the  verdict.  2  Salk.  647  ;  B.  N.  P.  825.  Suppose 
we  gave  judgment  on  a  demurrer  joined  in  iavor  of  the  plaintiff  at 
law,  and  at  the  same  time,  as  to  part  of  the  evidence,  that  it  was 
not  admissible :  is  not  here  two  contrary  decisions,  one  going  upon 
the  admissibility  and  truth  of  all  the  testimony,  the  other  upon  the 
inadmissibility  of  part ;  one  resulting  in  an  affirmation  of  the  judg- 
ment, the  other  in  the  reversal  ?  This  is  so  nnsystematical  and 
anomalous  that  it  cannot  be  correct.  The  bill  of  exceptions  most 
be  abandoned  when  the  demurrer  to  evidence  is  filed.  How  can 
you  call  upon  the  court  to  decide  upon  the  admitting  facts,  and 
at  the  same  time  say  the  fact  is  not  admitted,  as  most  certainly 
it  is  not,  if  you  insist  that  the  evidence  it  is  founded  upon  is  not 
competent  to  be  received  for  any  purpose  ?  This  is  certainly  so 
where  the  demurrer  is  joined  ;  but  where  not  joined,  it  is,  perhaps, 
as  if  never  offered.  All  stands  upon  the  exceptions  and  verdict, 
and  that  leads  to  the  merits  of  the  exception,  which  shall  be  con- 
sidered hereafter. 

As  to  the  demurrer  to  evidence,  where  either  party,  for  instance 

the  defendant  below,  cannot  prevail  by  showing  the  testi- 
[161]     mony  inadmissible  to  have  it  rejected,  *  but  says  that  the 

evidence  itself,  though  competent  to  be  received,  and  though 
it  maintain  the  fact  which  it  is  ofiered  t6  prove,  does  not  still  in 
law  maintain  the  case  of  the  plaintiff,  but  is  afraid  the  jury  vrill 
misapply  the  law  if  they  determine  both  the  law  and  fact,  and  at 
the  same  time  fears  that  they  will  not  give  a  special  verdict,  leav- 
ing the  law  for  the  court  to  apply ;  then,  by  demurrer  to  evidence, 
he  may  cause  the  fact  to  appear  as  satisfactorily  as  if  stated  in  a 
special  verdict.  If,  therefore,  the  evidence  demurred  to  be  parol 
and  circumstantial,  upon  which  the  jury  may  infer  the  fact  it  is 
offered  to  establish,  then  the  demurrant  must  admit  the  fact  in  the 
same  way  as  a  special  verdict  would  state  it.  Upon  a  special  ver- 
dict the  court  cannot  make  any  inference  from  evidence,  however 
plain  and  irresistible  that  inference  may  be.  So,  likewise,  the 
court  cannot  do  so  upon  evidence  stated  in  a  demurrer.  It  will  not 
do  for  the  demurrant  to  say,  I  agree  the  court  may  infer  all  that 
the  jury  legally  might,  for  the  judges  cannot  respond  to  a  question 
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of  fact.     Suppose,  in  a  special  verdict  in  trover,  the  evidence  be 
stated,  and  that  shows  clearly  a  demand  and  refiisal,  whence  the 
jury  might  and  ought  to  have  inferred  a  conversion ;  yet  the  court 
cannot  give  judgment,  because  they  cannot  make  the  inference,  and 
say  there  was  a  conversion.     The  demurrer  to  evidence  being  in 
place  of  a  special  verdict,  must  have  the  same  certainty  in  all  re- 
spects, and  not  leave  it  to  the  court  to  make  inferences,  which  they 
have  no  more  right  to  do  in  this  case  than  in  that  of  the  special 
verdict,  which  in  short  they  have  no  right  to  do  in  any  case.     If 
an  inference  be  once  made  by  the  court,  from  evidence  stated,  it 
will  soon  be  stated  in  numerous  cases,  and  the  conclusion  be  left  to 
the  court,  which  will  thereby  become  clothed  with  the  powers  of 
a  jury  as  well  as  their  own,  and  will  become  both  judges  and  jurors. 
The  trial  by  jury  will  be  gradually  laid  aside  ;  than  which  no  idea 
can  be  more  aBhorrent  to  my  mind.     The  judges  in  draw- 
ing conclusions  *  sometimes  will  go  as  far  as  a  juiy  would,     [162] 
at  other  times  Ml  far  short ;  and  the  result  of  all  their 
conclusions,  in  almost  every  case,  be  more  or  less  different  from  what 
would  be  the  verdict  of  a  jury.     Is  not  here  the  creation  of  a  tri- 
bunal deciding  upon  facts  that  will  gradually  supplant  the  jury 
trial  ?     Is  not  here  a  jury  superseded,  and  its  province  usurped  ? 
This  can  only  be  avoided  by  requiring  the  demurrant  to  admit  the 
facts,  the  same  that  a  jury  might  find,  and  then  the  court  will 
have  nothing  to  do  but  to  apply  the  law.     And  if  these  facts  shall 
not  be  admitted,  then  let  a  jury  find  a  special  verdict,  or,  if  they 
will  not  do  so,  and  find  against  law,  let  their  verdict  be  set  aside. 
Thus  will  ancient  boundaries  be  preserved,  and  the  wisdom  of  our 
ancestors  be  not  disregarded.     As  in  the  present  instance,  the  de- 
murrant did  not  offer  to  admit  any  fact  whatever,  but  only  to  leave 
it  to  the  court  to  make   inferences,  therefore  the  plaintiff  below 
ought  not  to  have  been  compelled  to  join  in  the  demurrer. 

Whether  the  evidence  offered  be  conducive  to  the  fact,  in  other 
words,  whether  it  be  competent  to  be  received  towards  the  estab- 
lishment of  the  fact,  the  judge  determines;  and  his  sentence  is 
appealed  firom  by  a  bill  of  exceptions.  But  if  the  evidence  be  re- 
ceived, then  how  far  it  conduces  to  the  proof  is  for  the  jury  to  de- 
termine ;  and  he  that  demurs  must  admit  the  fact  it  conduces  to 
prove,  and  which  a  jury  might  infer  from  it ;  otherwise,  you  take 
from  the  party  producing  the  evidence  the  benefit  of  the  conclusion 

41 
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which  the  jury  might  make  in  his  favor,  if  the  cause  were  not  taken 
from  them. 

Then  let  it  be  inquired,  does  the  evidence  stated  in  the  demurrer 
conduce  to  the  establishment  of  the  fact  of  an  instrnvl  oompiUastU^ 
and  promise  on  the  part  of  the  administrator  ?  If  he  promise  pay- 
ment, or  admit  the  debt,  from  whence  a  promise  is  inferred,  the  ac- 
tion must  be  against  himself  personally,  and  for  Batis£su;tion 
[163]  de  bonis  propriis.  And  the  promise  *  must  be  supported 
by  a  sufficient  consideration,  as  having  assets  and  forbear- 
ance and  the  like.  If  you  sue  upon  the  a$8umpsit  of  the  intestate, 
and  prove  a  promise  by  the  administrator  after  the  death  of  the 
intestate,  that  is  irrelevant  testimony  which  does  not  support  the 
declaration.  The  right  way  in  such  a  case  is  to  declare  on  an 
ifisimvl  compyiamt^  which  does  not  subject  the  administrator  per- 
sonally, being  only  an  ascertainment  of  a  preexisting  demand  due 
from  the  intestate,  and  to  be  satisfied  out  of  his  assets.  If  you  sue 
the  administrator  and  he  plead  the  act  of  hmitations,  you  cannot 
reply,  he,  the  administrator,  promised  in  three  years,  for  that  is  a 
departure  from  the  declaration,  which  is  founded  upon  a  promise  of 
the  intestate.  2  Haywood,  282,  283,  where  are  cited,  4  Term, 
347  ;  H.  Bl.  Keport,  104, 108, 110.  Therefore  you  must  sue  the 
administrator  himself  upon  his  own  promise,  and  must  allege  an 
irmmul  computassit  and  promise  thereon,  in  order  to  recover  against 
the  assets  of  the  intestate,  and  not  charge  the  administrator  de  bonis 
propriis.  The  law  from  an  acknowledgment  cannot  imply  a  promise, 
having  the  latter  effect,  but  will  imply  an  insimtd  campuianit  and 
promise,  therefore  affecting  only  the  assets  of  the  deceased.  1  H. 
Bl.  Reports,  104,  105.  To  prove,  therefore,  an  admission  of  the 
demand,  is  to  offer  evidence  of  a  circumstance  from  which  the  jury 
may  legally  infer  the  insimtd  computcLuit  and  promise  ;  and,  there- 
fore, ought  distinctly  and  unequivocally  to  admit  in  his  demurrer  to 
such  circumstantial  evidence,  that  the  defendant  did  account  with 
the  plaintiff,  and  promise  to  pay  as  stated  in  the  declaration,  or 
ought  to  withdraw  his  demurrer,  and  leave  it  to  a  jury  to  say 
whether  the  facts  were  so  or  not.  The  Circuit  Court  did  not  err 
in  refusing  to  compel  the  plaintiff  below  to  join,  and  in  leaving  to 
the  jury  to  decide  upon  the  evidence.  We  concur  with  the  doc- 
trine laid  down  in  2  H.  Bl.  Reports,  187. 
[164]         *  As  to  Cooper's  testimony,  upon  what  ground  can  it 
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be  rejected  ?  Not  on  the  ground  of  its  having  been  a  confiden- 
tial communication,  for  that  is  every  day  extorted  firom  the  con 
fidant,  except  in  the  case  of  counsel,  solicitor,  and  attorney,  and  is 
confined  to  these  only,  it  being  in  the  contemplation  of  law  of  more 
importance  to  do  justice  than  to  observe  the  rule  of  social  conven- 
ience, which  obliges  to  secrecy.  Such  evidence  may  be  extorted 
from  the  party  himself^  by  bill  in  equity.  He  suffers  no  wrong  if 
another  be  compelled  to  disclose  what  he  himself  would  be  obliged 
to  disclose.  Can  it  be  urged  that  the  defendant  below  spoke  to 
Oooper,  upon  the  snppontion  that,  being  incapacitated  to  be  a  wit* 
ness,  he  would  not  be  allowed  to  give  evidence  of  the  conversation 
on  the  trial  ?  One  of  several  defendants  discharged  firom  the  action 
by  judgment  of  the  court,  may  be  a  witness.  Peake*s  Evidence,  29. 
Why  should  the  witness  be  repelled  here  more  than  in  that  case  ?  Can 
it  be  rejected^on  the  ground  that  it  was  an  o£fer  with  a  view  to  com- 
promise ?  Both  Cooper  and  Bedford  disavowed  a  compromise,  and 
the  admission  was  not  made  until  Bedford  was  informed  that  Cooper 
was  a  surety  for  costs,  and  could  not  be  a  witness.  We  take  it  that 
this  was  the  reason  why  Bedford  conversed  with  him  at  all.  It 
was  not  an  offer  to  purchase  peace,  nor  a  concession,  nor  proposition 
made  for  that  purpose,  but  an  admission  of  what  the  speaker  con- 
ceived to  be  true  in  relation  to  the  plaintiff's  demand. 

With  respect  to  Cabiness'  deposition,  the  writing  by  a  disinter* 
ested  person,  selected  by  the  takers  of  the  deposition  to  write  for 
them  in  their  presence  and  under  their  direction,  is  as  well  as  if  one 
of  themselves  had  written  it.  And  it  cannot  be  that  Bedford  had 
not  notice  of  taking  the  deposition,  for  his  brother  was  sent  by  him 
for  that  purpose,  and  was  present  when  it  was  taken. 

Judgment  of  the  Oireuit  Court  affirmed. 

See  ^ng's  Digest,  449,  5921,  5929,  9484, 11,070, 11,890. 
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[166]     *  Ovbkton's  Lessee  v.  Campbell  and  Lackey. 

[^lAind  Law,  —  GranU  attached  in  Collateral  Actions.  —  Verity  of  Rec- 
ords, —  Trial  hy  «7wry.] 

Whyte,  Judge.  The  same  question  is  raised  in  this  case  as  was 
in  that  of  Oatron^s  Lessee  v.  Charles  Lowry  and  Alexander  Lowry^ 
which  has  been  twice  argued  at  Carthage,  and  is  jet  depending  on 
an  advisari*  My  opinion  is  formed  in  that  case,  and  is  the  same 
that  I  think  ought  to  be  delivered  upon  the  same  question  in  this.  1 
will,  therefore,  for  the  purpose  of  being  the  more  clearly  ander- 
stood,  state  the  facts  of  that  case  and  my.  opinion  upon  them,  for  the 
governance  of  both,  so  far  as  my  opinion  goes.  In  Catron^s  Lessee 
V.  Lowry ^  the  facts  were  agreed,  and  are  as  follows :  — 

The  parties  agree  that  the  following  are  the  facts  in  this  cause : 
The  plaintiff's  title  is  by  virtue  of  a  grant  issued  by  the  State  of 
Tennessee  to  the  lessor  of  the  plaintiff,  upon  an  entry  made  in  the 
third  surveyor's  district,  which  grant  is  dated  on  the  —  day  of 

,  1816,  and  prior  to   the  sessioa  of  the  General  Assembly, 

in  said  year,  upon  an  entry  dated  the  —  day  of  ^  1814. 

Said  grant  covers  the  land  in  controversy,  of  which  defendant  was 
in  possession  at  the  date  of  said  entry  and  grant,  and  of  issuing  the 
writ  in  this  cause.  The  defendant  derives  his  title  by  virtue  of  a 
grant  issued  by  the  State  of  North  Carolina,  on  the  7th  day  of 
March,  1796,  upon  a  military  warrant  issued  by  said  State.  The 
title  under  said  grant  was  regularly  conveyed  from  the  grantee  to 
the  defendant,  before  the  date  of  the  entry  and  grant  under  which 
plaintiff  claims  title ;  and  at  and  before  those  several  periods  the 
defendant  was  in  possession  of  said  land  under  said  grant, 
[166]  and  the  title  conveyed  to  him.  Said  *  grant  covers  the 
land  in  controversy,  of  which  defendant  was  in  possession 
as  aforesaid.  The  said  land  now  in  controversy  is  situated  about 
two  and  a  half  miles  east  of  a  line  running  south  from  where  the 
Kentucky  line  crosses  Cumberland  River,  as  said  line  was  run  by 
William  Christmas,  the  late  principal  surveyor  of  the  first  district 
in  this  State,  in  the  year  1807,  the  eastern  boundary  of  the  res- 
ervation of  lands  for  the  officers  and  soldiers  of  the  Continental  line 
of  North  Carolina ;  was  never  run  and  marked  by  the  State  of  North 
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Carolina,  and  out  of  the  military  reservation,  as  prescribed  by  the 
act  of  North  Carolina,  nor  was  the  same  ever  marked  until  the  same 
as  aforesaid  by  the  State  of  Tennessee,  and  recognized  as  the  east- 
ern boundary  of  the  first  district.  Said  land  is  situated  about  40 
miles  south  of  the  Kentucky  line,  where  the  same  crosses  Cumber- 
land River. 

It  is  agreed  by  the  parties,  that  on  the  within  statement  of  facts 
the  court  may  pronounce  judgment  as  upon  the  finding  of  the  same 
by  a  jury ;  and  if  it  should  be  the  opinion  of  the  court,  that  from 
the  law  arising  thereon  the  plaintifi^  ought  to  recover,  that  judgment 
be  entered  for  the  plaintiff  for  his  costs  and  term  and  damages ; 
and  if  upon  said  facts  the  law  be  for  the  defendant,  that  a  judgment 
be  entered  for  the  defendant,  and  that  he  recover  his  costs.  It  is 
mutually  agreed  by  said  plaintiff  and  defendant,  by  their  counsel, 
that  the  cause,  John  Carson's  Lessee  against  Charles  and  Alex- 
ander Lowry,  be  transferred  to  the  Supreme  Court  of  Errors  and 
Appeals  for  said  circuit,  to  be  there  finally  decided  upon  the  facts 
agreed  by  said  parties,  and  entered  upon  record. 

As  has  been  stated  from  the  bar,  the  question  made  by  this 
case  agreed  has  come  often  before  the  courts  of  this  State,  and  has 
received  different  determinations.  In  this  contrariety  of  decision, 
and  without  reference  to  the  opinions  on  either  side,  which 
are  entitled  to  the  greatest  respect,  I  shall  consider  the  *  case  [167] 
being  unsettled  as  re9  integra^  and  take  it  up  as  it  was  ar- 
gued at  the  bar. 

Two  general  positions  have  been  taken.  First,  that  the  defend- 
ant's grant  is  void ;  and  second,  that  being  void,  this  can  be  shown 
on  a  trial  in  ejectment. 

To  establish  the  first  position,  threis  grounds  have  been  assumed 
on  argument.  First,  that  the  State's  officers  had  no  authority  to 
issue  a  grant  for  land  upon  a  military  claim,  by  the  act  of  1783,  ch. 
8,  §  7,  lying  out  of,  or  beyond  the  bounds  prescribed  by  the  said 
seventh  section  of  the  said  act;  second,  that  the  act  of  1788,  ch.  8, 
§  7,  not  having  given  such  authority,  it  cannot  be  considered  as  em- 
braced by  the  act  of  April,  1784,  ch.  14,  §  7 ;  and  third,  as  certainly 
not  authorized  by  act  of  October,  1784,  ch.  19,  §  7.  It  seemed 
to  be  admitted,  that  if  authority  is  not  conferred  by  one  or  other  of 
these  acts,  the  grant  is  void,  a  nullity  itself,  and  pursuant  to  the 
opinion  of  the  Supreme  Court  of  the  United  States  in  the  case  of 
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PcIKb  Lessee  v.  Wendal  and  others,  in  9  Crancb,  99.  On  the  other 
hand,  if  either  of  these  grounds  failed,  the  deduction  therefrom,  to 
wit,  that  the  grant  is  void,  failed  therewith. 

It  is  first  to  be  observed  what  was  the  object  of  North  Carolina 
in  these  acts  of  1783  and  1784.  The  State  of  North  Carolina,  in 
the  war  of  the  Revelation,  in  conjanction  with  her  sister  States  of 
the  Union,  constituted  an  efficient  party  in  carrying  on  that  war, 
and  in  maintaining  the  independence  which  had  been  declared.  In 
doing  this,  she  had  men  to  raise  in  making  up  her  quota  in  the  gen- 
eral cause,  and  also  to  supply,  from  time  to  time,  the  deficiencies 
which  the  casualties  of  war  produced.  These  troops  were  to  pay, 
and  money,  besides,  was  wanted  for  many  other  purposes,  as  is  nsnal 
in  such  cases,  much  beyond  her  supplies.  At  the  close  of  the 
struggle,  therefore,  she  found  herself  a  debtor  State.    To  discharge 

this  debt  was  the  object  of  these  laws  and  others  not  yet 
[168]     mentioned.    *Her  engagements  were  of  two  kinds:  for 

land  and  for  moneys.  She  contracted  with  her  troops  for 
the  first,  but  not  exclusively,  and  with  her  general  creditor  for  the 
second.  For  the  purpose  of  satisfying  these  different  engagements 
these  acts  were  passed ;  or,  as  she  has  expressed  it,  for  the  redemp- 
tion of  specie,  and  other  certificates,  which  were  documents  of  her 
public  debt  in  the  hands  of  her  general  creditor ;  and  for  discharging 
the  arrears  due  to  the  army,  she  passed  the  act  of  1783,  ch.  2 ;  and 
to  render  an  efiectual  and  permanent  reward  to  her  Continental  offi- 
cers and  soldiers  in  her  service,  for  their  signal  bravery  and  perse- 
vering zeal,  she  passed  the  acts  of  May,  1790,  of  1782,  ch.  8,  and 
of  1783,  ch.  8  ;  and  to  further  the  objects  in  view  by  these  acts,  or 
some  of  them,  she  afterwards  passed  the  acts  of  1784,  ch.  14,  §  7, 
April  session,  and  1714,  ch.  19,  §  7,  October  session.  These  acts 
either  appropriate  or  authorize  the  appropriation  of  the  greater  part 
of  her  western  lands,  by  her  military  claimants  and  by  others  who 
might  become  claimants  by  complying  with  the  terms  in  them  pre- 
scribed. It  would  be  unnecessary  here  to  quote  the  passages ; 
they  are  known  to  all ;  they  have  been  the  subjects  of  considerar 
tion  for  years  past,  and  references  by  year,  chapter,  and  sections, 
will  be  sufficient  in  order  to  be  understood.  In  the  year  1789, 
North  Carolina  ceded  the  tract  of  countrv  in  which  the  land  in 
controversy  lies,  together  with  all  that  which  now  composes  the 
State  of  Tennessee,  to  the  United  States,  expressly  upon  condition 
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that  all  lands  laid  off  or  directed  to  be  laid  off,  by  any  act  or  acts  of 
her  General  Assembly,  for  her  officers  and  soldiers,  shall  be  insured 
to  their  use  and  benefit,  and  that  of  their  assigns  respectively ;  and 
where  titles  under  these  acts  haye  not  been  perfected,  the  Governor 
shall,  irom  time  to  time,  perfect  them  in  the  same  manner  as  if  this 
act  had  never  been  made,  and  all  rights  reserved  by  any 
act  or  acts,  &c.,  &c.,  *  shall  continue  to  be  in  full  force  in     [169] 
the  same  manner  as  if  this  cession  had  never  been  made. 
1789,  ch.  3,  §§  1,  2.    The  defendant  in  the  cause  is  the  assignee 
of  a  soldier  under  these  acts,  whose  grant  issued  to  him  in  the  year 
1792,  from  the  State  of  North  Carolina,  by  virtue  of  the  provisions 
contained  in  the  cession  act.     The  plaintiff  is  a  claimant  under  the 
State  of  Tennessee,  by  grant  issued  to  him  long  after  the  issuing  of 
that  to  the  defendant.     Both  grants  cover  the  same  land,  and  be- 
fore any  title  set  up  under  the  younger  grant  can  be  acknowledged, 
the  elder  grant  must  be  impeached  and  disposed  of.    The  question, 
therefore,  necessarily  turns  upon  the  validity  of  the  elder  grant. 

It  is  argued  for  the  plaintiff  that  it  must  have  been  the  under* 
standing  of  the  Legislature  of  North  Carolina,  in  the  1788,  and  her 
intention  that  the  satisfaction  of  her  soldiers'  land  claims  should  be 
made  within  the  bounds  prescribed  by  the  seventh  section  and  third 
chapter  of  the  act  of  that  year,  and  not  otherwise ;  and  in  support 
of  this  it  is  said,  first,  that  the  intention  of  the  Legislature  is  to  be 
collected  £rom  the  legislative  act  itself,  according  to  certain  rules  of 
construction  which  the  common  law  has  adopted  and  laid  down  for 
the  interpretation  of  statutes;  that  one  of  these  rules  is,  that 
an  affirmative  statute  which  is  introductive  of  a  new  law,  direct  a 
thing  to  be  done  in  a  certain  manner,  that  thing  shall  not,  even 
although  there  are  no  negative  words,  be  done  in  any  other  man- 
ner. 6  Ba.  Abr.  877.  That,  therefore,  the  act  of  1783,  ch.  8,  §  7, 
assigning  the  bounds  for  the  satisfaction  of  the  military  land  claims 
of  the  North  Carolina  line,  cannot  be  satisfied  elsewhere,  and  the 
defendant's  grant  in  the  present  case  being  one  of  these  claims,  and 
lying  out  of,  or  comprising  lands  not  within  these  bounds,  is  void. 

It  is  true,  that  in  all  cases  the  substantial  parts  of  a  statute  must 
be  complied  with  and  pursued,  for  this  is  to  further  the  in- 
tention of  the  Legislature,  and  is  *  the  particular  thing  to  be     [170] 
regarded.     It  points  out  the  object  to  be  accomplished  by 
the  legislative*  act.     In  attaining  this  object  the  words  are  often- 
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times  disregarded)  and  even  particular  provisions  are  disregarded, 
as  in  the  instance  put  in  Bacon's  Ab.  subjoining  the  rule  quoted 
upon  the  statute  43  of  Elizabeth,  ch.  2,  which  requires  overseers 
of  the  poor  to  be  nominated  yearly,  in  Easter  week,  or  within  one 
month  after  Easter,  under  the  hand  and  seal  of  any  two  or  more 
justices  of  the  peace,  in  the  same  county  (whereof  one  to  b^  of  the 
quorum),  dwelling  in  or  near  the  same  parish  or  division  where  the 
parish  doth  lie.     Notwithstanding  the  affirmative  and  imperative 
words  and  provision  of  the  act,  which,  together  with  the  39th  of 
Elizabeth  is  introductive  of  a  new  law,  and  forms,  in  English  ex- 
pression,  the  Magna  Charta  of  the  poor,  the  court  ordered  a  manr 
damuB  to  issue,  to  supply,  what  ?  not  some  formality  in  the  ap- 
pointment ;  not  some  defalcation  extending  to  a  part  only  of  the 
provision  ;  but  to  supply  the  whole  provision  of  the  first  section  of 
the  statute.     Upon  what  grounds  ?     To  carry  the  intent  of  the 
Legislature  into  effect,  that  the  object  of  the  statute  might  be  ac- 
complished, not  defeated,  which  was  the  maintenance  of  the  poor. 
Although,  therefore,  the  justices,  who  by  the  act  were  authorized 
and  required  to  do  this,  had  failed  to  appoint  overseers  altogether, 
yet  the  court,  after  the  lapse  of  time  within  which  Uie  statute  gave 
the  authority  for  its  being  done,  ordered  by  mandamus  the  thing  to 
be  done,  notwithstanding   the  objection  of  a  new  law  and  that 
affirmative ;  for,  say  they,  against  the  justice  and  meaning  of  it  no 
negative  shall  be  implied,  and  it  must  be  liberally  construed.     See 
2  Str.  1124.   As  opposed  to  this,  the  case  in  1  Bur.  445,  was  cited. 
The  question  there  was,  whether  the  appointment  of  five  overseers 
was  good,  when  the  statute  says  four,  three,  or  two.     It  was  decided 
the  appointment  was  not  good.    This  does  not  impugn  the 
[171]     case  *  in  Strange,  as  I  understand  it,  but  supports  its  princi- 
ple, to  wit :  That  the  power  given  by  the  statute  of  Elizabeth, 
being  for  the  maintenance  of  the  poor,  shall  be  executed  for  them 
in  a  beneficial  manner,  and  to  their  advantage.     Now  the  case  in 
Bur.  doth  not  contradict  this.     The  appointment  of  five  overseers 
was  not  good.    Why  ?    It  was  not  beneficial  to  the  poor,  but  the 
contrary,  and  therefore  did  not  iurther  the  views  of  the  Legislature. 
And  the  reasoning  of  the  judges  shows  this ;  for,  in  rendering  their 
opinions  they  say,  a  great  number  may  not  do  business  better  than 
a  smaller,  and  it  is  attended  with  a  greater  expense,  and  that  when 
business  is  assigned  to  a  number  to  be  done,  it  prodiibes  the  delega- 
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tion  of  the  actual  transactions  of  it  to  a  few.  See  Bur.  448,  450. 
These  cases  sufficiently  prove  that  the  rule  relied  upon  from  Bacon's 
Abridgement,  377,  is  not  of  that  absolute,  fixed,  and  uncontrollable 
kind,  that  cannot  yield,  and  which  cannot  be  transgressed ;  but  that 
it  is  of  that  arbitrary,  technical,  and  artificial  kind  which  may  be 
exceeded  or  departed  from  for  good  reason  ;  that  it  is  resorted  to  as 
a  substitute  for  expressing  the  will  of  the  Legislature,  when  that 
will  is  equivocal  and  not  apparent ;  but  when  the  will  of  the  Legis- 
lature is  apparent,  or  may  be  reasonably  collected  and  inferred,  it 
gives  way  to  the  presence  of  that  for  which  it  is  a  substitute,  and 
is  controlled  by  it,  as  in  the  above  case.  Considering  this  rule, 
therefore,  as  only  indicative  of  the  intention  of  the  Legislature,  and 
resorted  to  for  this  purpose,  and  that  the  intention  of  these  acts  is 
apparent  from  the  acts  themselves,  and  may  be  well  collected  from 
them,  it  cannot  govern  the  present  case.  I  shall  state  what  I  con- 
ceive to  be  the  intention  of  North  Carolina  in  these  acts,  as  far  as 
it  bears  upon  the  question,  after  I  have  noticed  another  case  or  two 
presented  upon  this  point. 

Wilson  and  Mason,  1  Cranch,  68-102,  was  cited  and 
much  relied  upon,  for  its  general  reasoning  as  applicable  *  to  [172] 
the  present,  and  also  to  show  that  particular  or  limited  pow- 
ers must  be  strictly  pursued,  or  the  consequent  acts  are  void.  It  is 
to  be  observed  the  cases  are  not  parallel.  Wilson  and  Mason  was 
a  controversy  between  two  purchasers  of  the  same  kind  (money 
purchasers,  I  presume),  and  under  the  same  act,  that  of  Virginia, 
1779.  The  present  is  between  a  like  purchaser  and  a  military 
right  or  claimant  under  difierent  acts ;  that,  a  contest  between  an 
entry  and  a  survey  upon  a  caveatj  this,  between  two  grants  in  eject- 
ment. It  cannot  be  seriously  contended  that  all  the  principles 
which  would  govern  the  question  between  two  individuals  on  a 
caveatj  would  or  ought  to  have  the  like  efficacy  upon  a  grant ;  that 
the  subordinate  matters  anterior  to  the  emanation  of  a  grant,  should 
control  its  operation,  and  decide  its  validity  afler  issuance  under  all 
the  solemnities  of  law.  No  point  seems  to  be  better  settled  than 
this,  that  many  objections  which  upon  a  caveat  might  be  urged  with 
success  against  the  issuing  of  a  grant  to  a  party  upon  a  particular 
claim,  ceases  to  affect  that  claim  after  the  emanation  of  the  grant : 
as,  in  cases  of  occupancy,  who  has  the  occupant  right  (2  Tenn. 
Rep.  197,  198)  ;  on  the  locality  of  a  conditional  line  between  two 
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contiguous  occupants,  or  other  agreement  of  the  contending  parties 
(October,  1779,  ch.  4,  §  5)  ;  so  between  two  entries  when  the  bounds 
intersect  (April,  1779,  ch.  6,  §  6) ;  also  a  peaceable  possession  vrith 
an  improvement  for  seven  years  within  the  bounds  of  a  former 
entry,  without  interruption  or  declaration  of  right  from  or  by  the 
person  claiming  under  such  former  entry,  preference  shall  be  given 
to  the  settler  in  peaceable  possession.  Ibid.  §  2.  By  act  of  1778, 
ch.  3,  §  7,  surveyor  shall  run  dividing  lines  between  party  and 
party,  according  to  directions  received  from  them,  or  agreeable  to 
directions  from  a  jury,  without  regarding  the  cardinal  points.  Also, 
by  act  of  1777,  ch.  1,  §  6,  disputes  respecting  bounds  and 
[178]  priority  of  occupancy  *  shall  be  passed  upon  by  a  jury,  who 
shall  go  on  the  premises,  and,  hearing  the  allegations  of  the 
parties,  and  the  testimony  of  witnesses,  are  to  render  a  verdict  to 
the  court,  which  being  entered  with  the  entry  taker,  the  party  shall 
have  an  order  of  survey,  &c 

But  in  all  these  cases  of  the  patent  issuing  to  the  person  not  en- 
titled, that  is,  to  him  who  by  the  result  of  a  caveat  would  be  ad- 
judged not  to  be  entitled,  provided  the  case  had  been  examined, 
and  the  parties'  rights  controverted,  pursuant  to  the  provisions  of 
these  different  statutes  or  acts  of  Assembly  (which  may  happen, 
either  when  there  has  been  no  caveat^  the  filing  of  it  having  been 
prevented  by  fraud ;  or  where  there  has  been  one,  and  the  deter- 
mination upon  it  anticipated  by  the  fraud  of  the  party  surrepti- 
tiously obtaining  the  first  grant ;  or  where  the  determination  on  the 
eaveat  has  been  influenced  by  the  corrupt  practice  of  the  party), 
can  it  be  said  that  after  the  grant  has  issued  the  case  is  open  for 
these  objections,  and  for  examination  on  ejectment ;  and  that  the 
grant  may  be  declared  void  and  deemed  a  nullity,  if  it  ought  not  to 
have  issued  in  the  manner  it  did,  it  being  to  the  prejudice  of  the 
other  party  who  had  the  better  right  ?  It  cannot ;  an  undeniable 
train  of  supporting  decisions  in  this  State,  and  in  North  Carolina, 
and  elsewhere,  say  the  reverse.  ' 

The  remaining  authority  on  this  ground  is  the  case  of  PoWt 
Lessee  v.  Wendal  and  others,  in  the  Supreme  Court  of  the  United 
States,  which  lays  down  this  doctrine,  to  wit :  *^  There  are  cases  in 
which  a  grant  is  absolutely  void  ;  as  where  the  State  has  no  title  to 
the  thing  granted,  or  the  officer  no  authority  to  issue  the  grant.'* 
9  Cranch,  99.     This  authority  states  two  cases  where  the  grant  is 
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absolutely  void.  The  first  does  not  apply,  for  it  is  admitted  on 
either  side  that  the  State  had  a  title  to  the  thing  granted.  It  is 
presented  on  account  of  the  second  case,  and  it  is  said  that 
the  defendant's  claim,  being  a  military  one,  was  *  by  the  act  [174] 
of  1783,  ch.  8,  §  7,  directed  to  be  located  within  the  bounds 
prescribed  by  the  said  seventh  section ;  which,  not  being  done,  but 
located  elsewhere,  the  officer  had  no  authority  to  issue  the  grant. 
I  subscribe  to  the  doctrine  contained  in  the  above  two  cases  as  I 
understand  them.  They  are  corroborated  by  the  decisions  of  some 
of  the  States  which  I  have  seen,  and  they  may  be  by  all  for  what  I 
know ;  I  have  not  seen  all.  Indeed,  they  seem  to  be  the  essence  of 
these  decisions  extracted,  and  concisely  expressed.  The  State  may 
be  said  to  have  no  title  to  the  thing  granted,  in  the  case  of  land 
where  it  lies  out  of  the  limits  of  the  State,  for  there  the  right  of 
another  sovereignty  takes  place ;  as  a  grant  for  land  purporting  to 
lie  in  some  county  adjoining  the  Virginia,  Kentucky,  or  other 
neighboring  State  line,  and  its  actual  location  is  beyond  that  line, 
and  covering  land  in  such  neighboring  State,  there  the  grant  is  ab- 
solutely void :  so  where  the  State  has  given  away  a  portion  of  her 
territory  for  a  particular  time  or  use,  as  the  reservation  of  the  lands 
comprised  within  the  limits  prescribed  in  the  fifth  section  of  the  sec- 
ond chapter  of  the  act  of  1788,  making  and  stating  the  said  bounds 
to  be  a  reservation  to  the  Cherokee  Indians  and  their  nation  forever ; 
there  she  hath  divested  herself  of  the  title  until  acquired  by  some 
future  act ;  so  also  the  common  case  when  the  State  has  granted 
land  to  an  individual.  In  all  these  cases  the  grant  may  be  said  to  be 
absolutely  void,  for  want  of  title  to  the  thing  granted.  In  the  first 
case,  the  State  never  bad  any  title,  and  in  the  others  she  had  pre- 
viously parted  with  her  title,  and  nothing  was  left  for  the  grant  to 
operate  upon.  Under  the  second  case,  to  wit,  where  the  officer  had 
no  authority  to  issue  the  grant,  may  be  properly  comprised  those  cases 
where  the  State  still  holds  the  right  or  title  to  the  land,  but  has  said 
that  she  will  not  part  from  it,  and  consequently  has  forbidden  her  offi- 
cers, who  are  the  instruments  for  passing  her  title  or  interest 
in  her  lands,  authorized  *  and  instructed  for  the  purpose,  to  [175] 
make  a  disposition  of  them.  Such  are  the  instances  in  the  act 
of  June,  1781,  ch.  7,  §  7  ;  the  words  are,  "  It  shall  not  be  lawful  to 
enter  any  lands  with  any  entry  taker  in  this  State,  and  in  case  any 
shall  be  entered  after  the  passing,  the  same  are  declared  null  and 
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void.  And  every  entry  taker  is  strictly  required  to  forbear  making 
any  farther  entries  on  any  pretense  whatever."  By  this  law  the 
whole  of  the  {unctions  of  the  State  officers  for  the  passing  of  her  title 
to  lands  is  suspended,  and  their  authority  withdrawn.  This  act  was 
repealed  by  1788,  ch.  2,  §  2.  Suppose  after  the  passage  of  this  and 
before  its  repeal  an  entry  had  been  made,  and  the  land  so  entered 
had  passed  into  a  grant  b/  the  State's  officer,  it  Would  have  been 
an  instance  of  a  want  of  authority  in  the  officer  of  the  State  to  issue, 
and  an  example  of  the  second.  So  in  the  act  of  1783,  cb.  2,  §  6, 
is  another  instance  where  the  officer  has  no  authority  to  issue  with- 
out taking  into  view  the  fifth  section  of  the  same  act.  So  in  like 
manner  is  another  instance  in  the  twelfth  section  of  the  act  of  1783, 
ch.  2,  which  forbids  the  entry  of  the  great  island  in  Holston  River, 
and  declaring  that  if  any  such  should  be  made,  it  is  void ;  without 
taking  into  view  the  treaty  referred  to  in  said  section.  Another  in- 
startce  is  ftimished  by  the  act  of  November,  1777,  ch.  1,  §  8.  Be- 
tween all  these  and  the  case  before  the  court,  it  is  conceived  a  great 
difference  exists ;  and  that  they  are  also  very  different  from  cases 
of  irregularities,  or  imperfect  execution  of  authority  in  not  strictly 
pursuing  it,  or  omissions,  or  mere  fi*auds  in  the  officers  issuing  the 
grant.  In  the  instances  put,  the  authority  of  the  State's  officers 
appointed  for  the  purpose,  and  intrusted  with  the  execution  of  all 
the  formulae  prescribed,  for  commencing,  prosecuting,  and  perfect- 
ing the  title  in  the  grantee  to  lands,  and  of  passing  from  the  State 
her  title  to  the  same,  ceases  to  exist  in  some  form  or  other,  whether 
by  suspension  as  in  some,  or  by  abrogation  as  in  others. 
[176]  The  authority  *  to  act  in  any  manner  is  done  away.  The 
State  has  declared  her  will,  that  her  interest  is  not  to  be 
transferred,  and  that  if  attempted,  the  acts  of  her  officers  therein 
are  void,  a  mere  nullity,  having  no  effect  whatever. 

I  shall  now  make  an  application  of  the  doctrine  in  Polk  and 
Wendal,  as  I  understand  it,  to  the  case  under  consideration,  and  in 
doing  this  I  will  admit  in  efiect  as  the  plaintifi^'s  counsel  contend, 
that  the  State's  officer  had  no  right  in  one  sense  to  issue  the  grant 
in  question  to  the  defendant,  that  is,  that  he  had  no  directions  to 
issue  a  grant  on  the  defendant's  claim,  being  a  military  claim,  for 
land  in  John  Armstrong's  bounds.  The  statement,  then,  is  this : 
North  Carolina  authorized  her  officer  to  issue  grants  upon  military 
claims,  for  the  land  comprised  within  the  military  bounds  designated 
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in  the  seventh  section  of  the  third  chapter  of  1783 ;  and  she  au- 
thorized her  officer  to  issue  grants  upon  John  Armstrong's  claims, 
for  lands  within  John  Armstrong's  bounds.  The  officer,  however, 
instead  of  pursuing  this  authority  strictly,  issued  the  defendant's 
grant,  being  a  military  claim,  for  lands  comprised  within  John 
Armstrong's  bounds.  Now  this  was  an  irregularity  in  the  exe- 
cution of  his  authority,  or  a  non-pur^ance  of  its  directions ;  but 
the  lands  within  both  bounds,  the  military  and  John  Armstrong, 
we^e  grantable  by  order  of  the  State.  The  officer  had  a  right  to 
issue  a  grant  passing  the  State's  title  to  both,  the  one  to  one  claim- 
ant, the  other  to  the  other.  But  the  officer  has  granted  a  part  of 
John  Armstrong's  bounds  to  a  different  claimant  than  the  law  con- 
templated. The  question  is,  does  this  make  the  grant  absolutely 
void  ?  My  opiuion  is  that  it  does  not.  Were  the  defendant's  claim 
to  be  considered  as  that  of  a  purchaser  simply,  and  as  similar  to  a 
claimant  in  John  Armstrong's  office,  and  without  taking  into  view 
anj  other  acts  than  those  of  1783, 1  would  have  no  hesita- 
tion in  saying  that  it  was  voidable  by  suit  for  *  this  irregu-  [177] 
larity,  upon  process  and  proceedings  suitable  and  authorized 
for  this  purpose.  But  as  this  claim  is,  I  have  my  doubts  whether  it 
is  even  voidable,  as  I  shall  state  presently.  I  think  I  am  well  sup- 
ported by  authority  in  my  opinion,  that  this  grant  is  not  absolutely 
void.  The  case  of  Sears  v.  Parker^  in  1  Haywood,  126,  135,  is 
parallel  to  the  present.  The  defendant,  Parker,  was  a  claimant  of 
confiscated  property  under  the  laws  of  North  Carolina,  to  wit,  land 
which  had  belonged  to  M^CuUoch ;  but  the  grant  contained  other 
land  besides  M'CuIIoch's,  to  wit,  vacant  land.  This  vacant  land 
contained  in  Parker's  grant,  Sears  afterwards  obtained  a  grant  for, 
and  brought  his  ejectment,  and  it  was  decided  he  could  not  recover ; 
for,  by  the  court.  Judges  Ashe  and  Williams,  we  have  often  de- 
cided, and  are  now  of  opinion,  that,  the  State  having  granted  vacant 
lands,  the  first  patentee  will  be  entitled  to  hold  them,  notwithstand- 
ing any  attendant  circumstances  that  will  render  the  grant  voidable, 
until  it  be  actually  avoided.  In  this  case,  the  defendant,  Parker, 
is  a  claimant  of  confiscated  lands  by  purchase  of  a  certain  quantity 
specified,  and  the  State's  officer  is  directed  to  issue  a  grant  in  sat- 
isfaction of  the  purchase  money. 

So,  in  the  principal  case,  the  defendant,  Lowry,  is  a  claimant  of 
military  lands,  for  services  as  a  soldier,  of  a  certain  quantity  speci- 
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fied,  and  the  State's  officer  is  directed  to  issue  a  grant  in  satisfiu^tion 
of  these  services. 

In  that  case,  the  land  is  particularized  that  is  to  be  passed  bj  the 
grant  to  the  claimant,  to  wit,  confiscated  land,  and  it  is  to  be  within 
certain  bounds  designated  bj  the  grant  to  M^Culloch. 

So,  in  this  case,  the  land  is  particularized  that  is  to  be  passed  by 
the  grant  to  the  claimant,  to  wit,  military  land,  and  to  be  within 
certain  bounds  designated  in  the  seventh  section  of  ch.  3  of  1783. 

Parker*s   grant,   however,   contained  other  land    than 
[178]     *  that  directed  to  be  granted  to  him,  to  wit,  vacant  land ; 
but  it  was  grantable,  also,  upon  a  proper  claim  by  the  Staters 
officer* 

So,  likewise,  Lowry's  grant  contained  other  land  than  that  di- 
rected to  be  granted  to  him,  to  wit,  vacant  laud  also,  likewise  grants 
able  on  a  proper  claim  by  the  State's  officer. 

As  Lord  EUenborough  expresses  it,  these  two  causes  run  on  all 
fours  with  each  other.  The  principle  in  both  is  precisely  the  same. 
The  State's  officer  did  not  pursue  his  authority.  He  granted  the 
lands  to  a  wrong  claimant.  He  had  a  right  to  act,  but  he  acted 
improperly.  Having,  however,  the  authority  to  act,  his  act  is  not 
void,  so  says  the  book,  though  it  may  be  avoided. 

The  same  is  held  to  be  the  law  in  a  similar  case  in  the  State  of 
New  York,  from  what  fell  firom  the  Chief  Justice  Thompson,  in  the 
case  of  Jackion  v.  Q-obb^  13  Johnson,  524.  He  says,  if  the  commis- 
sioners of  the  land  office  had  mistaken  their  powers,  and  made  a 
grant  to  a  person  not  coming  within  the  description  in  the  act,  and 
the  patent  was  sought  to  be  vacated  on  that  ground,  there  can  be 
no  doubt  but  it  must  be  done  by  some  direct  judicial  proceeding. 
Now  this  is  precisely  the  case  in  Haywood's  Reports  and  the  pres- 
ent case.  In  the  present  case,  the  commissioners  of  the  land  office, 
that  is,  the  Governor  and  secretary,  issued  the  grant  to  the  person, 
says  the  argument,  not  coming  within  the  description  of  the  ad. 
The  person  coming  within  the  description  of  the  act,  thej  say, 
would  be  a  John  Armstrong  claimant ;  but  the  grant  is  not  made 
to  such  a  claimant,  but  to  a  military  claimant  that  does  not  meet  tiie 
description.  What  is  the  consequence?  Says  the  book,  if  the 
grant  is  sought  to  be  vacated  on  this  ground,  it  must  be  by  some 
direct  juchcial  proceeding.  From  this,  three  things  are  plainly  in- 
ferrable :  First,  that  in  the  State  of  New  York,  Lowry's 
[179]     grant  would  not  be  considered  void  ;  second,  *  at  most,  it 
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inrould  be  only  voidable ;  third,  that  the  matter  in  avoidance  could 
not  be  shown  on  a  collateral  issue,  as  not  guilty  in  ejectment. 

With  these  cases  of  Sears  and  Parker,  Jackson  and  Goes,  ex- 
hibiting what  is  an  improper  execution  of,  or  non-pursuance  of 
authority,  by  the  State's  officer,  in  issuing  a  grant,  and  the  effect 
thereof,  may  be  noticed  and  contrasted  the  cases  of  the  University 
qf  North  Carolina  v.  Johnson^  1  Haywood,  878,  875,  and  the  Same 
V,  Sawyer^  Taylor's  Rep.  114,  as  furnishing  instances  where  the 
officer  of  the  State  had  no  authority  to  issue  the  grant,  with  the 
effect  thereof  in  illustration  of  the  present  point  In  the  case  of  the 
University  v.  Johnson^  the  lands  had  been  granted  by  Lord  Gran- 
ville, in  1763,  to  Muckleheny,  who  left  the  State  in  a  year  or  two 
afterwards,  and  was  never  more  heard  of.  For  want  of  heirs  of 
Muckleheny,  these  lands  escheated  to  the  State,  and  by  the  act  of 
1789,  ch.  21,  §  2,  were  given  to  the  University.  The  defendant, 
Johnson,  in  the  year  1780,  got  a  grant  for  them  as  vacant  land.'  By 
the  court.  Judge  Hatwoob,  Williams,  Judge,  absent,  I  am  of 
opinion  for  the  University :  the  grant  is  absolutely  void  ab  initio^ 
and  its  invalidity  may  be  shown  on  a  trial  in  ejectment.  It  was 
issued  by  the  officers  of  the  State  without  any  authority  for  so 
doing,  and  is  no  more  binding  than  if  issued  by  other  persons  not 
called  Governor  or  secretary.  It  is  to  be  observed  here  that  the 
defendant's  grant  issued  in  the  year  1780,  and  the  authority  which 
the  officer  of  the  State  had  to  issue  grants,  at  that  time,  rested  upon 
the  act  of  November,  1777,  ch.  1,  §  3.  That  act  authorizes  the  is- 
suing grants  for  any  lands  which  have  not  been  granted  by  the 
crown  of  Great  Britain,  or  the  lords  proprietors  of  North  Carolina, 
in  fee,  before  the  4th  July,  1776,  or  which  have  accrued  or  shall 
accrue  to  the  State  by  treaty  or  conquest.  Johnson's  claim  was 
not  within  the  act.  His  lands  had  been  granted  by  the  lord 
pro[Mietor  before  *  the  4th  of  July,  1776 ;  and  though  they  [180] 
bad  accrued  afterwards  to  the  State,  it  was  not  by  either 
of  the  ways  mentioned  in  the  act,  to  wit,  by  treaty  or  conquest,  but 
by  another  way,  to  wit,  by  escheat ;  they  were  therefore  not  grantr 
able,  and  the  officer  had  no  authority  to  issue  a  grant  in  the  case. 
The  case  in  Taylor's  Reports  is  to  the  same  effect.  These  authori- 
ties appear  to  me  sufficiently  to  establish  that  Lowry's  grant  is  not 
void,  taking  it  upon  the  grant  of  authority  and  decision  only,  in 
cases  similarly  circumstanced,  and  this  without  the  consideration,  as 
an  additional  circumstance,  of  an  existing  difference  of  intention  in 
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the  Legislature  between  her  military  and  other  claimants,  as  respects 
the  satisfying  and  perfecting  their  claims,  and  of  this  difference 
operating  in  favor  of  her  military  claimants.  I  shall  now  proceed 
to  examine  this  intention,  and  whether  this  difference  exists  or  not 
must  appear  upon  the  face  of  the  acts  themselves,  or  be  collected 
from  them,  taken  in  conjunction  with  the  subject  matter  of  them. 
By  the  act  of  1782,  ch.  8,  §  6,  North  Carolina  states  the  particular 
quantity  of  land  each  of  her  military  claimants  are  entitled  to  have 
from  her  ;  she  makes  a  recognition  of  a  debt  or  duty  in  land  which 
she  owes  them,  and  that  for  its  satisfaction  a  tract  of  country  has 
been  reserved  by  act  of  Assembly,  so  long  ago  as  May,  1780,  to  be 
appropriated  for  this  purpose.  She  then  goes  on  the  same  act  of 
1782,  and  directs  steps  to  be  taken  for  laying  off  the  said  land, 
allotted  to  the  officers  and  soldiers,  in  one  or  more  tracts,  &c.,  and 
makes  other  regulations,  progressively  tending  towards  the  dischaige 
of  this  duty.  She  then  afterwards,  by  the  act  of  1788,  ch.  3,  §  7, 
says  ^^  that  the  officers  and  soldiers  shall  enter  and  survey  the  lands 
within  the  following  lines,"  &c.,  and  specifies  them.  In  the  next 
section  (8),  is  a  prohibitory  clause  as  to  all  others,  from  entering 

the  lands  within  the  said  bounds,  for  three  years  afler  pass- 
[181]     ing  the  act,  with  an  exception  *  in  favor  of  settlers  on  the 

Cumberland  River,  and  of  the  commissioner,  surveyor, 
guards,  and  others  who  laid  off  the  land ;  their  respective  quotas  are 
permitted  to  be  satisfied  within  the  same  bounds.  These  are  the 
acts  of  North  Carolina  on  which  the  military  claim  is  founded,  as 
far  as  regards  the  first  ground  of  argument ;  and  it  is  material  for 
the  expression  of  them  to  be  noticed,  for  it  differs  widely  from  the 
expression  of  those  acts  on  which  the  other  claims  are  founded,  or 
the  acts  containing  the  general  land  law,  as  it  is  called,  laying  open 
to  the  citizens  of  the  State  generally  the  vacant  and  disposable 
public,  lands  thereof  for  sale.  By  the  act  of  1777,  ch.  1,  after  de- 
claring what  lands  are  subject  to  entry,  and  the  mode  of  perfecting 
titles  to  them,  she,  in  §  9,  prohibits  any  right  or  title  to  be  acquired 
in  any  other  manner,  and  if  otherwise  obtained  shall  be  void.  By 
the  act  of  1783,  ch.  2,  the  entry  offices  which  were  shut  by  the  act 
of  1781,  ch.  7,  are  opened  again,  and  the  power  and  privilege  of 
entering  extended  to  all  lands  within  the  purview  of  the  act  of 
1777,  ch.  1,  and  in  the  same  manner  as  by  that  act.  By  this  act 
of  1783,  ch.  2,  also,  the  western  boundary  is  extended  to  the  Mis- 
sissippi, and  a  portion  of  the  lands  contained  within  this  extended 
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boundary  is  directed  to  be  subject  to  the  entry  of  J610  claims,  but 
sub  modo.  It  not  alone  simply  says  that  claimants  of  land,  by  the 
payment  of  JBIO  in  specie,  or  certificates  for  every  100  acres  to  be 
entered,  shall  enter  to  that  amount,  but  virtually  that  they  shall  not 
enter  elsewhere,  by  being  expressly  excluded  from  the  balance  by 
the  words  of  the  act;  it  prohibits  such  claimant  from  entering  within 
the  bounds  set  apart  for  the  Cherokee  Indians,  by  §  6 ;  it  prohibits 
him  from  entering  within  the  bounds  reserved  for  the  officers  and 
soldiers  of  the  Continental  line,  by  §  12 ;  and  it  prohibits  him  from 
entering  the  great  island  in  Holston  River,  by  the  same 
section.  These  are  the  *act8  originating  the  opposing  [182] 
claim,  and  it  is  believed  that  it  would  be  going  too  far  to 
say  that  thd  difference  of  the  language  used  by  the  Legislature 
in  these  acts  was  accidental,  and  not  intentional  in  them,  and 
therefore  not  entitled  to  any  specific  consideration  on  account  of  the 
difference.  A  good  reason  for  this  difference  is  presumed  to  exist 
between  the  claimant  under  1783,  ch.  2,  and  the  claimant  under 
1788,  ch.  8.  The  claimant  under  the  latter  act  is  a  military  one, 
unlike  the  claimant  under  the  former  act ;  he  is  not  a  recent  one, 
he  is  known  to  former  acts  ;  his  claim  is  recognized  as  a  preexisting 
one ;  himself  a  meritorious  claimant,  and  the  act  a  progressive  step 
towards  the  completion,  on  the  part  of  the  State,  of  a  previous  con- 
tract entered  into  by  her  with  him.  As  early  as  May,  1780,  by  her 
legislative  act  at  Newbem,  she  reserved  a  tract  of  country  to  be 
appropriated  in  rewarding  the  signal  bravery  and  persevering  zeal 
of  her  officers  and  soldiers  in  her  service.  This  act  I  have  not  been 
able  to  see,  but  from  the  mention  made  of  it  in  the  act  of  1782,  ch. 
8,  §  7,  I  take  the  purport  of  it  to  amount  to  an  agreement  to  settle 
lands  on  her  troops ;  and  notwithstanding  that  therein  no  particular 
lands  should  be  specified,  supposing  the  case  to  be  so,  yet  her  lands 
must  be  considered  as  bound  by  this  legislative  act  or  stipulation, 
and  in  point  of  dignity  and  solemnity  at  least  equal  to  the  articles 
or  covenant  of  an  individual.  If  an  individual  covenant  to  settle 
lands,  and  no  particular  lands  are  mentioned  in 'the  articles,  yet  the 
covenant  is  a  lien  upon  the  lands  of  the  covenantor  that  he  then 
was  seised  of.  2  Vern.  483.  The  State  was  therefore  under  an 
obligation  for  the  performance  of  her  contract  to  her  troops,  in  ren- 
dering them  their  respective  quotas  of  land ;  and  whether  satisfac- 
tion could  be  made  them  within  the  limits  assigned  in  ch.  3,  §  7  of 
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1783,  or  not,  impaired  not  the  obligation ;  the  performance  could 
not  depend  upon  these  particular  limits  or  be  measured 
[183]  *  by  them,  for  the  lien  equitably  extended  to  all  her  dispos- 
able western  lands,  as  in  the  case  of  ah  individual  it  would 
to  all  the  lands  he  was  seised  of  at  the  time  of  the  contract  (or 
might  even  afterwards  acquire,  according  to  2  Vern.  97).  And  we 
are  not  to  presume  that  the  State  would  be  deficient  in  good  faitli, 
or  would  consider  an  obligation  less  binding  on  her  than  on  a 
citizen,  or  that  a  different  rule  of  equity  should  regulate  her  con- 
duct, the  operation  of  which  would  give  a  latitude  in  her  favor 
forbidden  to  the  other.  These  being  her  obligations,  the  expression 
of  the  seventh  section  of  the  third  chapter  of  1783  may  be  well 
accounted  for,  and  considered  as  indicative  of  her  intention  in  per- 
forming her  contract,  pursuant  to  the  principles  of  equity.  Indeed, 
this  intention  sufiiciently  and  expressly  appears  in  all  her  acts  of 
Assembly  on  this  subject. 

How  stands  the  claimant  under  the  act  of  1783,  ch.  2  ?  He  had  no 
right  or  interest  previous  to  that  act.  And  his  own  proceedings  sub- 
sequent thereto  ?  He  was  not  a  party  to  a  former  contract ;  he  is  not 
considered  in  the  light  of  a  creditor  to  the  State  coming  forward 
to  have  his  debt  discharged  by  virtue  of  a  former  obligation.  He  is 
viewed  by  the  act  as  a  purchaser,  and  although  the  price  given  for 
the  land  may  be  the  document  of  a  debt  due  to  him  by  that  State, 
and  operate  an  extinguishment  of  that  debt,  yet  it  may  not  be  such 
document ;  it  is  still  received  as  a  price,  excluding  the  idea  of  a 
debt,  and  he  himself  is  considered  as  a  purchaser,  not  as  a  creditor. 
This  document  may  be  so  disposed  of  or  not  at  the  option  of  the 
holder.  It  may  be  otherwise  satisfied  by  a  money  payment,  the 
proper  fiind  for  its  discharge,  and  made  so  by  the  terms  of  the 
contract.  Act  of  Januaiy,  1781,  ch.  3,  §  7.  This  mode  of  extin- 
guishing her  certificate  debt  by  the  State  of  North  Carolina  is  collat- 
eral to  the  contract  by  which  it  was  created,  is  accidental 
[184]  as  to  it,  and  on  her  part  a  cumulative  *  mode  of  payment, 
adopted  by  her  for  her  own  convenience ;  and  without 
either  obligation  or  compulsion  on  the  side  of  the  creditor,  of  being 
acceded  to  by  him.  Hence,  although  the  State  by  this  act  expected 
and  fully  calculated  upon  a  partial  extinguishment  of  her  certificate 
debt,  yet  she  intended  it  to  be  so  indirectly,  and  not  eo  nomine^  and 
therefore  that  the  claimant  should  be  a  purchaser  under  the  act  of 
1783,  ch.  2,  and  not  as  a  creditor  under  the  act  of  1781,  ch.  2,  §  7. 
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North  Carolina,  therefore,  by  the  act  of  1788,  ch,  2,  is  considered 
as  bringing  a  part  of  her  western  lands  into  market  for  the  purpose 
of  sale.  She  had,  of  course,  the  terms  in  her  power ;  she  had  a 
right  to  say  what  lands  she  would  sell,  and  what  she  would  retain  ; 
what  was  her  price,  and  what  would  be  received  in  payment. 
It  cannot,  therefore,  be  expected  that  her  language  and  her  inten- 
tion to  these  two  difierent  claimants  should  be  the  same ;  but  dif- 
ferent, according  to  their  cases  and  the  nature  of  them. 

The  State  of  North  Carolina,  then,  in  1783,  ch.  3,  §  7,  when  she 
says,  ^*  the  officers  and  soldiers  shall  enter  and  survey  the  lands 
witliin  the  following  lines,"  hath  not  said  that  they  shall  not  enter 
and  survey  beyond  these  lines,  nor  hath  she  by  restrictive  terms 
confined  them  within  the  said  limits,  as  she  hath  the  other  claim- 
ants within  their  limits.  Mark  the  expression,  the  soldiers  shall 
enter  the  lands.  What  lands  7  The  lands  within  the  following  limits. 
Not  their  claims,  or  their  lands  which  might  be  considered  as 
synonymous  with  claims ;  but  the  lands,  thereby  limiting  and  con- 
fining the  land  in  these  lines  to  the  claim,  not  limiting  and  confin- 
ing the  claim  to  the  lands.  And  for  this  reason,  that  otherwise  her 
military  claimant  might  have  sustained  an  injury  in  derogation  of 
her  own  contract,  inasmuch  as  this  claim  ought  to  be.  satisfied  at 
all  events,  whether  the  particular  fund  assigned  was  com- 
petent or  not  to  the  purpose.  Not  so  *with  the  other  [185] 
claimant ;  he  came  forward  at  his  own  seeking,  not  clothed 
with  a  previous  duty,  to  receive  satisfaction  which  might  or  might 
not  be  then  made,  according  to  the  capacity  of  the  fiind ;  but  as 
a  purchaser  with  his  eyes  open,  of  the  identical  thing,  exhibited 
plainly  before  him  anterior  to  the  first  step  of  appropriation  taken 
by  him,  and  repulsive  of  the  possibility  of  a  mistake. 

From  this  view  of  the  acts  of  1780,  1782,  and  1783,  on  this 
ground  of  argument,  as  no  negative  is  expressed,  none  can  be  im- 
plied against  the  intention  of  the  Legislature  apparent  on  the  face 
of  the  acts,  taken  in  conjunction  with  the  subject  matter.  From 
this  view,  likewise,  the  grant  to  Lowry  is  not  even  voidable,  on  the 
ground  taken,  if  a  proper  proceeding  should  be  commenced  for  this 
purpose. 

Secondly,  it  is  next  in  the  order  of  the  argument  at  the  bar  to  be 
considered,  whether,  if  by  the  act  of  1783,  ch.  2,  §  7,  the  defend- 
ant's grant  was  not  authorized  to  issue  for  the  land  covered  by  iu 
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It  was  embraced  by  the  act  of  1784,  ch.  14,  §  7,  and  so  authorized. 
This  is  taking  in  the  case  of  removal,  and  the  first  question  is,  had 
the  State's  officer  a  power  or  authority  in  any  military  case  what- 
ever to  remove  ?  A  secondary  question  would  be,  upon  a  proper 
occasion,  whether  the  power  ought  to  have  been  exercised  in  this 
particular  instance  ?  And  here,  first,  it  is  to  be  considered,  whether 
this  authority  is  ^ven  by  the  seventh  section  of  the  act  of  April, 
1794,  ch.  14?  The  words  of  the  law  are  general,  and  to  extend  to 
all  manner  of  claims  ;  there  is  no  restriction  confining  the  remedy 
given  to  one  class  of  claimants,  in  preference  to  another ;  and  no 
reason  can  be  perceived  why  the  military  claimant  alone,  as  con- 
tended by  the  plaintiff's  counsel,  should  be  excluded  from  the  ben- 
efit of  an   act  introduced   to  give  redress  for  a  specified  evil,  to 

which  he  is  as  incident,  and  as  much  exposed,  as  any  other 
[186]     claimant.     *  What  is  the   evil  specified  ?     The  previous 

legal  appropriation  of  land  to  the  prejudice  of  any  enterer, 
his  entry  being  thereby  rendered  ineffectual.  Now  does  not  this 
evil  bear  as  hard  on  one  sort  of  enterer  as  another,  ceteru paribua^ 
upon  the  military  enterer,  as  the  enterer  in  John  Armstrong's 
ofiice,  or  any  other  enterer  ?  No  difference  can  be  perceived  in 
their  situation,  and  no  difference  ought  to  be  in  the  redress  of  their 
cases,  and  none  under  this  law  can  be  observed.  The  argument 
of  the  plaintiff  turned  on  the  word  entry  in  the  section  under  con- 
sideration. It  was  said,  efUry  was  a  term  used  in  reference  to 
Armstrong's  claims,  hcations  in  reference  to  military  claims.  The 
•terms,  therefore,  by  the  words  did  not  include  mUitary  claims.  It 
may  be  here  observed  that  this  criticism  is  not  strictly  correct ;  for 
the  very  law  which  specifies  the  military  bounds  says  the  officers 
and  soldiers  shall  enter  and  survey  the  lands  within,  &c.  If  the 
criticism  were  correct  it  would  not  govern  the  case,  for  the  statute 
being  remedial  would  be  extended  by  equity  to  the  military  claim- 
ant, being  within  the  same  mischief.  5  Com.  Dig.  257.  So  again, 
says  Baron  Comyns,  in  all  cases  within  the  same  mischief,  the  case 
shall  be  construed  within  the  intent,  though  it  be  not  within  the 
words  of  the  statute  (iWd.  258)  ;  and  this  intention  of  the  Legisla- 
ture is  to  be  gathered  from  reason.  Plowd.  205.  As  before  ob- 
served, no  reason  appears  why  the  military  claimant  should  be  made 
an  exception  of.  In  previous  acts  of  the  Legislature,  to  say  the 
least  of  him,  he  is  considered  and  treated  as  oieritorious  a  claimant 
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as  any.  But  it  is  not  perceived  that  the  act  affords  any  room  for 
the  objection ;  the  words,  "  any  entry,"  comprehends  every  case, 
and  it  is  a  well-known  rule  in  the  construction  of  statutes,  that  a 
statute  ought  upon  the  whole  to  be  so  construed  that,  if  it  can  be 
prevented,  no  clause,  sentence,  or  word  shall  be  superfluous,  void, 
or  insignificant*     6  Ba.  Abr.  380. 

*  Believing  the  military  claimant's  case  within  the  mis*  [187] 
chief  of  this  act,  what  is  the  remedy  given  by  it  ?  "  That 
(in  the  words  of  the  act)  the  surveyor  shall,  and  he  is  hereby 
authorized  to  survey  the  quantity  on  any  vacant  land  in  this  State." 
This  in  express  terms  confers  an  authority  for  removal  and  survey 
elsewhere,  on  any  vacant  lands  in  the  State. 

Whether  the  oflBcer  has  pursued  his  authority  in  this  or  any  other, 
case,  in  the  steps  antecedent  to  removal,  and  hath  done  his  duty  by 
the  act  of  removal,  is  what  ought  not  and  cannot  be  made  a  qnes* 
tion  of,  to  affect  the  validity  of  a  grant  from  the  State  on  a  collat- 
eral issue  like  the  present.  To  constitute  a  legal  discharge  of  duty, 
in  the  officer  in  this  case,  there  must  have  been  a  legal  entry  by 
Lowry,  or  the  person  under  whom  he  claims.  This  entry  must 
have  been  for  lands  which  had  been  previously  granted  or  entered 
and  located.  But  if  any  or  all  of  these  particulars  has  not  existed, 
for  example,  if  there  had  been  no  entry  of  Lowry's  claim,  or,  if  an 
entry,  an  illegal  one  ;  or  if  the  lands  entered  for  Lowry  had  not  been 
previously  granted,  or  entered  and  located,  but  remained  vacant  and 
subject  to  appropriation,  and,  notwithstanding  this,  the  officer  had 
surveyed  elsewhere,  as  he  has  done :  in  the  officers  it  would  be  a 
breach  of  duty,  it  would  be  a  malfeasance  in  his  office ;  but  should 
it  or  would  it  affect  the  grant  ?  How  could  a  purchaser  under  the 
grant  guard  against  this?  What  are  his  means  of  information? 
Has  he  any  adequate  means  ?  He  certainly  has  not,  for  some  of 
the  particulars  rest  in  the  knowledge  of  the  officer.  Suppose  he 
could  inform  himself  of  some  of  these  particulars  from  the  entry 
offices,  yet  how  inconveiiient  would  it  prove  in  practice ;  so  much 
so  as  to  be  a  complete  negative  to  information.  Other  particulars 
of  an  officer's  duty  are  not  upon  record,  but  are  matters  in  pais^ 
and  rest  in  the  breast  of  the  officer  himself.  Is  he  to  be  resorted  to 
for  information  ?  and,  if  he  is,  what  prospects  of  succeed- 
ing ?  *  If  official  duty  and  public  trust  are  not  sufficient  [188] 
guards  to  correct  conduct,  can  truth  and  candor  from  the 
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violator  be  expected  gratuitously  to  disclose  it  ?  The  conclasion  is, 
vain  would  be  the  search,  fruitless  the  attempt ;  and  if  the  object 
was  attained,  the  public  would  not  find  its  account  in  the  discovery. 
To  make  the  highest  public  document  of  the  landed  property  of  the 
country  depend  upon  the  strict  execution  of  many  particulars  ante- 
cedent to  its  issuing  for  its  validity  would  be  unwise  and  impolitic, 
and  instead  of  aiding  the  rightful  claimant,  would  endanger  him,  by 
opening  the  door  to  excessive  litigation.  Instead  of  rendering  more 
secure  that  property  which,  in  the  eye  of  the  law,  has  ever  been 
held  entitled  to  the  highest  consideration,  it  would  be  shaking  the 
greater  part  of  the  titles  of  the  country,  by  exposing  them  to  the 
most  worthless  assailants  through  the  avenues  of  perjury. 

But  it  is  also  further  said,  on  argument  for  the  plaintiff,  that,  on 
this  case  agreed,  no  entry  is  stated^  and  we  are  not  to  presume  one 
when  our  decisions  say  a  grant  may  be  good  without  an  entry.  Be- 
sides, it  is  said,  you  cannot  presume  in  favor  of  illegal  acts,  but  you 
•may  do  so  in  favor  of  legal  ones.  Tou  must  presume  this  case 
agreed  contains  the  whole  case,  and  there  is  no  entry ;  therefore 
the  doctrine  of  removals  falls  to  the  ground.  This,  in  fewer  words, 
is  saying  there  is  no  entry  ;  therefore  the  grant  is  illegal ;  and,  as 
the  grant  is  illegal,  no  entry  can  be  presumed. 

The  strength  of  this  objection  consists  in  setting  the  statement  of 
the  case  in  opposition  to  the  grant,  and  an  inference  deduced  there- 
firom,  to  wit,  that  there  is  no  entry,  against  the  presumption  of  law, 
raised  by  the  evidence  of  the  grant,  that  there  is  one.  Let  us  ex- 
amine this.  What  is  the  statement  of  the  case  ?  It  is  the  allega* 
tions  or  the  admissions  of  the  parties  placed  upon  this  record  and 
submitted  by  act  of  Assembly,  for  the  opinion  of  the  court. 
[189]  And  what  is  a  State  grant?  *  It  ip  a  public  record  (2  BL 
Co.  846;  8  Tucker's  Blackstone,  261,  note  10  ;  10  Johns. 
27),  a  record,  too,  evidenced  in  the  most  solemn  manner  by  the 
great  seal  of  the  State  ;  for  it  cannot  issue  before  it  is  recorded,  this 
act  of  recording  being  one  of  the  essentials  constituting  it  a  grant, 
and  that  before  it  issues.  Act  of  1777,  ch.  1,  §  11 ;  1783,  ch.  2, 
§  16  ;  1788,  ch.  8,  §  6.  Being  a  record,  what  does  it  import  ?  It 
importeth  in  itself  absolute  verity.  If  pleaded,  it  shall  not  receive 
trial  by  witness,  jury,  or  otherwise,  but  only  by  itself.  Co.  Lit. 
117  b.  Records  import  in  themselves  such  incontrollable  credit 
and  verity  as  they  admit  no  averment,  plea,  or  proof  to  the  con- 
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trary.     Co.  Lit.  260.     And,  says  Lord  Coke,  the  reason  hereof  is 
apparent,  for  otherwise  there  never  would  be  any  end  of  controver- 
sies, which  should  be  inconvenient.    And  Mr.  Justice  Buller,  in  his 
Nisi  Prius,  221,  says  they  are  authentic  beyond  all  manner  of  con- 
tradiction.    A  State  grant  or  patent  is  a  record  of  the  highest  va- 
lidity and  verity,  and  is  conclusive  evidence  of  its  contents,  to  wit, 
that  the  State  has  passed  its  title  to  the  lands  therein  contained.     It 
must,  at  the  same  time,  be  conclusive  evidence  that  all  the  previous 
requisites  existed  that  were  necessary  to  authorize  and  render  it  a 
complete  and  lawful  act,  and  which  were  material  and  traversable 
(Phillips,  218,  219  ;  Co.  Lit.  352  b)  ;  such,  for  example,  as  would 
have  been  examinable  and  controvertible  upon  a  caveat^  as  the  objec- 
tion in  the  present  case,  the  want  of  an  entry.     This  being  a  mate- 
rial and  traversable  fact,  would  have  been  grounds,  upon  an  appli- 
cation to  the  Governor,  for  a  suspension  of  the  issuance  of  the  grant 
till  after  investigation  and  determination  (1788,  ch.  2,  §  21),  as 
this  objection  might  have  been  taken  and  redress  thereupon  had,  if 
such  defect  existed.    The  grant  having  issued  is  conclusive  evidence 
at  law  of  the  entry's  existence,  and  also  of  its  validity,  to  authorize 
the  subsequent  measures  pursuant  to  the  course  prescribed 
and  leading  to  the  consummation  of  *  the  title  by  the  exe-     [190] 
cution  of  the  grant.     There  are  many  authorities  in  the 
books  illustrative  of  this  principle  and  in  support  of  it.    Such  is  the 
case  in  1  East,  355 ;  Phillips,  213.     If  a  verdict,  finding  several 
issues,  were  to  be  produced  in  evidence,  the  opposite  party  would 
not  be  allowed  to  show  that  no  evidence  was  offered  on  one  of  the 
issues,  and  that  the  finding  of  the  jury  was  indorsed  on  the  postea 
by  mistake.    See,  also,  2  Dallas,  125.    These  authorities  prove,  first, 
that  the  grant  is  incontrovertible  evidence  of  the  entry ;  and,  sec- 
ondly, that  the  inference  deduced  is  inadmissible.     But  if  the  state- 
ment had,  even  in  express  terms,  negatived  the  actual  existence  of 
an  entry,  and  the  parties  had  put  it  down  as  a  fact  totidem  verbis^ 
"  that  there  was  no  entry,"  then  I  would  say,  that,  though  the  par- 
ties, by  their  admissions,  may  renounce  the  benefit  of  the  law,  yet 
they  cannot  thereby  change  it,  and  that  the  complexion  of  the  case 
is  not  in  the  least  varied ;  that  the  evidence  of  its  non-existence, 
being  of  an  inferior  natur^^  that  evidenced  by  the  grant,  could 
not  prevail,  and,  being  incompatible  with  the  rules  of  law,  the  court 
would  be  bound  to  disregard  it. 
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It  is  remarked  that  our  decisions  have  said  a  grant  is  good  with- 
out an  entry.  Perhaps  it  would  be  more  correct  to  isaj  a  grant  is 
good  without  showing  the  copy  of  an  entry,  in  the  cases  where  the 
law  requires  one,  which  in  the  general  would  be  unnecessary,  super- 
fluous, and  even  improper.  The  existence  of  an  entry  by  copy 
would  be  attested  by  the  o£Scer,  he  having  the  legal  custody  of  it. 
A  grant  attests  the  same  existence  by  evidence  of  a  greater  dignity, 
by  the  great  seal  of  the  State,  and  supersedes  all  inferior  modes  of 
showing  the  same  thing  it  shows.  A  grant,  being  a  public  record, 
comprehends  within  itself  every  requisite  for  its  existence,  and,  em- 
anating under  the  sanction  of  the  great  seal,  possesses  the  highest 
evidence  of  them,  when  it  is  itself  used  as  evidence.'  But  there  are 
cases  in  which  the  copy  of  an  entry  is  necessary  to  be  pro- 
[191]  duced,  *  not  for  the  purpose  of  barely  showing  its  exist- 
ence, but  to  show  the  modifications  under  which  it  does 
exist,  as  where,  in  the  development  of  a  title,  it  is  wished  to  give 
the  grant  an  operation  beyond  the  date  of  it.  The  copy  of  an  en- 
try is  requisite  fur  the  exposure  of  particulars  not  appearing  by  the 
grant ;  not  to  show  that  the  entry  exists,  for  the  grant  does  that, 
but  to  show  how  it  does  exist,  as  to  time  or  date,  location,  &c.,  &c. 

The  third  ground  is,  that  the  issuance  of  the  defendant's  grant 
is  not  authorized  by  the  act  of  1784,  October  session,  ch.  19, 
§  7.  The  object  of  this  act  is  a  removal  also,  but  provides  for  a 
different  case  to  the  act  passed  the  former  session  of  the  same 
year.  If  its  provisions  had  been  the  same,  it  would  have  been  a 
work  of  supererogation  merely.  The  purview  of  both  is  removal. 
This  of.  October,  1784,  is  cumulative,  and  extends  the  benefit  of 
removal  to  a  case  not  before  provided  for  in  express  terms ;  by  the 
former  act  removal  is  directed  where  the  lands  entered  have  been 
previously  granted  located,  or  surveyed  ;  and  under  it  an  entry 
must  have  been  made  of  the  removed  claim,  previous  to  the  act  of 
removal,  in  order  to  authorize  the  measure.  This  act  embraces 
the  case  where  no  such  entry  had  been  made,  and  authorizes  a 
removal  in  the  first  instance  for  the  want  of  tillable  land.  So  far, 
as  well  on  one  side  as  on  the  other,  no  difference  of  opinion  exists 
on  this  act  in  the  argument.  But  the  question  is,  was  the  act  in-i 
tended  to  be  operative,  so  as  to  authorize  removals  from  the  passing 
thereof,  or  from  some  future  time,  by  the  authority  of  some  future 
act  of  the  Legislature  to  be  passed  for  this  purpose  on  the  same 
subject.     The  words  of  the  act  are,  "  That  in  case  it  shall  happen 
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that  there  is  not  a  sufficient  quantity  of  tillable  land  within  the 
boundaries  laid  off,  for  the  officers  and  soldiers  of  the  Continental 
line  of  this  State,  the  deficiency  shall  and  is  hereby  directed 
to  be  made  up  on  any  unappropriated  *  lands  within  the  [192} 
limits  of  this  State."  These  words  do  not  seem  to  me  to 
look  to  any  ftirther  legislative  act  on  the  subject.  What  is  the 
evil  this  statute  intended  to  remedy  ?  The  want  of  a  sufficiency  of 
tillable  land  within  the  boundaries  laid  off.  What  is  the  rem* 
edy  given  ?  The  making  up  the  deficiency  on  any  unappropriated 
land  within  this  State.  When  is  this  remedy  given  ?  When  the 
deficiency  happens.  How  is  it  given  ?  By  this  present  act ;  the 
words  are  express,  the  deficiency  '*  is  hereby  "  directed  to  be  made 
up,  &c.,  not  by  some  future  act.  In  discovering  whether  this  was 
the  intention  of  the  Legislature  on  this  point,  it  will  assist  our  in* 
quiries  to  take  a  view  of  the  subject  matter  of  the  act,  that  is  the 
land  and  the  claimants,  and  see  how  they  stood  at  the  time  of  the 
passing  of  this  act.  By  the  former  act  of  removal,  1784,  the  Leg- 
islature contemplated  one  of  two  things,  or  perhaps  both  ;  either, 
first,  that  the  military  claimant  had  by  her.  acts  on  the  subject, 
originally  a  right  to  satisfaction  on  any  of  the  vacant  lands  of  the 
State,  intended  this  seventh  section  of  ch.  14  only  to  be  declaratory 
of  that  right,  and  to  remove  any  doubt  which  might  exist  on  the 
case  raised  by  the  assignment  of  bounds  for  their  satisfaction  by 
the  act  of  1783  ;  or,  secondly,  that  early  perceiving  there  was  an 
inadequacy  in  the  limits  assigned  to  satisfy  her  military  claim,  they 
must  ultimately  at  some  time  or  other,  be  satisfied  beyond  these 
bounds.  She  by  this  act  at  once  said,  that  where  her  military  claim- 
ant's first  effort  for  satisfaction  had  been  rendered  ineffectual  by 
the  previous  appropriation  of  another,  he  might  go  to  whatever 
place  satis&ction  could  be  made  him,  without  the  circuitous  route 
of  another  entry  on  that  place,  and  there  survey,  &c. 

At  this  time,  also,  John  Armstrong's  office  was  shut ;  all  entries 
were  made  therein  that  were  intended  by  the  State  to  be  made, 
and  a  very  considerable  portion  of  the  very  best  of  the  land  sub- 
ject to  entry  in  that  office  was  appropriated.  Again,  by  the 
former  act  of  *  removal,  April,  1784,  entries  that  had  been  [198] 
made  in  the  office  of  John  Armstrong,  upon  lands  previously 
appropriated  in  that  office,  might  be  removed  and  satisfied  on  this 
residuum  ;  and  by  the  same  act  removed  county  warrants  might  be 
then  satisfied  also. 
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Such,  then,  was  the  state  of  things  at  the  passing  of  this  act  of 
October,  1784 ;  the  fairest  portion  of  the  western  lands  of  North 
Carolina  had  been  entered  in  John  Armstrong's  office,  and  the 
office  itself  shut.  Upon  the  remaining  residuum  had  been  turned 
loose  the  removed  county  warrants,  removed  John  Armstrong's 
warrants,  and  removed  military  warrants  in  the  specified  cases  for 
satisfaction,  and  all  this  six  months  before  this  time.  Under  this 
existing  state  of  things,  what  room  is  lefl  to  induce  a  belief  that  the 
State  of  North  Carolina  did  not  intend  the  operation  of  this  act  to 
be  immediate  for  satisfaction  in  case  of  want  of  tillable  land  ?  Why 
should  the  military  claimant,  if  there  was  no  tillable  land,  be 
driven  to  the  circuitous  route  of  entry  in  order  to  attach  his  claim 
upon  this  residuum  ?  for  by  this  process  he  could  do  it  under  the 
operation  of  the  act  of  April,  1784  ;  and  such  must  have  been  the 
case,  if  the  true  construction  of  this  act  is,  that  it  was  to  operate 
by  force  of  a  future  act  thereafter  to  be  passed,  as  contended  upon 
argument,  and  upon  future  proof  of  the  want  of  sufficiency  of  till- 
able  land  made  to  the  Legislature ;  for  he  might  well  conclude, 
that  before  these  events  might  take  place  this  residuum  would  be 
exhausted,  and  the  redress  held  out  by  this  act  turn  out  to  be  only 
a  bubble.  Again,  to  say  its  operation  should  not  be  immediate  but 
consequential  upon  the  events  stated,  would  form  an  anomaly  in 
these  laws,  taking  them  and  their  purviews  together.  Upon  the 
very  face  of  them  even,  the  soldier  is  a  favorite  claimant,  and 
through  the  whole  series  of  their  provisions  he  is  substantially  so  in 

fact.  At  a  veiy  early  period,  while  these  lands  were  almost 
[194]     wholly  in  a  state  of  nature,  covered  by  their  *  aboriginal 

population,  and  having  no  legislative  provision  respecting 
them  excepting  only  the  being  forbidden  to  all  others,  she  pledged 
them  or  a  part  of  them  to  him  as  a  reward  for  his  services.  As 
times  advanced  and  the  State  in  progression  made  different  orders 
and  dispositions  respecting  them,  his  interests  were  always  sedu- 
lously attended  to  by  her.  That  she  should  now  by  this  act  lay 
aside  all  her  former  tutelage,  and  postpone  his  claim  to  the  simple 
purchaser  in  John  Armstrong's  office,  and  in  the  county  offices, 
would  be  incongruous  and  inconsistent  indeed ;  a  construction 
which  I  cannot  possibly  think  correct. 

It  is  further  said  in  the  argument,  that  this  act  is  future,  and  that 
it  only  amounts  to  a  legislative  promise,  necessarily  presuming  not 
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only  the  existence  of  actual  deficiency  of  tillable  land,  but  also  that 
this  is  to  be  proved  by  evidence  ;  then  legislative  interposition  is  to 
be  made  to  render  this  promise  efficient,  by  the  establishment  of  a 
district  for  this  purpose,  or  in  some  other  way.  The  complexity  of 
this  mode,  and  the  difficulty  attendant  upon  its  execution,  imposes 
a  negative  upon  it,  were  there  no  other  objections.  If  better  proof 
of  the  deficiency  of  tillable  land  is  wanted  by  the  State  than  that 
of  her  own  accredited  officer,  who  hath  been  intrusted  with  the 
execution  of  the  whole  business  previous  to  this  time,  who  hath 
necessarily  traversed  in  the  discharge  of  his  duty  the  whole  surface 
of  the  military  reservation,  who  hath  made  all  the  locations  and 
surveys  then  existing  therein,  it  is  difficult  to  perceive  what  that 
better  proof  cpuld  be.  Taking  it  in  the  abstract,  one  creditable 
witness  is  sufficient  by  our  law  to  prove  any  fact,  unless  in  a  few 
excepted  cases,  one  of  which  this  is  not,  neither  do  their  principle 
apply  to  it ;  surely  the  objection  of  want  of  credibility  cannot  be 
taken  by  the  State  to  her  own  officer,  who  hath  so  highly  possessed 
her  confidence.  This  fact  of  deficiency,  then,  is  as  well 
proved  as  facts  in  general  are  or  require  *  to  be,  being  es-  [195] 
tablished  by  one  creditable  witness  and  him  necessarily 
cognizant  of  the  fact.  A  mode  of  proof  mentioned  in  argument  is, 
a  resurvey  of  all  the  lands  appropriated,  and  an  examination  of  the 
surface  of  the  reservation  by  one  or  more  persons  appointed  for 
the  purpose.  As  has  been  observed,  the  difficulty  of  this  enter- 
prise, the  time  to  be  consumed  in  the  execution  of  it,  and  the  ex- 
pense, would  form  an  extreme  case  that  never  would  be  resorted  to, 
and  if  it  was,  would  not  be  more  satisfactory  than  the  former; 
every  mode  other  than  by  survey  and  examination  would  be  still 
less  so,  such  as  the  testimony  of  persons  from  different  parts  of  the 
limits  at  the  bar  of  the  Legislature. 

But  while  all  this  should  be  a  transacting,  what  becomes  of  the 
fund  ?  What  protects  it  in  the  interim  f  Nothing.  Surrendered 
by  the  act*  of  April,  to  the ,  pleasure  of  the  removed  warrants, 
and  still  liable  to  be  selected  from  by  them,  what  prospect  at  a 
distant  period  for  the  military  claimant,  who  has  as  yet  made  no 
progress  in  getting  his  land  ?  Beyond  this  fund,  thus  laid  open  to 
all,  he  cannot  look ;  the  State  had  no  other  in  reserve.  To  establish 
a  hypothesis  of  this  kind,  as  the  erection  of  a  district  at  a  future 
time,  upon  future  events^  to  be  brought  into  existence  by  means  we 
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know  not,  is  contrary  to  the  purview  of  all  the  antecedent  acts  on 
the  subject,  involving  difficulties  insurmountable  in  practice,  irrec- 
oncilable with  the  existing  state  of  things,  and  certainly  as  hold- 
ing out  a  benefit  to  the  soldier  that  would  prove  illusory  in  the 
extreme.  Such  an  interpretation  of  the  act  cannot  for  a  moment 
be  entertained.  When  the  letter  of  the  law  does  not  in  plain  terms 
show  its  intention,  it  shall  never  by  construction  impute  bad  faith  to 
the  State,  but  the  spirit  of  the  whole  of  the  acts  on  the  subject  shall 
govern  ;  that  is,  to  confer  upon  her  military  claimant  a  benefit,  not 
an  injury.  And,  as  all  the  vacant  lands  in  the  State 
[196]  *  were  open  to  him  before,  in  a  certain  event,  instanUr^ 
this  act  must  be  intended  to  be  cumulative,  dispensing  with 
that  condition,  and  opening  to  him  the  same  fond  in  common  vrith 
other  claimants. 

The  cession  act  has  been  adduced  and  relied  upon  to  show  that 
a  future  provision,  by  erection  of  a  district,  was  contemplated  by  the 
Legislature.  But  the  object  of  that  section  or  condition  of  the  cea* 
sion  act  is  evidently  the  preservation  of  rights  then  existing  nnder 
her  laws  in  ias  ample  a  manner  as  if  the  cession  act  had  not  been 
made,  and  the  enumeration  of  her  land  claimants,  and  the  mention  of 
their  particular  claims  is  only  in  majorem  catUdam,  and  shows  her 
solicitude  that  no  injury  should  be  done  by  her  transfer  of  sover- 
eignty to  the  United  States.  But  if  the  phraseology  could  be 
considered  as  having  any  efiect  upon  vested  rights  by  previous  acts, 
or  intended  to  have  any,  it  would  not  support  the  point  contended 
for,  for  it  says,  ^^  such  officer  or  soldier  shall  be  permitted  to  take  his 
quota,  &c.,  &c.,  in  any  other  part  of  said  territory,"  excluding  the 
idea  of  any  other  agency. 

The  second  general  position  is,  that  a  void  grant  may  be  shown 
to  be  so  on  a  trial  in  ejectment 

This  position,  to  a  certain  extent,  was  not  controverted  on  the 
other  side  ;  they  admitted  that  a  grant  .absolutely  void  might  be 
impeached  on  a  trial  in  ejectment,  but  they  denied  that  this  could 
be  done  in  the  cases  where  the  grant  was  voidable  only ;  that  in 
these  an  investigation  of  the  circumstances  and  facts  in  avoidance, 
could  not  be  made  in  this  action ;  that  Lowry'a  grant  was  not  a 
void  grant,  that  at  the  most  it  was  only  voidable  (which  they  did 
not  admit),  and  not  impeachable  by  parol  evidence.  The  points  in 
difference  were,  the  fixing  the  boundaries  between  void  and  voida- 
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ble,  and  what  evidence  was  properly  adducible  to  show  a  grant 
void. 

As  I  have  considered  the  defendant's  grant  neither  *  void  [197] 
nor  voidable,  from  any  circumstance  that  appears  upon  this 
case  agreed,  it  is  not  absolutely  necessary,  for  the  decision  of  this 
eanse,  to  give  any  further  opinion,  in  addition  to  what  has  been  in- 
cidentally stated  on  these  points ;  but,  as  it  may  be  expected  some 
notice  should  be  taken  of  a  point  so  much  argued,  I  shall  briefly 
take  a  review  of  some  the  English  and  American  authorities  rela- 
tive theretOi  and  state  what  I  consider  to  be  the  law  on  the  subject, 
as  applicable  to  a  State  grant  for  land  in  this  country. 

In  England,  as  well  in  the  cases  where  the  King's  letters  pat- 
ent were  void  ab  initio  as  in  the  cases  where  they  became  void  by 
matter  subsequent,  the  usual  practice  was  to  declare  them  so  upon 
scire  fadaSy  the  process  generally  used  to  repeal  them.  See  2  Saun- 
ders, 72,  note  4,  and  authorities  there  cited,  and  4  Inst.  88.  In 
many  other  actions,  also,  the  King's  letters  patent  have  been  de- 
clared void  by  the  court ;  as,  in  12  Co.  86,  where  the  King  granted 
20  acres  out  of  his  manor  of  D.  by  letters  patent,  they  were  ad- 
judged void  for  the  uncertainty.  This  was  upon  petition  in  the 
Exchequer.  So,  in  5  Co.  94,  the  Queen's  letters  patent  were  declared 
void,  for  she  was  deceived,  the  valuable  and  material  part  of  the 
consideration  being  false.  This  was  in  an  information  of  intrusion. 
So,  in  10  Co.  110,  the  letters  patent  were  declared  void  for  a  false 
suggestion.  This  was  in  ejectment  upon  special  verdict  finding 
the  letters  patent  and  other  records.  So,  in  1  Co.  26-31,  let- 
ters  patent  were  held  void  for  the  grant  contrary  to  the  rules  of 
law.  This  was  upon  information  of  intrusion.  On  the  other  hand, 
10  Co.  67,  a  case  of  information  of  intrusion ;  2  Co.  54,  a  case  of 
trespass ;  6  Co.  5,  6,  case  of  petition  to  the  King  and  referred  to 
the  chancellor,  and  others ;  2  Co.  17,  and  Plowd.  454,  5,  6,  case 
of  petition  in  the  Exchequer,  are  instances  where  the  valid- 
ity of  the  letters  patent  was  controverted,  *  and  they  were  [198] 
adjudged  good ;  but  in  all  these  cases  it  is  to  be  observed, 
the  letters  patent  were  spread  on  the  record,  and  the  validity  or  in- 
validity of  them  appeared  upon  the  face  of  the  letters  patent  them- 
selves, or  upon  them  and  other  records  taken  together.  Mr.  Justice 
Blackstone,  in  his  Commentaries,  says,  "  When  it  appears  from  the 
face  of  the  grant  that  the  King  is  mistaken  or  deceived,  either  in 
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matter  of  fact  or  matter  of  law,  as  in  case  of  false  suggestion,  mis- 
information, or  misrecital  of  former  grants,  or  if  his  own  title  to  the 
thing  granted  be  different  from  what  he  supposes,  or  if  the  grant 
be  informal,  or  if  he  grant  an  estate  contrary  to  the  rales  of  law,  in 
any  of  these  cases  the  grant  is  absolutely  void."  2  Bl.  Co.  348. 
These  authorities  incontrovertibly  prove  that,  where  tbe  King's 
grant  is  absolutely  void,  and  the  matter  rendering  it  so  appears  npoa 
the  face  of  the  grant  singly,  or  in  conjunction  with  other  records, 
and  this  matter  is  spread  upon  the  record  in  some  suit,  so  as  to 
come  judicially  before  the  court  to  be  passed  upon,  the  judges  have 
always  declared  them  void,  or  otherwise,  according  to  the  nature  of 
the  case ;  and  this,  notwithstanding  some  authorities  say  that  a  void 
grant  is  to  be  declared  so  upon  a  Bcire  faeioB  brought  for  the  ex- 
press purpose.  The  Eing^s  letters  patent  have  also  been  declared 
void  upon  a  bill  in  equity,  as  in  the  case  of  the  Attomejf'Cren£r€d  v. 
Vernon^  Broum^  and  Boheme^  1  Yem.  388.  In  this  case  it  is  said 
that  the  scire  facias  is  not  in  all  cases  a  competent  remedy  to 
avoid  letters  patent.  It  is  not  so,  wherever  the  matter  in  avoidance 
is  dehors  the  grant,  and  appears  not  in  the  body  of  it ;  per  Monta- 
gue, Chief  Baron,  and  Jones,  Chief  Justice.  In  all  such  cases,  they 
say,  the  scire  facias  will  not  reach  it,  and  therefore  the  remedy  is 
by  bill  in  equity ;  and  so  decided  in  this  case,  and  the  letters  patent 

decreed  to  be  delivered  up  and  canceled.  Ibid.  392. 
[199]  It  is  to  be  observed  that  many  things  in  England  *  were 
the  subject  matter  of  grant,  and  passed  by  letters  patent, 
which  are  unknown  amongst  us,  such  as  the  numerous  host  of  fran- 
chises, exemptions,  impositions,  and  offices ;  the  appendages  of  roy- 
alty and  prerogative,  tolerable  perhaps  in  England,  but  here  un- 
suitable, and  of  course  non-existing,  being  perfect  sinecures,  were 
the  eager  objects  of  acquisition  by  letters  patent,  and  the  fruitiul 
sources  of  Utigation  afterwards ;  with  these  the  books  are  filled, 
but  furnish  not  the  best  examples  to  draw  inferences  from,  and 
illustrations  of  the  present  case.  The  things  constituting  the  object 
of  letters  patent,  most  common  to  both  countries,  are  new  inven- 
tions, and  lands.  The  public  lands  in  England  were  vested  in  the 
King,  in  his  political  capacity,  as  sovereign,  and  were  for  the  public 
benefit  transferable  by  him,  the  usual  evidence  of  which  was  bis 
letters  patent.  Our  public  lands  are  also  transferable  for  the  public 
benefit,  and  usually  also  by  letters  patent,  under  the  great  seal  of 
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the  State ;  but  there  is  this  difference  in  the  two  cases :  that  in  Eng 
land  the  particular  consideration,  the  moving  cause,  the  grounds 
and  reasons  influencing  the  King,  and  the  other  motives  inducing 
the  transfer,  rest  with  him  in  the  first  instance,  unlimited  and  un- 
restrained by  positive  law ;  they  were,  therefore,  generally  in  the 
form  of  recitals  incorporated  with  the  letters  patent,  and  made  a 
constituent  part  thereof,  appearing  on  their  face.  With  us  the  case 
is  widely  different :  our  positive  written  institutions,  either  in  the 
form  of  a  constitution,  or  statute,  or  both  combined,  have  pre- 
scribed what  lands  shall  be  transferred  from  the  public  fund,  on 
what  occasion,  and  for  what  consideration.  From  this  differeuce 
of  practice,  it  necessarily  results,  that  many  of  the  questions  origi- 
nating upon  letters  patent  in  England,  have  not  occurred,  and  are 
not  likely  to  occur  here;  the  particular  temptations  for  fraudu- 
lent acquisition,  and  the  facilities  for  accomplishing  it  not  being 
afforded.  Many  of  them  cannot  occur  at  all,  and  others, 
*  depending  upon  the  principles  of  the  common  law,  inter-  [200] 
woven  with  the  prerogative,  are  here  anticipated,  and  set- 
tled beforehand  by  the  general  statute  law  of  the  State.  Hence  the 
question  of  valid  or  not,  upon  a  State  patent  for  land,  has  assumed 
somewhat  of  a  different  form  here  &om  what  it  would  be  in  Eng- 
land, on  letters  patent  for  the  same  thing,  and  the  distinction  be- 
tween void  and  voidable  is  more  clearly  marked  in  the  decisions  of 
our  own  country  tliereon. 

Having  premised  these  observations,  I  will  now  proceed  to  take  a 
short  review  of  some  of  the  American  authorities,  which  for  the 
above  reasons  I  conceive  to  be  more  apposite  to  the  present  case 
than  the  English.  In  the  State  of  New  York  the  doctrine  seems  to 
prevail,  that  in  ejectment  where  there  are  two  conflicting  patents, 
the  elder  must  be  impeached  and  set  aside,  before  any  title  set  up 
under  the  younger  patent  can  be  acknowledged.  The  distinction 
between  void  and  voidable  is  made,  that  the  former  must  appear  on 
the  face  of  the  patent  to  render  it  void  in  a  court  of  law  ;  that  the 
latter  is  for  matter  dehors  the  grant,  as  fraud,  irregularity,  or  mis- 
take, which  only  can  be  avoided  by  suit  on  being  directly  put  in 
issue  by  the  pleadings ;  that  chancery  is  the  proper  tribunal  for  this 
suit,  either  upon  scire  facias^  or  bill,  or  information.  It  is  further 
remarked,  tliat  it  would  be  against  precedent,  and  of  dangerous  con- 
sequences to  titles,  to  permit  letters  patent,  which  are  solemn  grants 
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of  record,  to  be  impeached  collaterally  by  parol  proof  in  this  action. 
Jackgon  v.  Lawton.  10  Johns.  26. 

In  Virginia  it  has  been  decided,  that  matter  dehors  the  grant 
might  be  shown  in  avoidance  at  law,  and  this  even  by  parol  proof 
in  an  action  of  ejectment ;  but  Saint  George  Tucker,  in  his  notes  j)n 
Blackstone's  CSommentaries,  contests  the  propriety  of  this  decision, 
and  contends  that  in  a  court  of  law  upon  a  collateral  issne,  no  evi- 
dence ought  to  be  admitted  to  avoid  the  patent,  which  is 
[201]  not  at  least  of  equal  or  superior  dignity  *  to  the  patent  itself, 
and  he  puts  the  case  of  two  patents  produced  in  ejectment 
by  the  opposite  parties  for  the  same  land.  If  one,  he  says,  appears 
on  the  iace  to  be  perfect,  and  the  other  defective,  the  perfect  one 
ought  to  prevail,  unless  it  can  be  shown  that  the  perfect  one  hath 
been  repealed  by  judgment  of  the  High  Court  of  Chancery,  forborne 
fraud  or  false  suggestion  of  the  patentee  ;  if  both  patents  are  appar- 
ently perfect  on  the  face,  the  elder  ought  to  prevail  by  the  estab- 
lished rules  of  law,  as,  being  of  equal  dignity,  they  cannot  stand  to- 
gether. But  if  the  younger  recite  that  the  former  hath  been  forfeited 
by  due  course  of  law,  and  that  for  that  cause  the  younger  hath  is- 
sued, here,  says  he,  the  evidence  arising  out  of  the  younger  patent 
would  be  sufficient  to  avoid  the  elder,  being  of  equal  dignity  with  it^ 
and  containing  matter  sufficient  to  render  tha  tvoid  which  on  the 
face  appeared  perfect.      ' 

In  Maryland  the  practice  has  been  from  the  earliest  times,  to  ex- 
amine into  the  validity  of  letters  patent  for  the  proprietor's  lands  in 
chancery,  either  by  scire  faeiasj  as  in  1  Har.  &  M'Hen.  165,  or  bj 
bill  in  equity,  as  in  page  23-26,  of  same  book,  or  by  information 
in  equity,  same  book,  page  92-144  ;  in  all  which  cases,  the  letters 
patent  were  recalled,  and  canceled  by  the  chancellor.  Indeed  it  is 
held  in  2  Har.  &  M'Hen.  141,  by  the  chancellor,  that  the  elder 
grant,  till  repealed  in  chancery,  must  prevail  at  law  against  a  younger 
grant. 

In  South  Carolina,  a  court  of  law  will  not  look  beyond  the  date 
of  the  grant,  considering  all  prior  objections  thereto  as  disposed  of 
by  the  court  of  caveats^  and  this  antecedent  matter  forever  foreclosed 
by  its  issuance.     2  Bay.  426,  456. 

With  these  two  exceptions,  to  wit,  that  where  the  chancellor 
of  Maryland  held  the  elder  grant  must  prevail  until  repealed, 
and  the  other  the  case  of  Wille  v.  Hambletotiy  1791,  in  the  Court 
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of  Appeals  of  Virginia,  *  where  it  was  held  the  patent  [202] 
might  be  made  void  by  parol  evidence  in  ejectment^- with 
these  two  exceptions,  1  say,  which  form  extreme  cases,  the  decisions 
oi  the  different  States,  as  far  as  I  have  had  an  opportnnity  of  con-* 
suiting  the  books,  do  not  permit  a  State  grant  to  be  avoided  in  eject- 
ment by  parol  proof;  but  if  the  grant  is  absolutely  void  for  matter 
apparent  on  its  fiice,  or  for  matter  that  may  be  collected  from  the 
inspection  of  the  grant,  and  from  the  records  of  the  country  taken 
t<^ther,  such  records  as  in  contemplation  of  law  are  known  to  all 
men,  then  it  may  be  impeached  when  exhibited  as  evidence,  either 
on  ejectment,  or  any  other  action,  and  held  void.  But  if  the  mat- 
ter in  objection  to  the  grant  is  not  of  that  nature  that  it  may  be 
known  to  all  men,  then  it  is  only  in  avoidance,  being  dehors  the 
grant,  as  frauds  in  the  officers  and  party,  irregularities  in  the  previ« 
ous  steps  required,  non-compliance  with  particular  forms,  &c.,  &c., 
before  issuance  ;  these  and  others  of  a  like  nature  only  can  be 
shown  upon  a  suit  brought  for  the  purpose  of  impeaching  the  grant. 
What  this  suit  shotfld  be,  has  in  this  State  and  the  State  of  North 
Carolina  been  spoken  doubtfully  of,  and  upon  which  I  shall  not  at 
present  undertake  to  express  an  opinion.  In  England  it  is  by  scire 
facias^  by  petition,  and,  in  one  instance,  by  bill  in  equity.  In  Mary- 
land, by  scire  facias,  by  bill  in  equity,  and  by  information  in  equity. 
In  New  York,  the  same  practice  as  in  Maryland  seems  to  be  recog- 
nized as  a  correct  practice. 

Confining  the  question  of  the  State's  grant  for  lands  being  abso- 
lutely void  or  a  nullity,  to  be  decided  by  the  grant  itself  and  the 
public  law  of  the  land,  is  a  plain,  simple,  easy  test,  and  of  public 
convenience.  In  far  the  greater  number  of  instances  it  will  carry 
with  it  the  evidence  of  its  own  validity ;  the  purchaser  under  it  will 
see,  or  at  least  the  law  presumes  he  will,  and  he  may  so  in  fact,  un- 
less he  is  ignorant  of  the  law,  whether  it  be  good  or  not. 
Unembarrassed  with  the  *  examination  of  the  numerous  cir-  [208] 
cumstances  that  possibly  might  exist,  and  which  only  can 
be  brought  forward  on  a  direct  proceeding  to  impeach  it,  he  is  re- 
lieved from  the  apprehension  of  them,  and  also  from  their  investiga- 
tion on  all  collateral  issues,  and  in  case  of  a  direct  proceeding,  he 
has  notice  of  the  attack,  and  the  points  to  be  insisted  on,  and  so  be 
prepared  in  the  defense  if  the  case  admits  it. 

That  a  void  grant  for  land  only,  and  not  a  yoidable  one,  can  be 
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taken  advantage  of  in  ejectment,  and  that  its  being  void  must  ap- 
pear so  by  itself  and  the  public  law  of  the  countrj,  is  considered  to 
be  the  doctrine  in  the  case  of  PoWs  Lessee  v.  Wendaland  others.  It 
is  understood  to  be  the  law  of  New  York,  Maryland,  North  Carolina, 
and  South  Carolina,  the  opinion  of  Saint  George  Tucker  of  Vir- 
ginia, and,  as  I  think,  the  law  of  this  State.  That  the  validity  of  a 
grant  for  land  should  be  otherwise  tested  than  by  itself  and  the  pub- 
lic law  of  the  country,  would  be  to  destroy  its  security  and  solemnity, 
and  totally  to  deprive  it  of  that  confidence  which,  as  the  highest 
evidence  of  the  highest  property  of  the  country,  it  ought  to  possess, 
and  be  by  all  considered  and  taken  to  possess,  and  this  for  the  quiet 
and  repose  of  the  public  in  general. 

Judgment  must  therefore  be  entered  up  for  the  defendants. 

Roane,  Judge.  From  the  bill  of  exceptions  in  this  case,  it  ap- 
pears that  the  plaintiff  read  in  evidence  a  grant  dated  20th  July, 
1796,  founded  on  a  warrant  usually  termed  an  Evans's  battalion  war- 
rant. The  defendant  gave  in  evidence  a  grant  dated  in  the  year 
1793,  founded  on  a  military  warrant ;  and  it  was  proved  that  the 
land  covered  by  it  is  south  of  the  military  line  and  out  of  the 
[204]  military  reservation.  The  court  instructed  the  *  jury  that 
a  grant  founded  on  a  military  warrant,  and  out  of  the  mil- 
itary bounds,  was  void,  and  conveyed  no  title ;  it  also  gave  other  in- 
structions to  the  juiy  tending  to  evince  that  the  plaintiff's  grant  did 
not  cover  the  land  in  dispute.  To  the  charge  of  the  court  on  these 
latter  points  the  plaintiff  excepted.  A  verdict  and  judgment  was 
given  for  the  defendants,  and  the  cause  removed  by  writ  of  error. 
The  sole  question  now  presented  to  the  court  is,  whether  the  de- 
fendant's grant,  being  without  the  military  reservation,  be  void  ;  for 
if  that  grant  be  good,  the  court  ought  not  to  remand  the  cause  for 
trial  over,  though,  on  examination,  it  should  appear  that  the  charge 
was  incorrect  on  other  points. 

The  question  is  the  same  which  was  brought  before  the  court  at 
Carthage  in  the  case  agreed,  Oatran^s  Lessee  v.  Lawry.  The  case 
was  several  times  ably  and  ingeniously  argued  on  both  sides,  and  has 
been  continued  on  advisement  for  several  terms. 

The  opinion  which  has  been  at  last  agreed  on  in  that  case  will  de- 
cide the  present  question. 

In  discussing  this  subject,  two  questions  were  presented  for  con- 
sideration :  1.  Whether  a  grant  founded  on  a  military  warrant  for 
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lands  not  within  the  militarj  reservation  be  void?    2.  If  it  be  void, 
can  it  be  inquired  into  in  an  action  of  ejectment  ? 

Since  the  time  when  the  court  determined  in  the  former  suit,  I 
have  not  had  time  to  commit  to  writing  my  ideas  on  that  subject ;  it 
may  now  be  sufficient  to  say  that  the  result  of  the  opinion  delivered 
(by  Judge  Whytb)  is  in  conformity  with  mine,  that  a  grant  on  a 
military  warrant  without  the  military  bounds  is  not  void. 

On  the  second  point,  as  I  understand  that  opinion,  I  cannot  en- 
tirely concur  ;  but  as  the  decision  of  the  cause  does  not  rest  on  this 
point,  it  will  only  be  necessary  to  state  briefly  the  opinion  I  enter- 
tain on  that  part  of  the  subject.  A  grant  may  be  repealed 
by  a  9ci,fa,  *  founded  upon  a  matter  of  record,  making  an  [205] 
issue  upon  it  to  be  tried  by  a  jury,  and  upon  that  a  judgment 
may  follow  to  annul  and  vacate  it. 

Further,  I  am  of  opinion  that  consistently  with  the  spirit  of  our 
Constitution  found  on  29  article  of  Magna  Charta,  that  a  grant  ought 
not  to  be  repealed  by  a  bill  in  equity  in  which  the  chancellor  is  not 
bound  to  refer  to  a  jury  the  matters  in  issue.  In  this  court  no  grant 
is  recorded,  nor  any  inquisition  of  a  jury  returned,  to  serve  as  a 
foundation  for  the  proceedings  against  it. 

If  a  grant  be  void  for  matter  precedent  to  its  completion,  and  re- 
mains unrepealed,  the  evidence  to  show  that  it  is  void,  whether  parol 
or  otherwise,  may  be  given  on  a  collateral  issue,  in  any  action  where 
the  validity  of  the  grant  comes  in  question,  in  the  same  way,  and  to 
prove  the  same  facts,  which  it  would  be  received  to  prove  in  an  is- 
sue on  the  9ci.fa.  Upon  such  evidence  the  jury,  under  the  direc- 
tion of  the  court,  will  apply  the  law  and  consider  the  grant  void ; 
otherwise,  he  against  whond  a  void  grant  should  be  produced  would 
be  obliged  to  give  up  his  possession  to  the  grantee  of  such  void  grant, 
though  he  should  be  in  possession  of  indubitable  testimony  fully  com- 
petent to  its  destruction  on  a  9cu  fa.  There  is  no  reason  for  reject- 
ing the  evidence  in  one  case  more  than  the  other,  and  to  say  that  a 
grant,  however  fraudulently  obtained,  cannot  be  set  aside  unless  for 
a  defect  appearing  on  the  face  or  on  some  matter  of  record  (which 
a  fraudulent  procurer  in  almost  every  instance  will  take  care  shall 
not  appear),  he  will  have  nothing  more  to  do  but  to  act  as  fraudu- 
lently as  suits  his  purposes,  and  then  intrench  himself  behind  the  rule 
that  his  fraud  must  appear  of  record  or  can  do  him  no  harm.  After 
a  repeal  of  a  grant  it  can  never  again  have  any  effect,  nor  can  the 
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grantee  claim  any  interest  under  it.    It  is  deemed  as  absolutely  void 

as  if  it  had  never  existed.   But  an  avoidance  on  a  collateral 

[206]     *  issue  does  not  effect  a  repeal,  for  until  repealed  it  may  from 

time  to  time  be  brought  forward  again,  and  be  met  with  the 

same  evidence  as  at  first. 

On  the  other  point  in  which  objections  were  made  to  the  charge 
of  the  judge,  respecting  the  grant  ot  the  plaintiff  below  not  covering 
the  land  in  dispute,  whether  the  fact  be  so  or  not,  I  have  not  made 
much  inquiry,  but  think  the  judge  expressed  his  opinion  of  that  part 
in  language  too  strong  and  conclusive.  He  ought  rather  to  have 
left  it  to  the  jury  to  ascertain  the  fact  from  the  testimony ;  and  I 
should  be  disposed  to  reverse  the  judgment  on  that  ground,  and  re- 
mand the  cause  for  another  trial.  But,  as  was  said  before,  the  court 
ought  not  to  remand  a  cause  for  trial  when  the  opinion  on  the  other 
ground  is  decisive  as  to  the  rights  of  the  contending  parties. 

Haywood,  Judge.  A  grant  void  in  law  may  be  set  aside  at  the 
instance  of  a  prior  grantee  by  9ci,  fa.  in  the  name  of  the  government ; 
and  when  void  ab  initio^  the  court  and  jury  on  a  trial  in  ejectment, 
or  other  action,  where  the  question  becomes  material,  may  consider 
it  so,  and  the  party  opposed  to  it  may  plead  nan  cancessiL  A  second 
patentee  cannot  have  the  id. fa.  because  not  prejudiced  by  the  first 
grant  when  it  issued,  and  because  the  right  to  a  real  action  cannot 
be  transferred  by  the  government  without  a  special  recital,  which  is 
not  contained  in  the  second  grant.  But  a  scLfa.  may  issue,  though 
the  grant  be  void,  to  prevent  the  multiplicity  of  actions  which  its 
continuing  unrepealed  might  produce.  Dy.  197, 198 ;  5  Com.  Dig« 
"  Patent,"  F  4,  F  6;  10  Rep.  169 ;  11  East,  106 ;  6  Com.  Dig. 
"Patent,';  F  1 ;  17  Vin.  78,  pi.  6 ;  Plow.  Com.  492 ;  2  Vest.  944; 
17  Viner,  113, 114. 

In  other  cases  where  a  grant  becomes  void  by  matter  of 
[207]  pais  ex  post  facto^  it  cannot  be  avoided  but  by  *  *?£.  /a., 
and  the  %ci.  fa.^  being  a  writ  founded  upon  matter  of  record, 
must  issue  either  upon  the  record  of  the  patent  in  the  Petty  Bag, 
or  upon  an  inquisition  returned  into  a  court  of  record  or  conviction 
upon  an  indictment  in  a  court  of  record.  6  C.  Digest, "  Patent,"  F 
7,  F  8 ;  1  Ny.  F.  420,  426.  In  this  country  it  can  only  issue  upon 
an  inquisition  or  verdict,  for  there  is  no  court  in  which  the  patent 
is  recorded.  17  Yin.  115,  pi.  8.  None  but  the  first  grant  can 
be  impeached  by  it,  at  the  instance  of  the  public,  or  one  having  a 
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right  infringed  by  it  when  it  issued.  That,  perhaps,  is  the  reason 
why  courts  of  equity  in  America  do  not  consider  the  grants  void 
which  are  obtained  in  prejudice  of  an  equitable  right,  but  order  the 
grantee  to  convey  to  him,  which  would  not  benefit  the  plaintiff  if 
the  grant  were  void.  The  Circuit  Court  having  by  various  acts  the 
same  power  as  the  Court  of  King's  Bench  exercised,  may  give  judg- 
ment of  conciliation.  2  Saund.  28.  But  the  sci.  fa.  in  which  it  is 
given  must  be  founded  upon  a  previous  inquisition  returned  into 
court,  or  upon  a  conviction  as  before  stated. 

In  the  case  of  grants  absolutely  void,  in  some  cases  a  set.  fa.  is 
useless ;  as,  if  the  lands  be  not  grantable  by  law,  that  cannot  be 
made  more  apparent  by  any  verdict  or  other  proceeding  upon  the 
$ei.  fa.^  or  where  lands  are  granted  by  a  supposed  power  not  em- 
bracing them  ;  if  the  grant  upon  the  face  of  it  is  to  be  void  upon 
condition,  the  performance  of  which  is  to  appear  of  record  by  a 
certain  day,  on  which  day  it  does  not  appear  of  record,  and  the 
breach  is  as  evident  already  as  it  could  be  made  by  a  verdict  on 
record.  But  the  case  is  otherwise  where  the  fact  does  not  apf>ear  of 
record.  It  is  apprehended  that  a  repeal  cannot  be  effected  by  a  bill  in 
equity  ;  because  that  originally  being  no  court  of  record,  its  sentence 
or  decree  could  not  nullify  a  record.  For  unum  quidque 
dissolvitur  eo  ligamine  quo  ligatur  ;  *  and  since  these  courts  [208] 
were  made  courts  of  record,  this  new  jurisdiction  hath  not 
been  added  to  them.  And  how  can  they  exercise  jurisdiction, 
when  the  courts  of  law  are  competent,  proceeding  by  common 
law  forms,  and  by  the  verdict  of  a  jury  ?  Moreover,  where  is  the 
record  that  can  give  the  Court  of  Equity  a  power  to  act  upon  it  ? 
No  office  or  inquisition  is  returned  into  equity,  nor  any  convictions 
made  there  upon  the  trial  of  informations  or  indictments.  These 
are  provided  as  safeguards  to  the  people ;  their  rights  cannot  be 
approached  but  through  the  fiat  of  a  jury ;  and  shall  a  court  of 
equity  proceed  without  them,  when  a  ici.fa.  could  by  no  means  be 
resorted  to  ?  A  court  of  law  can  give  judgment  of  consultation  ; 
it  can  cause  offices  to  be  found,  and  traverses  to  be  made  and  tried  ; 
and  the  Attorney-General  will  assist  when  instructed  by  the  gov- 
ernment, or  some  person  is  injured  and  are  liable  to  be  relieved 
against  a  grant  that  first  issued. 

Notwithstanding,  however,  a  grant  may  not  be  repealed  if  void, 
its  invalidity  may  be  noticed,  when  it  comes  into  question,  col- 
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laterally  in  an  action.     Then  the  court  incidentally  determines  the 
question,  and  gives  judgment  for  or  against  the  grantee,  leaving 
the  grant  unrepealed,  and  in  a  condition  to  be  brought  forward  at 
another  time,  when  the  claimants  under  it  may  think  proper.  There 
is  no  inconvenience  in  this  when  the  cause  of  invalidity  appears  on 
the  face  of  the  grant ;  as,  if  it  be  a  second  grant,  for  land  already 
granted  to  another,  and  that  it  appear  on  the  face ;  or  if  it  be  for  In- 
dian lands,  and  that  appear  on  the  face  of  the  grant ;  and  even  if  the 
fact  did  not  appear  on  the  face  of  the  grant,  but  was  found  by  verdict ; 
or  if  a  grant  be  founded  upon  a  warrant  of  commissioners  who  have 
no  power  in  that  particular  case  to  direct  the  grant  to  issue,  and  it 
appearing  on  the  face  to  have  issued  on  such  unauthorized  war- 
rant.    17  Viner,  114,  116,  pi.  2.     Should  North  Carolina 
[209]     open   an   office  *  and   sell  lands   in  Tennessee,  and  issue 
grants  upon  pretense  of  a  power  reserved  to  her  by  the 
cession  act,  or  upon  a  forged  warrant,  or  for  the  satisfaction  of  a 
claim  not  comprehended  in  the  cession  act ;  or  if  one  should  die 
without  heirs  in  Tennessee,  leaving  lands  undevised,  could  these 
be  entered   in  our  present  offices    and   granted?     Certainly  not. 
The  authority  of  these  officers  only  extends  to  vacant  lands  never 
before  appropriated;    and  as  soon  as  the  fact  is  sufficiently  veri- 
fied that  these  were  escheated  lands,  the  law  would  pronounce  it 
void,  and  the  court  would  be  bound  so  to  consider  it.     So,  likewise, 
of  the  lands  confiscated,  which  should  be  entered  and  granted  as 
vacant  lands.     The  entry  taker  having  no  power  to  receive  an 
entry  for  such  lands,  nor  to  issue  a  warrant  for  the  surveying  of 
them,  a  grant  of  such  lands,  founded  upon  such  entry  and  survey, 
would  be   considered  as  of   no  efiect,  and  would  be  wholly  dis- 
regarded when  a  jury  were  satisfied  of  the  fact  of  there  being  con- 
fiscated lands.    Though,  if  the  grant  remain  unrepealed,  and  at  some 
future  day  the  fact  of  confiscation  should  become  incapable  of  proof, 
the  grant  would  then  take  efiect.     If  the  alleged  cause  of  invalidity 
were  the  breach  of  a  condition  subsequently  to  be  performed,  or 
some  act  done  ex  post  facto^  such  grant  could  not  be  avoided  by  a 
8ci.  fa.  founded  upon  an  inquisition  ;  for  the  estate  once  vested  by  it 
could  not  be  divested  by  a  solemn  act,  equal  in  dignity  to  the  grant 
itself.     Suppose  military  lands  entered  in  John  Armstrong's  office, 
and  paid  for  in  money,  and  a  survey  and  grant  of  them,  all  which 
appeared  on  the  face  of  the  grant ;  the  court  would  say  without 
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further  inquiry,  it  is  void.     If  the  fact  did  not  appear  in  the  grant, 
but  on  a  special  verdict  between  A  and  B,  the  court  would,  as  be- 
tween these  parties,  avoid  the  effect  of  the  grant  in  that  contro- 
versy, though   not   the   grant  itself.      The  court   wpuld 
in  that  contest  give  judgment  against  him  who  claimed  *  un-     [210] 
der  the  grant.     If  the  same  fact  appeared  upon  inquisition 
and  traverse,  and  a  sci.  fa.  founded  upon  it,  then  the  court  could  in 
their  judgment  order  the  grant  itself  to  be  canceled.     A  court  of 
equity  could  not  say  the  grantee  should  be  a  trustee  for  a  subse- 
quent military  grantee,  for  what  legal  estate  would  be  in  him  to 
support  the  trust  ?     If  by  law  a  military  claim  could  not  be  satisfied 
by  lands  enterable  in  J.  Armstrong's  ofSce,  and  the  grant  should 
show  upon  the  face  of  it  that  a  grant  for  military  services  had  is- 
sued for  lands  in  John  Armstrong's  district,  it  would  be  considered 
as  a  void   grant.      But  if  in  any  case  such  grant  could  be  legal, 
then  it  would  not  be  considered  as  void,  until  further  and  more  dis- 
tinguishing proceedings  were  used.     It  is  oflen  urged  that  grants 
are  good  till  repealed  by«(n./a.,  like  a  judgment  unreversed,  though 
erroneous,  and  that  they  cannot  be  treated  as  void  in  collateral  ac- 
tions.    Now,  the  fact  which  makes  void  the  grant  cannot  be  de- 
termined otherwise  than  by  jury,  if  it  be  disputed.     The  verdict 
must  be  founded  upon  facts  proved  by  any  sort  of  testimony  by 
which  such  a  fact  can  be  proved  in  other  cases,  between  A  and 
B  in  case  of  a  deed.     If  the  grant  were  for  concealed  land,  as  stated 
in  one  of  the  cases  cited,  and  the  truth  is  that  the  lands  were  not 
concealed,  for  which  untruth  the  grant  is  void  in  law,  could  you  not 
prove  to  the  jury  that  an  account  was  rendered  of  them  to  the  pub- 
lic officer  ?    10  Rep.  109.     If  the  grant  were  founded  upon  the 
warrant  of  commissioners,  and  the  lands  in  fact  were  not  within 
their  commission,  for  which  cause  the  grant  is  void,  could  you  not 
show  by  parol  testimony  before  a  jury  that  the  lands  are  situated  at 
a  place  beyond  the  bounds  stated  in  the  commission  ?    5  C.  D. 
"  Patent,"  F 1.    If  the  grant  be  of  a  bond  in  consideration,  that  is,  to 
be  forfeited  hereafler,  when  it  is  already  forfeited,  and  for  such  mis- 
statement the  grant  be  void,  cannot  this  be  shown  by  parol 
testimony?  17  Viner,108,pl.  *16.    If  confiscated  lands  be     [211] 
entered,  surveyed,  and  granted,  cannot  the  fact  be  shown 
both  on  a  sci.  fa.  and  in  collateral  actions,  by  parol  proof  showing 
that  they  w^re  a  part  of  the  lands  declared  to  be  confiscated  by  law  ? 
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And  upon  such  parol  proof  will  not  a  verdict  find  the  fact  ?  Why 
not  use  here  the  same  testimony  as  in  the  case  of  deeds,  to  over- 
turn them,  by  showing  such  fraudulent  acts  as  will  invalidate  them 
in  law  ?  Will  not  a  man's  inheritance  be  subverted  in  the  one  case 
as  well  as  in  the  other  ?  It  is  enough  that  a  jury  is  to  pass  upon 
the  fact,  and  that  it  cannot  be  considered  as  established  till  their 
verdict  pronounce  it  so.  This  is  the  provision  which  the  Constitu- 
tion has  made  for  the  safety  of  the  citizens ;  and  it  is  enough,  so 
long  as  the  trial  by  jury  shall  be  preserved  in  its  pristine  purity.  It 
is  admitted  that  such  evidence  may  be  given  on  a  9ci>  fa.  or  bill  in 
equity ;  why  not  also  in  ejectment  when  by  law  such  fact  is  m** 
terial  to  be  ascertained  in  it  ?  Much  injury  it  is  said  ¥rill  result  to 
purchasers  if  such  be  the  law.  Then  let  the  Legislature  confirm 
such  grants,  if  they  think  proper,  which  are  in  danger.  Their  not 
doing  it  hitherto  is  a  proc^  that  they  do  not  wish  to  interfere.  The 
act  of  limitations,  also,  will  settle  a  great  number  of  such  controver* 
sies.  But  what  is  a  better  answer  and  more  proper  for  a  republican 
court  is,  fiat  justitia^  tuat  caelum.  The  rule  of  mMum  tempus  oc^ 
cvurret^  applies  not  in  favor  of  a  grantee  under  the  State.  The  act 
runs  against  him  from  the  date  of  his  grant.  In  case  the  w<xat 
should  happen,  the  innocent  vendee  may  go  upon  his  warranty, 
against  his  vendor,  and  so  down  to  him  that  did  the  wrong.  The 
law  cannot  be  altered  without  legislative  interposition  for  the  ac- 
commodation of  unrighteous  grants,  originating  in  firaud  and  imposi- 
tion upon  the  public.  Those  which  do  not  so  originate  are  in  no  dreads 

nor  in  any  danger  fi*om  the  deprecated  doctrines.  A  enters 
[212]     and  produces  a  grant  for  confiscated  land  or  escheated  *  land, 

then  another  grant  issues  firom  the  proper  offices,  observing 
all  the  forms  and  regulations  of  the  law,  and  tlien  the  second 
grantee  is  sued  by  the  first  grantee.  Must  it  not  be  inquired 
whether  these  were  confiscated  or  escheated  lands  ?  Must  it  not 
be  allowed  to  be  proved  by  parol,  that  the  late  owner  is  dead 
without  kindred  capable  of  inheriting  his  real  estate?  Must  it 
not  be  allowed,  with  respect  to  the  confiscated  lands,  to  prove  by 
parol  that  the  same  belonged  to  a  refugee,  and  were  a  part  of  the 
lands  which  the  law  condemned  for  public  uses  ?  If  not,  then  he 
who  is  both  fraudulent  and  illegal  will  prevail  against  him  who  is 
fair  and  legal  in  all  respects.  The  idea  advanced  is  a  rery  correct 
and  proper  one,  when  grown  to  maturity,  but  very  unsound  in  its 


April  Term,  1818.]        6  HAYWOOD.  681 

OTerton  v.  CampbeU. 

imperfect  state.     Lands  granted  cannot  be  resumed  by  the  govern- 
xnent  upon  statements  and  proofs  made  to  and  determined  by  the 
judges,  or  any  other  persons,  for  fear  of  the  mischiefs  that  oppres- 
sion might  bring  on  individuals,  especially  the  weaker  sort.     They 
are  surrounded  by  the  protection  of  a  jury.     Their  verdict  is  to  be 
the  foundation  of  proceedings  on  the  part  of  the  government ;  and 
until  their  verdict  be  of  record,  the  fact  does  not  appear  which 
avoids  the  grant.    In  this  sense  it  is  that  a  grant  cannot  be  avoided 
by  parol  testimony.    It  cannot  be  rescinded  but  upon  a  verdict 
solemnly  rendered  and  entered  of  record  with  the  approbation  of 
the  judges.     This  is  the  highest  act  of  solemnity  known  to  our 
law,  and  gives  a  sure  pledge  to  the  citizen  that  his  property  wil^ 
not  be  sacrificed  at  the  whim  and  caprice  of  any  power  known  in 
our  Constitution.     ^*  No  freeman  shall  be  taken  or  imprisoned  or 
disseised  of  his  freehold,  liberties,  or  outlawed  or  exiled,  or  in  any 
manner  destroyed  or  deprived  of  his  life,  liberty,  or  property,  but  by 
the  judgment  of  bis  peers  or  the  law  of  the  land."    (Bill  of  Rights, 
§  8) ;  in  other  words,  by  due  course  of  law.    Judgment  to  dis- 
seise him  of  his  freehold  cannot  be  rendered  *  but  upon  an     [218] 
office  to  serve  as  a  foundation  to  a  sci,  fa.  and  verdict  upon 
a  traverse  in  favor  of  the  State.     That,  and  not  parol  testimony, 
.shall  alone  be  competent  in  case  of  a  disputed  fact  to  support  a 
judgment  of  repeal.     The  first  step  cannot  be  taken  till  after  an 
office,  either  for  causes  of  repeal  antecedent  to  the  patent  or  ex  poet 
facto.      Hence  has  arisen  the  misunderstood  expression  that  grants 
could  not  be  made  void  on  parol  evidence.     It  is  going  much  too 
far  to  say  they  cannot  be  avoided  upon  the  foundation  of  a  verdict, 
which  itself  is  founded  upon  parol  testimony  of  a  fact,  which  can  in 
other  cases  be  proved  by  the  same  testimony.     It  is  said  the  mat« 
ter  to  impeach  a  grant  can  be  more  precisely  stated  in  a  bill  in 
equity  than  it  can  be  at  law  ;  but  if  a  set.  fa.  be  used,  surely  as 
complete,  pointed,  and  material  an  issue  can  be  made  up,  upon  the 
mutual  pleadings  and  allegations  of  the  parties,  as  by  any  bill  in 
equity.    If  the  remark- be  meant  of  a  collateral  action,  then  the  im- 
peached grantee  ought  not  to  complain  that  the  fact  can  be  less 
forcibly  urged  in  this  way  than  upon  a  eci.  fa.  or  bill  in  equity,  and 
especially  when  in  this  way,  though  the  efiect  of  his  grant  shall  be 
defeated  in  one  action,  new  actions  and  new  ejectments  may  be 
brought,  till  a  full  trial  be  had,  and  after  all  the  grant  is  not  re- 
scinded. 
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Can  the  impeached  grantee  complain  of  these  liberalities  ?  And 
shall  it  be  said  of  the  impeaching  cause,  that  it  shall  not  now  be  urged 
in  defense  of  present  rights,  for  fear  it  may  not  be  argued  effect- 
ually ?  Shall  I  be  excluded  from  defending  myself  now,  in  the  ex- 
pectation that  after  I  have  lost  my  property  in  the  present  actioii 
that  defense  can  be  made  and  with  more  effect  ?  What  shall  be- 
come of  me  in  the  mean  time  ?  I  have  heard  it  said  by  way  of 
consolation  that  he  who  runs  away  may  fight  at  another  day  ;  but  I 

have  never  heard  it  recommended  to  run  away  now  and 
[214]     give  up  possession  in  hope  of  regaining  it  hereafter.    *  Why 

not  repel  the  claim  of  your  adversary  now  if  it  can  be  done  ? 
It  seems,  therefore,  very  probable,  that  in  this  action  the  impeached 
grant,  as  to  its  effects,  may  be  avoided,  though  it  cannot  be  re- 
pealed upon  evidence  given  in  this  action.  If  void,  the  judgment 
in  this  action  may  be  given  against  those  who  claim  under  it,  as  if  it 
were  not  at  all  in  existence.  And  here  it  is  not  immaterial  to  re- 
mark, that  in  every  American  case  where  the  validity  of  a  grant 
has  been  examined,  the  question,  it  is  believed,  arose  in  a  collateral 
action.  The  courts  did  not  say  they  could  not  examine  it.  Look 
at  these  cases :  they  arose  upon  informations  of  intrusions,  actions 
on  the  case,  or  actions  of  ejectment  or  other  actions.  Would  the 
courts  discuss  the  question  if  they  could  not  determine  it,  or  ex- 
amine into  the  nullifying  causes  alleged,  if,  after  ascertaining  their 
existence,  they  could  not  advert  to  them  in  deciding  the  matter  of 
dispute  in  that  action  ?  I  do  not  believe  a  single  case  has  been 
cited  where  the  question  arose  on  a  sei.  fa.  or  bill  in  equity  for  the 
same  purpose.  It  arose  in  4th  Dallas,  237,  in  a  feigned  issue  on  a 
wager,  and  in  245  the  judgment  is  rendered  without  taking  any  no- 
tice of  the  grant.  And  so  it  arose  in  all  the  cases  cited  at  the  bar 
in  former  arguments,  as  having  been  decided  in  this  State.  Not 
one  in  a  suit  the  direct  object  of  which  was  the  repeal  of  the  grant. 
In  the  labored  case  of  a  qiu)  warranto  information,  and  upon  issues 
made  up  in  that  action,  the  validity  of  the  grants  brought  forward 
in  pleading  were  discussed,  and  judgment  was  given  without  tak- 
ing notice  in  the  judgment  of  the  grant  for  the  defendant.  2  Term, 
515-669.  Did  any  one  of  the  learned  counsel  or  judges  doubt 
in  this  case,  the  propriety  of  the  investigation  ?  or  in  4  Term,  122  ? 
Why  say  it  shall  be  collaterally  investigated,  in  case  of  being  void 
for  one  cause,  but  not  for  being  void  for  any  other?    Are  grants 
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void  in  any  case  but  for  an  odious  cause?     And   *  shall     [215] 
they,  notwithstanding  that  cause  can  be  proven  most  satis- 
factorily, be  held  up  as  good  grants,  and  be  used  to  turn  men  out 
of  their  honest  possessions,  because  such  grants  may  not  have  been 
formally  impressed  with  the  seal  of  condemnation  ?    1  Tenn,  Rep. 
814,  531,  are  upon  collateral  actions.     But  1  Tenn.  Reports,  81,  it 
must  be  confessed,  was  upon  a  bill  in  equity  to  declare  the  patent 
void ;  and  upon  the  default  of  the  defendant  it  was  declared  so. 
May  it  not  be  permitted  to  submit  for  reflection,  that  this  bill  was 
not  founded  upon  any  ofBce  returned  of  record  ;  which,  bad  it  been 
required,  as  in  a  sd.fa.  it  would,  that  decree  possibly  would  never 
have  passed.     The  case  in  1  Tenn.  Reports,  870,  respects  a  grant 
becoming  void  ex  post  facto  for  non-registration,  which  is  there  said 
to  be  only  voidable,  and  was  competent  to  be  given  in  evidence ; 
with  which  this  present  opinion  precisely  accords,  and  it  was  an  in- 
cidental question.    It  is  then  very  material  to  know  for  what  causes 
a  grant  may  be  deemed  void.     If  it  be  for  matter  not  grantable  by 
law  it  is  void  ;  as,  for  a  monopoly  in  lands  separated  for  special  pur- 
poses from  other  public  lands.  5  C.  Dig.  "  Patent."   Also,  if  granted 
upon  the  supposed  existence  of  a  material  fact  suggested  by  the 
grantee,  which  fact  does  not  exist,  being  a  fact  also  without  which 
the  grant  ought  not  to  have  issued,  and  could  not  have  issued.     10 
Rep.  112 ;  12  Mo.  78  ;  17  Viner,  97,  pi.  8,  pi.  4,  pi.  6,  pi.  7,  pi.  10  ; 
17  Viner,  100.     It  is  void,  also,  if  that  which  is  the  cause  of  the 
grant  be  falsely  recited  in  the  grant.    17  Viner,  104.     It  is  void, 
also,  if  not  issued  upon  sufficient  authority ;  as,  by  persons  having  a 
commission,  but  not  extending  to  the  thing  granted.     17  Viner,  14, 
pi.  2 ;  6  C.  Dy.  "  Patent,"  F  1 ;  17  Viner,  78. 

But  the  grant  is  not  void  if  any  mistake  ol'  miscalculation,  or 
wrong  step  taken  by  the  officers  of  the  government,  in  stages  pre- 
cedent to  the  emanation  of  the  grant,  which  is  not  induced 
by  the  fraud  or  misconduct  *  of  the  grantee.  The  public  [216] 
employs  them  and  is  responsible  for  their  acts,  and  must 
look  for  retribution  in  such  cases  to  them,  and  not  to  the  innocent 
grantee.  It  is  not  void  if  more  lands  be  within  the  bounds  described 
than  the  grant  calls  for  (17  Viner,  108,  pi.  21) ;  nor  if  money  paid 
be  the  consideration,  and  it  never  was  paid  (17  Viner,  181,  pi.)  ; 
nor  if  any  personal  thing  or  service  be  the  consideration,  which 
never  was  rendered  or  paid.    17  Viner.  187  pi.    Imperfect  and  in- 
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formal  entries ;  wrong  surveys  without  demarcation  or  chain  car- 
riers ;  surveys  not  made  to  the  cardinal  points,  but  in  forms  differ- 
ent from  those  prescribed  by  law  ;  plats  and  certificates  not  made 
out  and  certified  exactly  as  the  law  directs  :  these,  if  prejudicial  to 
the  government,  are  no  causes  for  rescinding  the  grant.  The  gov- 
ernment ought  to  suffer  for  the  acts  of  its  officers  whom  it  appoints 
and  trusts.  Considerations  past,  and  affirmed  in  the  patent  to  be  so, 
need  not  be  found,  and  are  not  material ;  but  considerations  fbtore 
must  be  performed,  and  must  be  found  to  have  been  so.  5  Rep.  94  ; 
17  Yiner,  151.  And  here  it  is  not  improper  to  add,  that  every 
grant  is  to  be  construed  ad  pleniiudinem^  so  as  not  to  be  defeated 
if  by  any  fair  consideration  it  can  be  made  conformable  to  the  rules 
of  law.  2  Inst.  496,  497.  The  government  issues  the  grant,  and  is 
far  more  powerful,  and  at  times  more  oppressive  than  any  individ- 
ual can  be.  Against  that  the  Constitution  is  erected,  and  against 
bim  who  seeks  movere  quieta.  The  law  in  justice  ought  to  make 
construction  rather  for  than  against  him  who  only  seeks  protection. 
If  then  a  void  grant  may  be  rejected,  who  in  this  form  of  action 
we  must  necessarily  inquire  into  the  obliged  causes  of  invalidity, 
urged  against  the  grant  and  in  which  the  defendant  claims ;  for  if 
the  grant  be  void  the  defendant  cannot  be  entitled  by  it  alone  to  hold 

possession ;  and  then  the  principal  question  here  is,  could  a 
[217]     military  claim  be  satisfied  when  the  *  grant  issued,  by  lands 

beyond  the  military  bounds  ?  The  act  of  1788,  ch.  8,  §  7, 
directs  *^  that  the  officers  and  soldiers  aforesaid  shall  enter  and  sur- 
vey within  the  following  bounds,"  &c.  §  8,  ^*  No  person  or  persons 
but  the  officers  and  soldiers  (except  settlers  in  Cumberland)  shall 
enter  any  lands  within  the  said  bounds,**  &c.  But  by  1784,  ch.  19f 
§  7,  it  is  enacted,  *^hat  in  case  it  shall  happen  that  there  is  not  a 
sufficient  quantity  of  tillable  land  within  the  boundaries  laid  off  for 
the  officers  and  soldiers  of  the  Continental  line  of  this  State,  the  de- 
ficiency shall  and  is  hereby  directed  to  be  made  up  on  any  unap- 
propriated lands  within  the  bounds  of  this  State." 

A  similar  provision  is  made  in  1789,  ch.  8,  §  2 :  ^^  Such  officer  or 
soldier  who  shall  fall  short  of  his  allotment  or  proportion,  after  all 
the  lands  fit  for  cultivation  within  the  same  bounds  are  appropriated, 
he  permitted  to  take  his  quota,  or  such  part  thereof,  &c.,  in  any  other 
part  of  said  territory,  intended  to  be  ceded,  Ac,  not  already  appro- 
priated.*'    And  in  §  8  of  the  same  act  there  is  this  clause,  **'  that 
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the  laws  in  force  and  in  use  in  the  State  of  North  Carolina,  at  the 
time  of  passing  this  act,  shall  be  and  continue  in  full  force  within  the 
territory  hereby  ceded,  until  the  same  shall  be  repealed  or  otherwise 
altered  by  the  legislative  anthority  of  said  territory."  In  1799,  ch. 
7,  §  6,  North  Carolina  declared,  that  in  case  of  such  deficiency  the 
officer  or  soldier  is  entitled  to  receive  such  deficiency  of  his  quota, 
in  any  part  of  the  territory  ceded  by  said  act.  1789,  ch.  8.  The 
act  of  1774,  ch.  19,  §  6,  is  not  repealed  or  altered  by  the  act  of  1789, 
but  has  continued  in  force  to  this  day  ;  and  the  main  point  to  be  de- 
cided is,  who  under  this  clause  is  to  determine  that  there  are  not 
lands  enough,  fit  for  cultivation,  to  make  good  the  several  allot- 
ments, &c.  ?  All  prior  removals  were  from  one  spot  to  another  in 
the  district.  But  here  the  removal  is  from  one  district  to  another, 
a  proof  that  the  Legislature  more  favored  the  military 
*  than  any  other  class  of  men.  It  must  be  decided  by  some  [218] 
one,  under  this  clause,  what  lands  are  not  .fit  for  cultivation. 
And  in  this  particular  there  is  much  difference  between  the  earlier 
settlers  and  those  who  inhabit  the  country  at  this  day.  Lands  were 
not  then  deemed  tillable  unless  of  the  first  quality  ;  especially  when 
speaking  of  lands  to  be  laid  off  for  an  officer  or  soldier.  At  this 
day,  almost  all  the  lands  in  the  country  are  deemed  fit  for  cultiva- 
tion. Who  then  would  have  said  that  the  Stuart  and  Montgomery 
barrens  were  fit  for  cultivation  ?  Yet  now  they  are  deemed  the 
best  lands  in  the  country.  Where  and  by  whom  was  this  decision 
to  be  made  under  the  act  of  1784  ?  This  act  could  not  be  directory 
to  a  future  Legislature,  for  that  could  as  well  make  the  provision,  if 
necessary,  as  the  Assembly  of  1789,  and  could  ascertain  whether  the 
case  contemplated  did  exist  or  not.  The  clause  was  very  probably 
intended  to  operate  upon  those  on  whom  the  Assembly  could  legis- 
late. Martin  Armstrong,  under  the  act  of  1783,  ch.  3,  §  2^  could 
receive  entries  only  for  lands  within  the  military  bounds ;  and  he 
could  do  no  more  under  the  act  of  1784,  ch.  15.  If,  after  the  act 
of  1784,  ch.  19,  §  7,  he  still  could  not  receive  an  entry  nor  sanction 
a  survey,  made  out  of  the  military  bounds,  then  tlie  clause  in  ques- 
tion was  of  no  effect.  It  bound  no  one,  commanded  no  one,  nor  was 
directory  to  any  one,  who  was  under  any  obligation  to  obey  it.  Now 
the  construction  is  a  bad  one  which  makes  void  and  of  no  effect  the 
construed  text.  The  clause  must  then  mean  that  the  deficiency 
should  be  determined  when  the  entry  was  offered  or  survey  made, 
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and  that  then  the  surveyor-general  should  decide  whether  there  were 
tillable  lands  enough  in  the  military  bounds.  His  reception  of  the 
entry,  or  sanction  of  the  survey,  was  in  law  a  declaration  of  his  opin- 
ion and  sentence  upon  the  subject.     Who  could  better  decide  upon 

the  fact  ?  He  was  a  high  officer,  confided  in  by  the  Legis- 
[219]  lature,  in  these  most  important  concerns.  *  He  had  given 
bond  and  taken  an  oath  faithfully  to  perform  the  duties  of  his 
office.  He  lived  upon  the  spot,  and  had  better  means  of  information 
than  the  Assembly  of  1784,  or  any  future  Legislature  could  have. 
And  where  is  the  great  harm  if  he  should  mistake  a  little  ?  A  de- 
serving officer  or  soldier  would  be  gratified,  and  leave  as  much  land 
within  the  military  bounds  for  the  public.  If  fit  for  cultivation,  as 
it  is  insisted  to  have  been,  the  public  can  readily  dispose  of  it  to  an- 
other, at  a  future  day.  If  not  fit  for  cultivation,  it  ought  not  to  be 
put  upon  the  officer  or  soldier  to  take  it.  This  at  least  is  a  reason 
why,  probably,  the  Legislature  did  not  think  the  question  of  moment 
enough  to  be  reserved  for  the  ascertainment  of  a  &ture  Assembly. 
The  law  of  1783,  ch.  8,  §  8,  in  favor  of  the  military,  required  their 
entries  to  be  made  in  three  years.  It  passed  on  the  10th  of  April, 
1783,  and  was  to  expire  in  April,  1786.  The  law  of  1784,  ch.  19, 
§  7,  passed  the  22d  October,  1784.  The  Assembly  met  on  the 
19th  of  November  of  that  year.  Could  it  be  contemplated  by  the 
act  of  Assembly,  1784,  that  the  Assembly  in  1785  could  ascertain 
the  deficiency  of  tillable  lands  time  enough  to  be  carried  into  effect 
before  the  10th  of  April,  1786  ?  Any  law  for  that  purpose  could 
not  be  made  and  published  and  transmitted  to  Nashville,  and  made 
known  to  the  people  by  that  time.  The  Assembly  of  1785,  ch. 
10,  §  1,  enlarged  the  time  for  eighteen  months  from  the  passing  of 
that  act  as  I  understand  it.  Could  the  Legislature  of  1784  calculate 
that  such  enlargement  could  ever  take  place  ?  It  can  from  these 
considerations  be  ialmost  pronounced  with  certainty  that  the  Assem- 
bly of  1784  did  not  mean  that  the  deficiency  of  tillable  lands  within 
the  military  bounds  should  be  ascertained  by  the  Assembly  of  1785. 
Did  they  intend  to  leave  that  question  to  be  decided  at  some  fu- 
ture day,  either  upon  a  scire  facias   or  issue  upon   a   collateral 

action  between  the  grantee  and  some  other  person  ?  They 
[220]     *  could  not  so  intend ;  for  then  the  military  grantee  would 

be  forever  in  danger  and  uncertainty  by  means  of  the  pre- 
tended favor  bestowed  upon  him,  and  finally  might  be  ousted  by 
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opinions  changing  with  the  times.     These  would  say,  why  did  you 
not  go  to  the  barrens  ?     They  are  tillable  lands  of  the  best  quality ; 
and  so  of  other  lands  not  then  deemed  fit  for  cultivation.     Could  it 
be  intended  that  the  military  could  depend  upon  so  much  uncertainty, 
or  indeed  any  uncertainty  at  all  ?     The  Legislature  could  not  mean 
it.     And  then  they  must  have  meant .  that  the  surveyor-general, 
when  he  received  an  entry  on  vacant  land,  or  survey  on  a  military 
warrant,  for  lands  out  of  the  military  bounds,  should  have  been  pre- 
viously satisfied  that  the  claimant  could  not  find  military  lands  there 
deemed  fit  for  cultivation.     That  such  was  the  meaning  of  the  Leg- 
islature, seems  to  be  made  evident  by  considering  the  act  of  the 
1789,  ch.  8.     There  is  the  provision  that  is  in  favor  of  the  military, 
the  same  that  is  before  adverted  to ;  and  then  a  subsequent  pro- 
vision in  favor  of  entries  in  John  Armstrong's  office,  located  on 
lands  already  appropriated.     The  latter  clause  says,  the  locator  shcUl 
have  leave  and  be  atfuU  liberty  to  remove^  &c.    That  is  not  materially 
difierent  from  the  expression  used  in  the  preceding  provision :  such 
^officer  shall  be  permitted  to  take  his  quota,  &c.,  elsewhere.     Shall 
have  havey  and  be  at  liberty  to  remove,  and  shall  be  permitted  to  take 
his  quota,  are  to  ^e  understood  of  leave^  liberty^  and  permission  given 
by  that  law  to  those  concerned  or  interested  in ;  not  of  leave,  lib- 
erty, or  permission  to  be  given  by  some  other  and  future  law.     Did 
not  the  Assembly  deem  it  more  safe  for  one  citizen  to  be  provided 
for  instanter  by  force  of  a  law  made  now,  for  the  purpose,  than  by 
one  to  be  made  hereafter  by  those  who  might  never  choose  to  make 
it  ?     The  duties  which  North  Carolina  owed  to  land  claimants,  who 
had  fairly  acquired  their  rights,  decide  unequivocally  that 
*  the  Assembly  ought  not  to  devolve  to  their  assignees  or     [221] 
to  future  Legislatui'es ;  the  performance  could  not  be  dele- 
gated for  one  instant  without  injustice  to  the  claimants.     Contem- 
poraneous expositions  as  to  entries  made  in  John  Armstrong's  office, 
on  lands  already  appropriated,  have  irreversibly  decided  what  in 
their  case  was  meant  by  the  law  of  1789  saying,  shaU  have  leave^  and 
be  at  liberty.     Removals  under  and  according  to  that  clause  have 
been  made  under  and  according  to  it  ever  since,  which  could  not 
have  been  if  the  provision  were  to  be  made  by  Congress.     If  this 
clause  itself  gives  immediately  the  leave  and  liberty  to  remove,  why 
not  do  so  the  preceding  clause,  the  permission  to  the  officer  or 
soldier,   without  any  intermediation?    There  is  no  di£ference  in 
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reason,  and  there  ought  not  to  be  any  in  constraction.     The  idea 
expressed  in  the  North  Carolina  act  of  1789,  ch.  7,  §  5,  shows  the 
opinion  of  that  Assembly  to  be  in  conformity  with  that  now  enter- 
tained by  some  of  the  members  of  this  court*     Legislative  exposi^ 
tion  of  statutes  is  of  no  weight  in  point  of  authority ;  bat  in  point  ef 
respectability  is  oftentimes  very  considerable.     They  say  in  that  act, 
after  reciting  the  clause  of  1789  we  are  now  considering,  that  such 
officer  or  soldier  is  entitled,  &c.,  in  any  part  of  the  territory  ceded. 
It  explains  the  act  of  1784  in  favor  of  the  claimants,  and  considers 
their  right  to  be  satisfied  elsewhere,  derived  under  that  act,  and  not 
under  any  law  to  be  made  by  Congress.     The  grant  in  question, 
therefore,  cannot  be  void  upon  the  idea  of  removal  beyond  the  military 
bounds  without  authority.     It  was  authorized  in  case  of  deficiency 
to  be  determined  by  the  surveyor-general,  and  that  is  evidently  his 
reception  of  the  entry,  or  countersigning  the  plot  and  certificate  of 
survey. 

It  is  said  that  this  opinion  conflicts  with  Lyda  and  Prichet,  de- 
cided by  Judge  Whyte,  at  Carthage.     On  the  contrary, 
[222]     it  accords  with  the  principle  of  that  *  case  precisely,  and 
differs  only  in  this,  that  in  one  opinion  the  grant  of  lands 
or  military  warrants  beyond  the  military  bounds  was  not  authorized 
by  the  act  of  1784,  ch.  19,  §  7,  whereas,  in  this  present  opinion  the 
authority  is  considered  to  have  commenced  by  that  act.     It  agrees, 
also,  in  principle,  with  the  case  of  Goodloe  and  Wilson,  and  Polk 
and  Sevier.     The  cases  in  1  Haywood,  107, 180,  169,  375,  and  the 
decisions  upon  the  same  point  in  2  Haywood,  all  taken  together, 
establish  the  position  that  a  grant  cannot  be  repealed  upon  evidence 
given  in  a  collateral  cause,  though  upon  such  actions  the  effect  of 
it  may  be  avoided  upon  evidence  which  in  law  shows  it  to  be  void. 
And  that  is  the  point  conceded  in  this  present  opinion.     The  case 
in  3  Call,  419,  shows  that  the  mistakes  and  miscalculations  of  pub- 
lic officers  shall  not  vitiate  a  grant,  and  that  is  acceded  to  iQost  com- 
pletely in  the  present  opinion.    2  Washington,  116,  determines  that 
a  grant  obtained  to  the  prejudice  of  a  prior  equity  shall  be  conveyed 
to  the  prior  equity.     That,  also,  is  now  acceded  to  most  fully ;  for 
the  grant,  being  good  in  law,  cannot  be  repealed  as  a  void  grant 
may ;  and  the  grantee  must  be  converted  into  a  trustee,  or  justice 
cannot  be  effected.     The  New  Y.  T.  426,  shows  that  information 
of  an  intrusion  would  not  lie  for  a  grant  alleged  to  have  become 
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Toid  for  non-regiatrati(»i,  the  State  having  nevex:  acquired  seisin  by 
office,  and  sci,  fa.  the  entry  made  the  State  has,  of  acquiring  pos- 
session in  sQch  case.  The  present  case  exactly  accords,  and  so  does 
the  case  of  Weakly  and  Simmons,  in  Tennessee  Reports,  which  the 
present  case  unreservedly  accords  with.  It  is  useless  to  be  more 
particular.  All  the  other  American  cases  which  have  been  cited 
&11  under  some  one  or  other  of  the  heads  of  this  present  opinion, 
and  are  aipproved  by  the  principles  now  adopted.  8  Binney,  28, 
85 ;  3  Mass.  879 ;  1  Johnson,  495 ;  1  Tenn.  Reports,  818, 
819,  269;  2  Tenn.  Rep.  303  ;  1  T.  Rep.  *  581,  588,  815 ;  [228] 
2  T.  Rep.  35, 154, 155  ;  Hard.  508  ;  Cooke's  Reports,  196 ; 
1  T.  Rep.  161 ;  1  Haywood,  889 ;  2  T.  Reports,  885 ;  1  T.  Reports, 
823  ;  2  Haywood,  98 ;  1  T.  Reports,  315, 17,  80 ;  2  T.  Rep.  85, 
86,  37,  88 ;  IT.  Rep.  187  ;  1  Haywood,  498  ;  2  Haywood,  98. 

The  argument  founded  on  the  omission  of  the  Legislature  to  pro- 
vide for  certificates,  in  case  of  military  warrants  carried  into  grants, 
for  lands  beyond  the  military  bounds,  can  only  show  their  opinion, 
but  in  point  of  authority  is  nothing.  Judicial  opinions  can  only  be 
given  by  the  judiciary ;  and,  in  forming  them,  the  rules  of  the  law 
and  of  the  Constitution  are  principally  to  be  consulted.  The  Legis- 
lature might  have  overlooked  it.  It  may  be  a  castis  amisiuSy  or 
they  have  judged  correctly  upon  it.  But  it  is  our  duty  to  ascend  to 
the  source  and  spirit  of  the  law,  and  not  rest  the  rights  of  the  cit- 
izen upon  any  opinions  whatever  entertained  by  those  not  constitu- 
tionally intrusted  to  form  them.  This  argument,  then,  weighs  noth- 
ing either  way. 

And  nearly  the  same  may  be  said  of  the  act  of  1815,  so  far  as  it 
may  tend  to  annihilate  private  rights  already  acquired,  or  to  impair 
them  in  any  degree  by  legislative  interference.  It  commands  not 
in  any  degree,  I  presume,  the  obedience  of  this  court.  All  such 
acts  had  better  not  be  made  ;  for  judges  cannot,  either  in  preserv- 
ing their  oaths  or  patriotism,  give  to  them  the  least  coloring  of  sub- 
mission. That  judge  is  not  worthy  to  have  the  confidence  of  his 
country,  who  would  not  unhesitatingly  oppose  them  with  all  the 
energies  he  possesses.  What  is  the  displeasure  of  those  who  make 
such  an  act,  compared  with  the  maintenance  of  public  fi*eedom  ? 
And  how  is  this  to  be  supported,  but  by  a  prompt  and  decided 
opposition  to  all  unconstitutional  assumptions  of  power?  What 
must  be  the  opinion  entertained  of  a  judge,  should  an  unconstitu- 
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tional  law  ever  be  made,  with  an  expectation  that  he  will  give  it 

effect  ? 
[224]  *  Much  respect  is  felt  for  Ljda  and  Prickett,  both  be- 
cause of  the  judge  who  decided  it,  and  also  because  the 
reasoning  employed  in  the  case  itself  is  entitled  to  much  considers* 
tion.  But,  as  to  that  part  of  it  not  accorded  with,  the  decision  of 
a  single  judge  ought  not  to  govern  in  point  of  authority,  if,  after 
much  endeavor  to  agree  with  it,  a  full  court  cannot  reconcile  it  to 
their  convictions.  And  as  to  the  part  of  that  case  in  which  the  dif- 
ference of  opinion  is  found,  I  cannot,  after  much  pains  taken  for  the 
purpose,  be  satisfied  with  the  part  which  the  present  opinion  is  op- 
posed to.  Affirm  the  Judgment  of  the  OircuU  CourL 

See,  as  to  attacking  grants  in  collateral  actions,  Conn  t.  HaisUp,  1  Swan,  SI ; 
Crutchfield  ▼.  Hammock^  4  Hum.  203.  See  King's  Digest,  8501,  7887,  7929, 
7482. 


John  Johnston,  Executor  of  Alexander  Johnston,  deceased, 
V.  Arthur  Dew,  Administrator  of  Ttree  Harris,  deceased, 
IN  Right  of  his  Wife,  Susanna  Dew. 

[^Administration.  —  Limitation,  —  Amendment  —  "  ClmmT*  —  Certiorari 
—  When  granted,  —  Dismission,  —  Departure  in  Pleading."] 

Haywood,  Judge.  The  writ  in  this  cause  issued  the  7th  of 
March,  1809,  for  Alexander  Johnston,  as  plaintiff,  against  these  de- 
fendants, which  was  executed  and  returned  to  April  term,  1809,  of 
the  County  Court  of  Davidson.  The  declaration  was  founded  upon 
a  bond  dated  the  14th  of  January,  1800,  for  conveying  a  certain 
tract  of  land  to  the  plaintiff  by  the  intestate,  Tyree  Harris,  with 
warranty,  which  the  declaration  states  he  did  not  convey,  nor  his 
administrator,  although  specially  required  at  Nashville,  28th  Feb- 
ruary, 1809.  At  April  sessions,  1810,  the  defendant  pleaded  cove- 
nants performed,  plene  adminietravit,  and  no  assets,  upon 
[225]  which  issues  *  were  joined.  A  verdict  was  rendered  on 
the  same  term,  upon  all  these  issues,  for  the  plaintiff,  dam- 
ages assessed,  and  judgment  given,  to  be  levied  of  the  goods  of  the 
intestate,  &c.  This  cause  was  then  removed  by  certiorari  into  the 
Circuit  Court,  which  certiorari  was  dated  the  14th  of  March,  1811. 
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In  September,  1811,  the  plaintiff  having  died,  his  executor,  the 
present  plaintiff,  was  made  a  party  in  his  place ;  and  the  cause  was 
continued  from  time  to  time  until  November  term,  1814,  when  the 
court  gave  leave  to  file  additional  pleas.  One  of  these  pleas  states 
the  death  of  Harris,  and  administration  granted  to  Susanna  Dew, 
in  April  term  of  the  Court  of  Pleas  and  Quarter  Sessions  for  the 
county  of  Davidson,  in  the  year  of  our  Lord  1802,  who  advertised 
within  two  months,  &c.  The  defendant.  Dew,  stated  on  an  affi- 
davit that  he  never  knew  till  then  (November,  1814)  of  the  mate- 
riality of  the  plea.  The  replication  to  the  plea  says  she  did  not  so 
advertise,  and  issue  was  thereupon  joined.  The  defendant's  other 
plea  stated  that  the  plaintiff  is  executor  or  his  testator  did  not  make 
claim  of  said  demand  nor  sue  within  seven  years  next  after  the 
death  of  Tyree  Harris ;  upon  this  plea  there  is  a  demurrer  and 
joinder,  which,  however,  was  withdrawn,  and  a  replication  filed, 
stating  a  demand  by  Alexander  Johnston,  28th  February,  1809, 
within  seven  years  next  afle^  the  death  of  Harris,  and  that  the  de- 
fendants promised  to  pay,  &c.  The  rejoinder  says  he  did  not  de- 
mand by  bringing  suit  within  seven  years ;  the  plaintiff  demurred, 
and  the  defendant  joined  in  demurrer.  In  November  term,  1814,  a 
bill  of  exceptions  was  signed.  It  excepted  to  the  opinion  of  the  judge 
of  the  Circuit  Court,  for  admitting  these  pleas  at  that  late  period. 
In  May,  1816,  there  was  a  verdict  for  the  plaintiff  upon  the  issues 
of  fact,  and  the  cause,  by  consent,  was  removed  into  this  court  as 
to  this  exception.  It  is  to  be  remarked  that  the  action  was  com- 
menced on  the  7th  of  March,  1809  ;  the  pleas  were  offered 
and  received  *  November  term,  1814.  The  trial  in  the  [226] 
County  Court  was  in  April,  1810.  On  the  14th  of  March, 
1811,  the  certiorari  issued,  returnable  to  September  term,  1811, 
which  commenced  on  the  second  Monday  of  that  month.  The  rec- 
ord shows  that  the  session  of  the  County  Court  commenced  on  the 
third  Monday  of  April,  1809,  and  also  on  the  third  Monday  of  Jan- 
uary, 1809.  September  term,  1810,  of  the  Circuit  Court  inter- 
vened between  the  trial  in  April,  1810,  and  the  date  of  the  certio- 
rari.  The  application  for  the  certiorari  was  made,  as  is  supposed, 
some  time  during  the  March  term  of  the  Circuit  Court  in  the  year 
1811.  For  what  cause  it  issued  does  not  appear.  The  appHcation, 
after  such  a  lapse  of  time,  ought  to  have  shown  the  strongest  pos- 
sible reasons  for  not  applying  at  the  first  term  after  judgment. 
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Judgments  oaght  not  to  be  exposed  to  avoidance  indefinitely,  when 
the  evidence  to  support  them  is  extinct.  Such  a  practice  would 
render  nugatory  all  the  judgments  which  the  courts  could  give,  and 
make  plaintiffs  liable  to  refund,  by  writs  of  restitution  or  actions 
upon  the  case  at  any  distance  of  time,  and  whenever  it  is  discovered 
that  the  original  evidence  used  at  the  trial  could  no  longer  be  pro- 
duced. With  such  properties,  the  certiorari  would  become  the  most 
mischievous  engine  of  injustice  that  ever  was  employed  in  forensic 
proceedings ;  whereas,  like  other  useful  things,  when  kept  within 
the  bounds  of  moderation,  it  is  productive  of  much  good,  as  it  must 
be  admitted  to  be  when  employed  to  obviate  the  tricks  which  aim 
at  the  prevention  of  remedies  and  of  trials  allowed  by  law  to  the 
plaintiff  in  the  certiorari^  who  otherwise  would  be  defeated  of  them. 
No  objection,  however,  being  made  on  the  return  of  the  certiorari^ 
but,  on  the  contrary,  the  plaintiff  having  applied  for  a  new  party  to 
be  substituted  in  place  of  the  original  plaintiff,  who  had  died  in  the 

mean  time,  it  must  now  be  understood  that  the  cause  was 
[227]     removed  into  the  Circuit  Court  by  consent,  *  and  thus  a 

difficulty  is  surmounted  which  otherwise  would  have  been 
very  formidable. 

As  to  the  lateness  of  the  time  of  receiving  the  additional  pleas : 
if  they  are  so  material  as  to  be  decisive  of  the  controversy,  and  if 
also  the  court  can  be  satisfied  of  the  trdth  of  them,  when  at  any 
time  before  verdict,  they  ought  to  be  received,  otherwise  irrepara^ 
ble  injustice  might  be  done  to  the  defendant  through  his  own  igno- 
rance or  th^  mistake  or  unskillfulness  of  covenant ;  for  it  is  doubt- 
ful whether  he  could  be  relieved  in  equity.  And  if  he  could, 
courts  of  law,  when  they  have  it  in  their  power,  ought  rather  to 
afford  to  the  parties  before  them  the  necessary  relief,  than  send 
them  to  other  courts,  thereby  protracting  litigation,  and  accumulat- 
ing expense  and  vexation.  In  this  spirit  is  conceived  the  act  of 
1809,  ch.  49,  §  21,  "  No  proceeding  shall  be  quashed  or  abated  for 
any  omission,  defect,  or  imperfection,  but  the  said  courts,  namely, 
the  Circuit  Courts  and  Courts  of  Pleas  and  Quarter  Sessions, 
shall  and  may  from  time  to  time,  permit  either  of  the  parties  to 
amend,  &c.,  upon  such  terms  as  they  respectively  in  their  discretion, 
and  by  their  rules  shall  prescribe.  The  same  spirit  is  manifested 
in  1809,  ch.  126,  §  10,  ^^  No  judgment,  decision,  or  decree  of  the 
Circuit  Courts  shall  be  reversed  in  the  Supreme  Court  unless  for 
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errors  which  affect  the  merits  of  the  judgment,  decision,  or  decree 
complained  of.  To  be  sure  heavier  terms  ought  to  be  imposed  on 
a  stale  than  on  a  recent  application  to  amend  the  pleadings,  such 
terms  as  will  preclude  a  suspicion  of  meditated  delay,  and  as  are 
adequate  to  the  purpose  of  deterring  suitors  from  the  practice  of 
delaj.  In  the  instance  before  us,  the  court  was  not  applied  to  for 
such  terms,  which  is  another  proof  that  the  parties  came  into  this 
court  by  consent.  The  pleas  received  have  the  sanction  of  former 
decisions  for  their  materiality,  and  that  is  ground  enough  for  the 
Circuit  Court  to  conceive  them  to  be  material  and  decisive, 
until  a  contrary  *  decision  shall  take  place.  The  affidavit  [228] 
offers  a  tolerable  excuse  for  not  pleading  the  same  nlatters 
before.  This  record  at  that  time  showed  the  death  of  the  obligor, 
and  the  time  of  cotnmencing  the  action  against  his  executors,  which 
prima  facie  prove  the  lapse  of  seven  years  between  his  death  and 
the  commencement  of  the  action.  Therefore  both  the  materiality 
and  truth  of  the  plea  did  prima  facie  appear,  and  the  applicatioil 
was  before  the  verdict  or  trial.  It  cannot  be  said  then,  correctly, 
that  the  Circuit  Court  erred  in  receiving  the  additional  pleas. 

As  to  the  pleas  themselves  and  the  pleadings  upon  them,  one 
question  for  discussion  is,  whether  the  refoinder  be  a  departure  from 
the  plea,  and  if  a  departure,  what  is  the  effect  thereof  by  the  law 
of  this  State  ?  A  departure  is  where  the  defendant  sets  up  one 
matter  of  defense  in  his  plea,  and  afterwards  another  in  the  re- 
Joinder.  If  this  were  allowable,  he  might  set  up  another  in  the 
rdmtter^  and  when  it  came  to  his  turn  in  the  course  of  pleading  to 
speak  again,  he  might  resort  to  new  matter  still,  and  so  never  come 
to  an  issue  at  all,  either  of  law  or  fact,  and  might  never  have  judg- 
ment against  him.  2  Wells,  98,  ch.  304  a.  According  to  the  law 
as  it  stood  till  our  acts  of  1809,  a  departure  was  matter  of  sub- 
stance for  which  on  a  general  demurrer  the  court  would  give  judg- 
ment against  him  who  was  guilty  of  it,  and  was  not  such  matter 
which  by  the  4  and  5  Anne,  ch.  16,  §  1,  the  court,  upon  demurrer, 
was  to  overlook  in  giving  judgment  according  to  the  right  of  the 
ease,  so  as  sufficient  matter  appear  on  the  pleadings.  That  is,  mat- 
ter of  substance,  by  the  law  as  it  stood  till  1809,  is  proved  by  Saund. 
84,  noted  Willis,  25,  27,  638 ;  1  Wils.  122 ;  2  Wilson,  96 ;  4  T. 
604.  And  were  it  not  for  these  acts  of  our  own  Legislature,  the 
court  would  now  be  bound  to  give  judgment  upon  the  demurrer 
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for  the  plaintiff ;  for  certainly  to  say  he  did  not  demand^  and  then 
to  say  he  did  not  demand  hy  bringing  suit,  are  two  distinct 
[229]     niatters  *  and  legal  phraseology  a  departure.     If  we  give 
judgment  npon  that  aUme^  it  may  not  be  a  judgment  upon 
the  meriti  as  contemplated  by  the  act  of  1809.     The  real  founda- 
tion may  be  mistake  or  want  of  skill  in  setting  forth  or  selecting 
as  a  defense  the  matter  which  is  most  proper  to  be  relied  on,  and 
therefore  judgment  ought  not  to  be  rendered  upon  the  departm^e 
alone;  but  rather  a  repleader  should  be  directed  to  put  in  issue 
the  matters  that  are  material,  and  go  to  the  merits,  and  so  decide 
the  cause.     If  we  go  back  to  the  replication,  that  decidedly  contra- 
dicts the  plea ;  the  defendant  should  have  taken  issue  upon  it.    The 
matter  of  the  replication  is  unanswered  ;  the  plea  is  relinquished  by 
the  departure,  and  then  upon  what  is  the  court  to  give  judgment  ? 
It  must  be  given  against  him  who  has  made  the  first  default  in 
pleading,  by  neglecting  to  give  a  sufScient  answer  to  suiBcient  mat- 
ter alleged  against  him.     The  defendant  has  not  given  any  suffi- 
cient answer  to  the  plaintiff's  replication  ;  and  that  being  sufficient, 
we  must  leave  the  rejoinder  and  go  to  that,  and  so  on  to  the  plea  ; 
and  if  that  be  insufficient  or  abandoned,  then  to  the  declaration,  and 
give  judgment  upon  that ;  if  that  be  insufficient,  we  must  then  give 
judgment  for  the  defendant.     We  must  disjoin  all  the  unsound 
parts  of  the  pleadings,  and  found  our  judgment  upon  the  sound 
parts  of  them.     In  the  case  before  us,  if  the  matter  of  the  plea  be 
a  good  legal  defense,  it  is  denied  by  the  replication ;  and  that  being 
not  controverted,  judgment  ought  to  be  for  the  plaintiff.     If  the 
matter  of  the  plea  be  not  good,  then  of  course  judgment  ought  to 
be  for  the  plaintiff,  unless  it  can  be  maintained  that  the  pleadings 
ought  to  be  amended. 

This  is  an  adjourned  cause  pursuant,  as  was  supposed,  to  the  act 
of  1809,  ch.  26,  §  9,  "  Cases  agreed  may,  by  the  consent  of  the  par- 
ties, be  adjourned  to  the  Supreme  Court."  And  what  is  this  court 
to  do  upon  an  adjourned  cause  ?  It  must  act  upon  it  in 
[230]  the  same  *  way  as  the  Circuit  Court  ought  to  have  acted 
upon  it  had  it  not  been  adjourned.  In  cases  of  removal  by 
writs  of  error  **  the  court  upon  reversal  is  to  give  such  judgment  as 
the  Circuit  Court  should  have  given,  except  where  damages  are  to 
be  assessed,  &c.,  and  in  such  case  to  remand  the  cause."  1809,  cli. 
49,  §  27.     The  same  rule  is  to  be  observed  in  appeals  in  the  nature 
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of  writs  of  error,  which  appeals  are  introduced  by  1811,  ch.  72,  §  1, 
and  the  Circuit  Court,  after  ascertaining  the  insufficiency  of  the  re- 
joinder and  the  abandonment  of  the  plea,  ought  to  have  heard  an 
application  for  leave  to  join  issue  on  the  replication ;  and  if  that 
court  could  have  been  satisfied  by  affidavit  that  there  had  not  been 
a  demand  as  stated  in  the  replication  within  seven  years,  should  have 
granted  leave  to  join  such  issue ;  or  if  not  thus  satisfied  by  affida- 
vit, should  have  given  judgment  for  the  plaintiff. 

That  would  lead  us  to  consider  whether  the  plea,  supposing  it  to 
be  true,  would  bar  the  plaintiff;  for  if  it  would  not  be  a  bar,  after 
issue  joined  and  found  for  the  defendant,  it  could  be  of  no  use  in 
deciding  the  cause,  and  the  court  ought  not  to  inquire  into  it,  be- 
cause of  its  immateriality,  but  should  give  judgment  for  the  plain- 
tiff. 

If  the  plea  be  immaterial,  and  that  be  decided  by  this  court,  then 
the  defendant  will  not  be  at  the  expense  of  establishing  its  verity. 
If  decided  to  be  material,  the  only  time  which  can  be  consumed  will 
be  that  employed  in  ascertaining  the  truth  of  the  plea.  It  is  there- 
fore proper  now  to  determine,  as  it  was  expected  we  should  do  on 
demurrer,  whether  the  plea,  if  true,  be  a  good  one  or  not  in  la^  to 
bar  the  plaintiff's  demand.  It  is  founded  upon  the  act  of  1715,  ch. 
^^^9  §  ^9  ^^  Creditors  of  any  person  deceased  shall  make  their  claims 
in  seven  years  after  the  death  of  such  debtor,  otherwise  such  cred- 
itor shall  be  forever  barred.  And  if  it  shall  happen  that  any 
sum  or  sums  of  money  shall  hereafter  remain  in  the  *  hands  [231] 
of  any  administrator  after  thie  term  of  seven  years  shall  be 
expired,  and  not  received  by  any  of  kin  to  the  deceased,  or  by  any 
creditor  in  that  time,  the  same  shall  be  paid  to  the  church  wardens 
and  vestry  to  and  for  the  use  of  the  parish  where  the  said  money 
shall  remain."  By  the  act  of  1784,  ch.  23,  §  2,  ^'  As  soon  as  the 
administration  is  finished  and  no  creditor  shall  make  any  further  de- 
mand, it  is  to  be  deposited  in  the  treasury,  subject  to  the  claim  of 
creditors  and  distributees,  without  limitation  of  time." 

In  order  to  understand  the  ninth  section  of  the  act  of  1715,  ch. 
48,  we  must  look  to  the  situation  of  executors  and  administrators  at 
and  after  the  time  of  its  passage,  up  to  the  year  1789. 

Before  the  act  of  1715,  executors  were  in  some  cases  entitled  to 
the  surplus  of  the  personal  estate  undisposed  of  by  the  will.  This 
act  does  away  that  sale  in  part.     §  7,  ^'No  executor  or  admin- 


696  6  HAYWOOD.  pSTashville, 


JolnUtoA  fl^  Dewt 


istrator  shall  take  or  hold  himself  (according  to  the  natare  of  the  ap- 
praisement)'more  of  the  deceased's  estate  than  amoonts  to  his  neces-^ 
saiy  charges  and  disbursements  and  such  debts  as  he  shall  legally 
pay  within  12  months  after  administration  granted.  Bat  all  snch 
estate  so  remaining  shall,  immediately  after  the  expiration  diereof, 
be  equally  and  indifierently  divided  and  paid  to  such  persons  to 
whom  the  same  is  due  by  this  act  or  the  will  of  the  deceased ;  such 
person  or  persons,  or  some  other  for  them^  giving  good  security,"  &c. 
That  part  of  the  rule  which  ren^ains  is  where  there  is  no  legatee  or 
creditor,  nor  next  of  kin,  to  whom  it  can  be  paid.  The  executor  is 
not  directed^  as  the  administrator  is^  to  pay  it  into  the  treasury,  and 
therefore  must  keep  it  himself* 

By  this  act  of  1715,  the  executor  or  administrator  was  to  pay 
over  the  estate  to  legatees  and  distributees  aft;er  the  expiration  of 

one  year ;  and  was  liable  to  creditmis  notwithstanding  the  in- 
[232]     termediate  insolvency  *  of  such  legatees  or  distributees,  and 

their  inability  to  refund  when  called  for  the  security  they 
are  give  is  to  him  for  his  indemnification.  The  words  are,  '« giving 
good  security,  that  if  any  debt  or  debts  truly  owing  by  the  deceased 
shatt  be  afterwards  paid  for  and  recovered,  or  otherwise  duly  made 
to  appear,  that  then,  and  in  every  such  case,  he  or  they  shall  respect- 
ively refund  and  pay  back  to  the  executor  or  administrator  his  or 
her  ratable  part  of  that  debt  or  debts,  with  the  charges  of  the  ex*- 
ecutor  or  administrator,  by  reason  of  such  debt  or  debts  out  of  the 
part  or  share  allotted  to  him  or  her,  thereby  to  enable  the  said  ez« 
ecutor  or  administrator  to  pay  and  satisfy  the  said  debt  or  debts,  so 
discovered  after  distribution  made  as  aforesaid."  The  executm* 
could  not  plead  fully  administered,  and  support  it  by  proof  of  the 
distribution.  He  was  liable  to  pay  the  creditor  de  bams  prapriiB^ 
assets  having  come  once  to  his  liands^  and  could  never  be  reimbursed 
if  the  obligees  become  unable  to  refund.  This  evil  was  attempted 
to  be  removed  by  the  limitation  of  seven  years.  Experience  showed 
that  insolvencies  happened  within  the  time,  by  which,  as  also  by  the 
removal  or  death  of  the  obligees  and  sureties,  and  by  dispersion  of 
their  estates  into  various  hands,  and  to  various  parts  of  the  world, 
executors  and  administrators  were  oftentimes  much  injured.  The  act 
of  1789,  ch.  23,  endeavored  to  cure  these  evils.  It  gave  a  longer  time 
for  administration,  two  years  instead  of  one.  So  far  the  act  of  1715 
is  altered.     At  the  end  of  this  time  they  reqnired  from  the  legatees 
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and  distributees  a  bond  for  refunding,  made  payable  to  the  chairman, 
for  the  use  of  the  creditors ;  after  this  they  were  not  bound  to  give 
bond  to  the  executor  or  administrator*  So  far,  also,  is  the  former 
law  changed. 

After  these  bonds  are  taken  and  lodged  in  the  ofBce  and  recorded, 
the  executor  may  plead  fully  administered,  no  assets,  or 
not  sufficient  assets  to  *  satisfy  the  plaintiff's  demand.  And  [233] 
if  such  plea  be  found  in  his  faror^  the  creditor  shall  proceed 
by  9ei.  fa.  on  the  bonds*  Here  is  a  complete  alteration  of  the  law 
from  what  it  was  :  in  the  obligee,  the  plea  of  fully  administered,  the 
m.  fa.  by  the  creditor,  and  the  discharge  of  the  executor  or  admin- 
istrator. He  needs  not  any  limitation  after  this,  for  if  he  has  dis- 
tributed and  taken  bonds,  he  may  plead  fully  administered ;  if  he 
has  not  distributed,  the  assets  are  in  his  hands.  The  provision  made 
in  his  favor  by  limitation  of  seven  years  is  suspended  by  another 
and  better  provision  within  the  purview  or  body  of  both  acts  ;  and 
it  is  repealed  because  the  act  of  1789,  ch.  23,  §  6,  declares  void  and 
of  no  effect  ^'  all  laws  and  parts  of  laws  within  the  purview  and 
meaning  thereof."  The  Assembly  meant  to  provide  for  the  executor 
by  giving  him  the  plea  of  fully  administered,  and  by  referring  tlie 
creditor  to  the  bond  of  the  legatees  and  distributees,  in  place  of  pro- 
tecting him  by  the  seven  years'  limitation.  If  he  pursues  the  act  of 
1769,  ch.  23,  §  2,  it  is  impossible  that  he  can   ever  need  the  act  of 

1715,  or  ever  have  cause  to  plead  it.  This  is  a  provision  on  the 
same  subject ;  both  acts  have  the  same  object  in  view,  and  it  is  bet«- 
ter  accomplished  by  the  latter  than  the  former  law.  The  danger  to 
executors  from  the  inability,  death,  and  removal  of  legatees  and  their 
sureties,  is  completely  obviated,  and  by  other  means  than  the  seven 
years'  lunitation.  Does  not  the  Legislature,  in  these  particulars, 
legislate  upon  the  same  subject,  with  the  same  view,  and  having  the 
Bame  objects  before  them  in  both  these  acts  ?  Do  they  not  plainly 
fall  within  the  words  and  meaning  of  the  act  of  1789,  ch.  23  ? 

It  is  said  the  whole  efiect  and  operation  of  the  act  of  1789,  ch. 
23,  depends  upon  the  advertisement  required  in  §  5;  and  that 
it  is  only  operative  where  such  advertisement  is  made.     If  it  be  so, 
the  inference  is  admitted  to  be  correct ;  and  that  leads  to 
another  *  inference,  that  it  is  not  a  repeal  of  the  act  of    [234] 

1716.  Can  it  be  the  meaning  of  the  Legislature  to  render 

the  whole  act  void,  if  the  advertisement  be  not  made  ?    Consider 
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in  whose  favor  is  the  limitation  contained  in  §  •  4,  '^  Creditors  of 
any  person  deceased,  if  resident  within  the  State,  shall  within  two 
years,  and  if  without  the  State,  shall  within  three  years  from  the 
qualification,  &c.,   exhibit  and  demand,  &c.,  and  if  they  fail   to 
sue  within  these  periods,  shall  be  barred."     There  is  a  saving  for 
infants,  persons  non  compos  mentis^  and  femes  covert.     It  is  not  for 
the  benefit  of  executors  or  administrators ;  for  they  are  protected 
by  the  bond  and  preceding  provisions  of  the  act.     It  is  for  the 
benefit  of  legatees  and  distributees  who  give  bond.   They  are  not  to 
be  forever  liable ;  but  are  free  from  the  demands  of  creditors  if  they 
'  do  not  sue  within  the  prescribed  time.     Here  also  is  a  new  provis- 
ion not  embraced  in  the  former  act.     Will  the  legatees  and  distrib- 
utees and  their  sureties  lose  the  benefit  of  this  limitation,  and  be 
left  exposed  forever  to  creditors,  merely  because  the  executor  &Qs 
to  comply  with  the  requisitions  of  the  law  upon  him  ?     That  is  too 
much  power  to  vest  in  him,  especially  when  it  is  considered  that 
this  is  not  the  only  mode  of  giving  notice  to  those  concerned,  and 
that  the  information  to  be  conveyed  through  the  medium  of  publi- 
cation is  not  in  one  time    out  of  a  thousand  the  only  medium 
through  which  it  is  conveyed.     It  is  provided  for  the  greater  cau- 
tion ;  but  it  is  not  a  sine  qua  non.     Surely  the  law  ought  not  to  be 
so  construed  as  to  make  the  directions  in  §  5  a  precedent  condition, 
and  thereby  place  it  in  the  power  of  the  executor  to  give  to  the 
legatees  and  distributees  the  benefit  of  the  limitation  in  their  favor 
or  not,  at  his  pleasure.    At  all  events,  if  a  condition  precedent,  it 
should  not  be  any  further  so  than  the  creditor  has  suffered  or  is 
likely  to  suffer  by  the  non-performance  of  the  condition.    If 
[235]     he  has  notice  without  the  advertisement,  he  *  ought  not  to 
be  excused  for  want  of  it.     And  a  plea  of  seven  years 
elapsed  and  no  suit  brought  by  the  creditor,  would  be  a  good  plea 
in  bar,  unless  he  could  reply  no  advertisement  and  no  notice  by  any 
other  means;  which  averment  could  hardly  ever  be  made;  for  the 
death  of  every  man  is  heard  of,  some  more  extensively  than  the  ad- 
vertisement of  their  executor.   The  fifth  clause,  therefore,  cannot  be 
conditional.    It  is  directory,  like  the  law  for  advertising  sales,  which 
administrators  or  guardians  are  required  to  make.     Again,  if  it  be 
a  condition  precedent,  then  in  case  of  failure  the  creditors  are  not 
bound,  and  then  the  exception  in  favor  of  persons  under  disabilities 
cannot  take  place.     If  none  are  barred,  none  can  be  excepted  from 
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the  bar.     And  then  disabled  creditors  will  be  barred  in  seven  years 
by  the  act  of  1715,  who  would  not  be  barred  after  seven  years  until 
the  removal  of  their  disabilities  by  the  act  of  1789.     Thus  a  favored 
class  of  creditors  will  be  deprived  of  the  privileges  given  to  them 
by  the  act  of  1789,  for  no  fault  of  their  own,  but  by  the  culpable 
neglect  of  the  executor,  who  has  not  the  inducement  of  present 
benefit,  nor  the  dread  of  personal  inconvenience  to  urge  him  to  his 
duty.     That  cannot  be  the  true  construction  of  an  act  which  leads 
to  such  a  result.     Their  privileges,  so  valuable  and  important  to 
them,  cannot  be  dependent  upon  the  mere  whim  and  caprice  of  the 
executor  or  administrator,  as  they  would  be  if  they  were  to  be  en- 
joyed or  not,  as  he  thought  proper  to  advertise  or  not.     The  adver- 
tisement is  really  in  its  own  nature  almost  wholly  unimportant,  and 
when  its  ends  may  be  accomplished  in  most  instances  as  well  with- 
out as  with  the  publication  required,  it  is  impossible  that  the  Legis- 
lature could  have  intended  to  make  the  whole  act  and  all  the  effect 
of  it  depend  upon  such  publication.   They  could  not  intend  to  place 
the  legatees  completely  in  the  power  of  the  executor,  so  as  to  make 
the  plea  of  this  limitation  depend  upon  a  contingency  so 
precarious  *  to  the  legatee,  at  the  same  time  that  the  execu-     [286] 
tor  was  safe,  whether  he  published  or  not,  by  his  plea  of 
fully  administered.     Either  this  is  the  case,  or  for  want  of  the  ad- 
vertisement the  bond  and  security  given  to  the  chairman  is  also 
void ;  which  breeds  still  greater  confusion,  and  has  not  yet  been 
advocated,  but  is  a  consequence  deducible  from  the  conditionality 
of  the  fifth  section.     So  many  difficulties  show  manifestly  that  the 
fifth  section  is  not  conditional,  and  that  the  act  of  1789,  ch.  23, 
,    takes  effect  whether  the  advertisement  be  made  or  not.     And  then 
what  need  is  there  for  the  seven  years  limitation  ?    If  the  executor 
after  two  years,  and  distribution  made  and  bond  taken  and  recorded, 
cannot  be  liable  to  a  creditor,  how  is  it  possible  that  the  same  act 
which  exempts  him  from  the  action  of  the  creditor,  can  also  provide 
for  him  by  a  limitation  of  time,  in  case  he  should  be  sued  by  a 
creditor  ?     Let  us  try  by  another  experiment  whether  the  seven 
years'  limitation  be  in  force  or  not.     A,  a  married  woman,  is  the 
creditor  of  B.     He  dies,  and  seven  years  expire,  and  then  the  hus- 
band of  A  dies ;  can  A  recover  against  the  executors  of  B  ?    If 
she  can  recover,  then  the  seven  years'  limitation  is  not  in  force ;  for 
that  is  a  positive  bar  to  her :  and  if  she  cannot  recover,  then  the  act 
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of  1789,  ch.  23,  is  not  in  force ;  for  it  positively  enables  her  to 
cover  after  the  removal  of  her  disability.     And  if  one  or  the  other 
must  be  of  no  effect,  all  will  agree  that  it  is  the  act  of  1715. 

After  going  thus  far,  there  yet  remains  great  difficulties  to  en- 
counter. The  adjudications  of  the  Supreme  Court  of  the  United 
States,  and  of  the  court  of  North  Carolina,  are  upon  this  point 
adverse  to  each  other.  One  decision  of  the  Supreme  Court  of  this 
State  doubts  which  of  the  two  is  right,  and  another  decision  of  our 
Supreme  Court  joins  the  opinion  of  the  Korth  Carolina  judges. 
There  is  no  hesitation  in  saying  we  should  follow  the  decis- 
[287]  ions  of  the  *  Supreme  Court  of  this  State.  Where  is  the 
mischief^  if  we  adhere  to  the  opinion  that  the  seven  years' 
limitation  is  not  repealed,  and  also  to  our  previous  opinion  that  the 
act  of  1789  is  absolute,  and  the  fifth  section  directory  ?  The  people 
will  still  have  the  benefit  of  the  act  of  1789,  and  creditors  will  not 
be  bound  by  the  act  of  1716,  in  such  cases  where  they  are  allowed 
by  1789,  ch.  23,  to  sue  aft^r  the  removal  of  their  disabilities.  We 
ought  to  be  bound  by  precedent  in  cases  where  much  harm  will  not 
follow  an  adherence  to  it.  Uniformity  is  of  more  value  than  the 
attainment  of  small  advantages  acquired  by  deranging  it.  Thus  &r 
we  ought  to  go  and  to  hold  both  acts  to  be  in  force,  unless  in  parts 
where  they  are  positively  irreconcilable,  and  then  adhere  to  the 
directions  of  the  act  last  passed  into  a  law.  In  this  view  the  plea 
may  be  good,  and  if  a  proper  affidavit  be  made  to  evince  a  belief  of 
its  verity,  it  ought  to  be  remanded  for  an  issue  to  be  joined  upon  it. 
If  no  such  affidavit  be  made  before  the  end  of  this  term,  then  judg 
ment  ought  to  be  entered  for  the  plaintiff. 

It  will  not  be  amiss  now  to  say  something  of  heirs  and  of  the  real 
estate,  and  how  they  are  effected,  if  at  all,  by  these  acts,  this  sub- 
ject being  intimately  connected  with  the  other  which  we  have  just 
considered. 

In  the  year  1715  an  heir  could  not  be  sued  upon  a  judgment 
against  his  ancestor ;  for  the  bond  was  merged  in  the  judg- 
ment. He  could  only  be  proceeded  against  by  sci,  fa.  founded 
upon  the  judgment,  and  be  subjected  by  execution  to  an  extent  of 
one  moiety  of  the  land,  which  the  creditor  should  hold  as  a  tenant 
by  deffit.  The  executor  was  bound  to  pay  it  if  he  had  assets  in 
preference  to  most  other  debts,  and  could  be  sued  upon  it.  If  no 
judgment  were  given  against  the  ancestor,  the  heir  could  not  be 
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saed  except  upon  a  bond  in  which  the  ancestor  and  his 
heir  were  specially  named.  As  to  all  other  debts  *by  [238] 
specialty  or  single  contract,  he  was  not  liable  to  be  sued* 
The  act  of  1715  could  not  bar  the  creditors  from  suing  the  heir 
upon  them  after  a  certain  lapse  of  time,  since  upon  them  he  could  not 
be  sued  at  all.  As  to  the  debt  due  by  bond,  in  which  he  was  spec- 
ially named,  the  creditor  might  sue  the  heir  or  executor  at  election. 
The  present  assets  were  bound  to  retribute  the  heir,  if  the  creditor 
forced  payment  from  him  instead  of  the  executor.  2  Yiner,  120, 469, 
477 ;  2  Vern.  849  ;  14  Viner,  "  Heir,"  Letter  U ;  2  C.  D.  **  Chan- 
ceiy,"  8,  P  3 ;  2  Vern.  43  ;  Hard.  612.  The  personal  estate  is  the 
primary  fund  for  the  payment  of  debts,  and  has  been  considered  so 
from  the  earliest  periods  of  our  juridical  history  to  this  day.  The  heir 
could  not  plead  that  there  was  an  executor  or  administrator,  or  that 
he  had  assets.  The  judgment  against  him  bomid  his  lands  from  the 
day  the  writ  issued  against  him,  and  the  whole  of  his  lands  were 
liable,  and  not  a  moiety  only.  A  devise  or  alienation  by  the  ances- 
tor did  not  hinder  the  plaintiff's  remedy  being  remedied  by  the  8 
and  4  W.  &  M.  ch.  5,  and  the  3  and  4  W.  &  M.  ch.  14.  An 
alienation  made  by  deed,  a  devise  for  the  payment  of  debts  remained, 
as  at  common  law.  Vide  3  Lowry,  119  ;  2  Saund.  Rep.  7,  note  4, 
5  C.  D.  ''  Pleader,"  2,  £ ;  3  Dy.  204.  Thus  stood  the  law  concern- 
ing the  heir  in  1715.  In  that  single  case  in  which  the  heir  was 
liable  to  be  sued,  the  personal  estate  was  subject  to  his  reimburse^ 
ment ;  and  whenever  the  personal  estate  became  exonerated  so  that 
the  creditor  could  not  resort  to  it,  it  must  of  course  follow,  that  that 
could  not  be  done  by  circuity  which  could  not  be  done  directly,  and 
then  either  the  heir  must  be  discharged  simultaneously  with  the 
personal  estate,  or  the  personal  estate  be  exonerated  by  throwing 
the  burden  on  the  real  estate,  which  latter  is  directly  against  the 
rule  of  law  which  exonerates  the  real  estate  by  throwing  the  buiv 
den  ultimately  on  the  personal  estate ;  and  then  if  either  this 
ancient  rule  must  *  be  abolished,  or  the  bar  be  extended  to  [239] 
the  heir  also,  the  latter  alternative  ought  to  be  embi-aced, 
considering  the  long  continuance  of  the  rule,  and  the  tenacity  with 
which  our  laws  have  adhered  to  it  to  this  day.  Were  we  not  to 
decide  so,  then  a  creditor,  by  delaying  to  make  claim  till  after  the 
limited  time,  might  discharge  the  personal  estate,  and  impose  the 
burden  of  payment  upon  the  real  estate,  making  it  the  only  ulti- 
mate fund  where  by  law  it  is  only  the  secondary  one*    And  if  this 
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be  so  with  respect  to  obligations  in  which  the  heir  is  specially  bound, 
much  more  ought  it  to  be  so  with  respect  to  the  new  debts  to  which 
he  is  made  liable  by  the  5  Greorge  II.  ch.  8.  That  law  subjects  the 
heir  to  all  just  debts,  in  like  manner  as  he  was  before  liable  for 
specialty  debts  in  which  he  was  specially  named,  to  be  levied  by 
executor  as  upon  personal  estate.  Before  this  act,  the  personal 
estate  alone  was  liable  to  these  demands.  After  the  act  it  was  the 
primary  but  not  the  only  fund.  Lands  in  some  of  the  provinces 
were  sold  by  executors  under  this  act  as  chattels.  In  North  Caro- 
lina, however,  the  personal  estate  was  considered  as  the  primary 
fund,  out  of  which  eventually  payment  was  to  be  made,  and  that 
idea  is  expressly  recognized  by  the  act  of  1778,  ch.  2,  §  29.  The 
sheriff  is  to  levy  his  jL  fa.<^  in  the  first  place,  upon  the  goods 
and  chattels,  if  any  there  be  ;  and  in  1784,  ch.  11,  §  5,  the  heir 
may  plead  that  the  executor  or  administrator  hath  not  fully  admin- 
istered. The  same  idea  is  preserved,  1789,  ch.  39,  §  1.  If  the 
real  estate  could  not  be  sold  in  the  lifetime  of  the  debtor,  so  long  as 
there  was  any  personal  estate  to  be  found,  on  his  death  it  continued 
first  liable  still,  and  by  the  act  of  1784  the  heir  was  allowed  to 
plead  what  formerly  he  could  not  plead,  that  the  executors  had 
assets.  What  would  be  his  defense  if  he  were  first  sued  by  the 
creditor,  passing  over  the  executor  ?     Might  he  not  plead  assets  in 

the  hands  of  the  executor  as  well  as  he  could  plead  it  to  a 
[240]     %ci  fa.^  upon  a  judgment  against  the  *  executor?     Why 

not  in  the  latter  case  as  well  as  in  the  former,  at  least  with 
respect  to  such  debts  as  he  was  made  liable  to  by  the  act  of  George 
II.  ?  The  executor,  having  the  possession  of  the  papers  and  writings 
of  the  testator,  can  better  defend  against  them  than  the  heir,  who 
has  not  the  possession,  nor  any  means  to  obtain  the  possession  of 
them.  Convenience  points  out  this  course  as  preferable  to  the  ex- 
pensive one  of  suing  the  heir  and  recovering  against  him,  leaving 
him  to  sue  the  executor  for  his  reimbursement.  The  result  of  these 
reflections  is,  that  of  the  personal  estate  must  first  be  resorted  to, 
and  judgment  be  obtained  upon  the  plea  of  fully  administered,  as  a 
foundation  for  the  Bci.  fa.  against  the  heir,  before  he  can  proceed 
against  them.  A  bar  to  the  creditor  as  against  the  personal  estate, 
must  also  be  a  bar  as  to  the  real  estate,  which  cannot  be  reached 
but  by  means  of  the  %ci.  fa.  And  that  cannot  issue  but  upon  a 
judgment  founded  upon  a  full  administration,  which  cannot  be  ren- 
dered when  the  creditor  is  barred  by  the  act  of  limitations. 
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This  limitation  would  be  nugatory  if  the  creditor  could  recover 
against  the  heir,  and  he  against  the  executor  or  distributee,  and 
•would  wholly  overthrow  the  rule  that  the  real  estate  would  not  be 
liable  so  long  as  any  personal  remains.     It  would  turn  the  creditor 
from  the  personal  to  the  real  estate,  exonerating  the  former,  and 
charging  the  latter  against  the  spirit  of  our  laws,  exhibited  in  so 
many  acts  of  Assembly  and  juridical  decisions  as  to  have  become 
a  fundamental  rule  of  our  jurisprudence,  which  ought  not  to  be 
superseded  by  conjecture,  and  has  a  far  better  claim  to  preservation 
than  the  creditor  has  to  a  non-extension  of  the  limitation  beyond  the 
personal  estate.     The  conclusion  is,  that  where  the  creditor  is  barred 
as  to  the  personal  estate,  he  also  is  barred  as  to  the  real  estate,  and 
of  course  that  there  is  a  new  provision  by  the  act  of  1789,  upon 
this  subject,  di£fering  from  that  of  1716 ;  for  if  barred  in 
two  or  three  years,  he  must,  if  necessary,  *  be  barred  in  less     [241] 
than  seven,  and  can  never  have  occasion  to  correct.     Still, 
however,  it  may  do  no  harm  to  consider  the  seven  years'  limitation 
as  in  five,  leaving  it  to  the  choice  of  heirs  to  use  it  in  preference  to 
a  shorter  time,  if  they  choose  to  do  so.     It  is  probable,  therefore, 
that  the  real  estate  is  protected  by  these  acts  of  limitation,  as  well 
as  the  personal  estates,  and  becomes  discharged  whenever  the  per- 
sonal estate  does ;  that  is  to  say,  at  least  from  all  such  actions  as 
are  made  to  be  against  the  heir  and  real  estate,  by  the  statute  of 
George  II.,  improved  and  amended  by  subsequent  statutes. 
Affirm  the  judgment  of  the  Circuit  Court. 
*  Whyte,  Judge.     This  is  an  adjourned  case  by  consent     [69] 
from  the  Circuit  Court  of  Davidson  County,  and  as  far  as 
is  necessary  to  notice  it,  is  as  follows :  Tyre  Harris,  on  the  14th 
January,  1800,  executed  his  sealed  instrument  to  Alexander  John- 
son, covenanting  thereby  to  convey  a  tract  of  land  by  good  title  to 
the  said  Alexander  Johnson  (upon  request).     Tyre  Harris  died  on 

,  1801,  and  at  the  April  term  of  the  County  Court  of  Davidson, 

in  the  year  1802,  administration  of,  &c.,  was  committed  to  the  de- 
fendant, Susanna.  On  the  28th  February,  1809,  the  said  sealed 
instrument  was  exhibited  to  the  defendants,  and  they  were  requested 
to  convey,  &c.  On  the  9th  of  March,  1809,  Alexander  Johnson 
«  brought  this  suit  in  covenant  against  the  defendants  by  writ  return- 
able to  the  April  County  Court  of  Davidson,  at  which  time  a  declara- 
tion was  filed,  and  an  agreement  on  the  rule  docket  respecting  the 
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Other  pleadings.  At  April  session,  ISIO,  the  caase  was  tried  upon 
the  pleas  covenant  performed,  fully  administered,  no  assets,  and 
issues  joined  thereon  ;  verdict  in  ikvor  of  the  plaintiff  on  all  the 
issues,  and  damages  assessed  to  $1,165.50,  and  judgment  thereon. 
In  1811  the  cause,  by  eertwrari  issuing  from  the  Circuit  Court  of 
Davidson,  the  14th  March,  same  year,  and  filed  with  the  transcript 
in  said  Circuit  Court  the  10th  June  following,  was  removed.  At 
September  term  of  the  Circuit  Court,  the  plaintiff's  death  was  sng- 
gested,  and  the  suit  revived  in  the  name  of  his  executor,  John 

Johnson,  and  continued  from  term  to  term,  until  November 
[70]     *  term,  1814,  when  by  leave  of  the  court,  upon  affidavit, 

additional  pleas  were  put  in ;  first,  that  Tyre  Harris  died  in 

^,  1801 ;  administration  granted  April,  1802 ;  that  she  advep- 

vertised  within  two  months,  agreeably  to  act  of  Assembly,  and  the 
plaintiff,  who  was  a  resident  within  the  State,  did  not  demand  and 
bring  suit  within  two  years  after  the  ratification.  Replication,  did 
not  advertise  agreeably  to  act  of  .Assembly,  and   issue.     Second 

plea,  that  Tyre  Harris  died  in ,  1801,  more  than  seven  years 

before  the  commencement  of  this  suit,  and  plaintiff  did  not  make 
claim  of  said  demand  or  bring  suit  within  seven  years  next  after 
the  death,  &c.  Replication,  that  on  28th  February,  1809,  and 
within  seven  years  after  the  death,  &c.,  plaintiff  made  claim  and 
demand  upon  the  writing,  &c.,  and  defendant  promised  to  pay. 
Rejoinder,  protesting  defendant  did  not  promise  to  pay ;  they  say 
plaintiff  did  not  within  seven  years  next  after  the  death,  &c.,  make 
claim  of  said  demand  by  bringing  suit ;  and  general  demurrer  thereto 
by  way  of  surrejoinder.  May  term,  1815,  verdict  on  all  the  issues 
in  favor  of  the  plaintiff,  and  damages  assessed  to  $1,224.24^ ;  no 
judgment  given  on  the  demurrer. 

The  principal  question  between  these  parties  presented  by  this 
demurrer  to  this  court  for  its  opinion  is,  whether  the  expression  in 
the  ninth  section  of  ch«  48  of  1715,  of  "  creditors  of  any  person 
deceased  shall  make  their  claim  within  seven  years  after  the  death 
of  such  debtor,  otherwise  such  creditor  shall  be  forever  barred," 
means  that  suit  shall  be  brought  within  seven  years  by  the  creditor, 
' or  otherwise ;  that  is,  that  the  words,  ^^make  their  claim"  may 
mean  a  different  application  than  by  suit,  as  a  parol  demand  or  re- 
quest to  pay,  a  written  demand  or  a  request,  ftc. 

Upon  looking  into  the  plea,  replication,  rejoinder,  and  demurrer, 
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sotne  doubts  have  been  sn^ested  whether  *  these  plead-  [71] 
ings  bring  this  question  properly  and  substantially  before 
the  court  or  not.  It  will  be  necessary  to  dispose  of  this  last  ques* 
lion  first,  inasmuch  as  it  will  be  unnecessary  to  give  an  opinion 
if  the  case  does  not  judicially  exist  to  require  it.  The  demurrer  is 
taken  to  the  rejoinder.  The  first  thing  to  be  noticed,  then,  is  the 
rejoinder.  It  says,  **  The  plaintiff  did  not  within  seven  years  make 
claim  of  his  demand  by  bringing  suit.  ^^  This  is  a  certain,  clear,  dis- 
tinct proposition,  disclosing  one  'single  issuable  fact,  and  the  conclu- 
soiu  is  to  the  contrary.  The  rejoinder,  therefore,  is  sufficient  if  it 
supports  the  plea,  and  is  not  a  departure  from  it. 

The  plea  is  in  substance,  **  that  plaintiff  did  not  make  claim  of 
said  demand,  or  bring  suit  within  seven  years."  The  question  here 
is  upon  the  expression  of  the  pleas ;  does  it  mean  two  distant  mat- 
ters or  one  only  ?  Is  make  claim  of  said  demand  or  bring  suit) 
synonymous  to  the  pleader,  and  a  double  expression  of  the  same 
idea,  to  wit,  bringing  suit  ?  If  it  is,  it  must  be  admitted  to  be  an 
inartificial  mode  of  expression ;  but  taking  it  the  other  way,  the 
strongest  against  the  pleader,  to  wit,  that  it  means  two  distinct 
things,  the  one  a  demand  by  suit,  the  other  a  demand  in  some 
other  manner  than  by  suit,  as  by  parol,  or  by  writing,  and  thereby 
constituting  duplicity,  what  is  the  consequence  ?  Does  a  general  de- 
murrer reach  it?  It  does  not;  duplicity  in  pleading,  or  the  alleg- 
ing several  distinct  facts,  is  only  to  be  taken  advantage  of  by 
special  demurrer  (5  Bac.  Abr.  468,  464  ;  Tidd,  Pr.  618}  ;  for  the 
party  must  show  specially  in  what  the  doubleness  consists,  being 
only  matter  of  form,  and  clearly  within  the  statute  of  27  Elizabeth 
ch.  5  (Tidd's  Pr.  648,  and  authorities  therein  cited) ;  since  which 
statute,  and  the  4th  Anne,  ch.  16,  the  party  in  a  general  demurrer 
can  only  take  advantage  of  matters  of  substance.  Tidd,  Pr.  650. 
The  party  here  have  received  tliis  formality  by  not  demurring 
specially,  and  pointing  out  the  matters  in  which  the  dupli- 
cates consists,  *  and  replying  to  the  plea.  The  next  ques-  [72] 
tion  is,  is  the  rejoinder  a  departure  firom  the  plea  ?  Quite 
the  reverse ;  if  the  plea  advances  two  matters,  it  supports  one  of 
them,  at  least  the  most  important  one,  otherwise  it  consolidates  the 
two  matters  of  the  plea  into  one,  and  is  explanatory  of  the  plea. 
There  then  seems  to  be  a  complete  issue  between  these  parties 
upon  this  record,  and  it  may  require  the  opinion  of  the  court  upon 
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another  point  beside  the  one  already  mentioned  to  decide  tlie  case. 
The  first  is,  whether  the  expressions  of  ^*  make  their  claim  "  in 
the  act  of  1715,  means  suit  or  action  ;  secondly,  whether  the  act  of 
1715,  ch.  48,  §  9,  is  in  force.  If  the  court  should  be  of  opinion  in 
the  aiBrmative  on  both  points,  then  a  bar  is  effectual,  and  judg- 
ment must  be  given  for  the  defendant.  But  if  the  opinion  of  the 
court  should  be  in  the  negative  on  either,  then  judgment  for  the 
plaintiff. 

As  to  the  first  point,  this  depends  upon  the  import  principally  of 
the  word  daim^  as  used  in  this  ninth  section.  Claim  by  the  com- 
mon law  means  a  challenge  by  any  man  of  the  property  or  owner- 
ship of  a  thing  which  he  hath  not  in  his  possession,  but  is  wrong- 
fully detained  from  him.  Plowden,  257  ;  Butler's  note  on  Co. 
Litt.  250  a ;  1  Lilly's  Abr.  886.  When  the  acts  of  Assembly  are 
•  looked  into  we  find  this  meaning  enlarged  and  extended,  and  that 
claim  is  used  to  signify  not  only  a  challenge  of  the  property  of  a 
thing  out  of  possession,  but  is  used  also  to  mean  the  right  or  title 
to  this  thing  out  of  possession  ;  and  still  later  it  is  used  to  mean  tlie 
thing  itself  that  is  so  out  of  possession.  An  instance  of  the  first 
or  common  law  meaning  is  in  1715,  ch.  27,  §  3.  An  instance  of 
the  second  meaning  is  in  §§  2  and  4  of  the  same  act.  And  an  in- 
stance of  its  meaning  the  thing  itself  so  out  of  possession  is  in 
1789,  ch.  23,  §  4.  This  last  signification  evidentiy  applies  not ; 
besides,  I  cannot  find  that  the  term  claim  had  acquired  any  such 

meaning  at  the  time  of  the  passing  of  the  act  of  1715. 
[73]     We  *  must  look  tlien  to  the  common  law  claim  as  used  in 

1715,  and  we  find  several  kinds  of  claims,  by  matter  of 
record,  as  action,  &c. ;  by  matter  in  paisj  as  verbal  claim,  or  con- 
tinual claim.  Plowd.  357  ;  Co.  Litt.  263  a.  Now  which  of  these 
did  the  Legislature  intend  in  the  section  in  question  ?  This  can  be 
best  collected  by  attending  to  the  object  the  Legislature  had  in 
view  by  enacting  the  section*  It  was  the  peace  of  the  country, 
the  repose  of  society  from  old  demands.  The  policy  adopted  by 
them  to  secure  and  promote  this  end  was  the  imposing  a  limit  upon 
litigation  and  controversy,  beyond  which  the  courts  of  the  country 
should  not  sustain  their  cases,  and  their  claims  or  challenges  of 
property.  Policy  dictated  a  time  afler  which  the  dormant  rights 
of  individuals  for  the  public  good  should  continue  to  sleep,  and  the 
exertions  of  them  be  restrained  for  the  benefit  of  the  many.     This 
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no  doubt  was  the  policy  and  object  of  the  act  of  1716,  ch.  — ,  §  9. 
Which  of  these  claims,  then,  or  meanings  were  the  best  calculated 
to  further  this  policy  ?  for  that  one,  we  must  presume,  the  Legisla- 
ture intended  that  best  announced  this  purpose.  Say  that  claim 
by  demand  was  intended,  and  what  would  it  lead  to  ?  It  would 
lead  to  a  subversion  of  the  policy  of  the  law  by.  sustaining  suits 
after  seven  years,  to  the  disturbance  of  the  public  peace,  for  thereby 
many  suits  might  be  brought,  which  otherwise  would  be  buried ; 
and  in  addition  operating  a  detriment  to  deceased  persons'  estates 
by  the  delay,  for  thus  an  unfounded  demand,  the  payment  of 
which  was  refused  from  its  incorrectness,  would  gain  strength  by 
time,  by  removing  the  examination  of  it  to  a  period  more  remote 
from  its  alleged  origin,  and  thus  facilitating  its  establishment  by 
perjury,  which  delights  in  obscurity ;  whereas  a  suit  within  the 
seven  years  might  have  been  in  time  for  the  party  to  protect  him- 
self by  evidence  which  has  ceased  to  exist.  Besides,  by  this  con 
struction  the  act  would  be  completely  in  the  power  of  the 
parties ;  for  *  if  demand  and  promise  were  a  sufficient  an-  [74] 
swer  to  this  plea,  such  might  be  often  made  and  as  often 
broken,  and  thus  suits  entertained  by  the  courts,  and  interests  liti- 
gated, which  the  act  contemplated  to  have  been  settled  and  ad- 
justed 10  or  20  years  before  that  time.  Take  the  other  mean- 
ing of  claim,  the  challenge,  &c.,  by  suit,  this  fully  confoims  with 
the  views  of  the  Legislature,  advances  its  policy,  and  secures  the 
public  peace.  It  is  laid  down  in  Plowd.  357,  the  law  has  no  other 
and  but  repose,  and  the  law  was  ordained  to  put  a  stop  to  conten- 
tion and  to  make  peace. 

The  proviso  of  the  fourth  section  of  1789,  ch.  28,  which  says, 
^^  that  if  any  creditor,  after  making  demand  of  his  debt  or  claim, 
shall  delay  to  bring  suit  at  the  special  request  of  the  executor,  &c., 
that  then  and  in  that  case  the  said  debt  and  demand  shall  not  be 
barred  during  the  time  of  the  indulgence,"  does  not  apply  to  the 
present  case.  That  proviso  extends  only  to  the  bar  raised  by  the 
fourth  and  fifth  sections,  and  means  that  when  the  executor  has 
advertised  agreeably  to  the  fifth  section,  and  the  creditor  has  not 
brought  his  suit  within  the  second  and  third  years  according  to 
his  residence,  he  shall  be  barred  unless  he  delayed  his  suit  at  the 
request  of  the  executor.  The  bar  in  the  fourth  section  only  oper- 
ates in  cases  of  advertisement  by  the  fifth  section,  and  the  proviso 
of  the  former  section  takes  the  particular  case  out  of  the  bar. 
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I  am  therefore  of  opinion  that  in  the  ninth  section  of  the  48th 
chapter  of  the  act  of  1715,  ^rhere  it  sajs  creditors  of  any  person  de- 
ceased shall  make  their  claim  within  seven  years  after  the  death  of 
such  debtor,  means  shall  *^  bring  their  snit  '*  within  seven  years  after 
the  death  of  such  debtor,  otherwise  such  creditor  shall  be  forever 
barred. 

The  next  question  is,  whether  the  said  ninth  section  be  in  force 
or  not.     See  my  opinion  in  Pea  and  Waggoner* 

See,  as  to  departure  inpleadingj  Haley  ▼.  McPhenonj  8  Ham.  104;  Dougherty 
T.  Hunty  6  Hum.  430.  As  to  time  within  which  certiorari  yrarUedy  Perkins  t. 
Hadleyj  4  Hay.  143,  and  note  sub  Jin.  As  to  ditmissal  of  certiorari,  Nance  t. 
Hicks,  1  Head,  624  ;  Hicks  ▼.  Johnson,  3  Sneed,  326 ;  Uhles  t.  Nolen^  2  Cold. 
529  ;  Chapped  y,  Jones,  8  Hum.  107;  Stuart  v.  HaU,  2  Tenn.  179;  Beck  ▼. 
Knait^,  1  Tenn.  55  ;  Hamilton  ▼.  Archer,  1  Tenn.  868 ;  Hodge  v.  Dillon,  Cooke, 
279  ;  Baldwin  ▼.  Merrill,  8  Hum.  132.  See  King's  Digest,  1936  et  seq^  1966- 
72,  9056. 
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Newivan  v.  Maclin. 

[^Beseission,  —  Defective  TKUe.  —  Sci.  Fa.  naming  Beirs,  —  Lien  far 

Purchase  Mone^f,'] 

After  fbll  argnment  and  time  taken  to  consider,  the  court,  com- 
posed of  Overton  and  Whttb,  Judges,  decided :  — 

First,  that  if  the  vendor  of  lands  as  to  part  cannot  make  a  title 
clearly  good,  that  the  vendee  may  claim  a  return  of  such  part  of  the 
purchase  money  as  he  has  paid,  and  a  rescission  of  the  contract. 

Secondly,  in  this  instance  the  title  to  part  of  the  lands  sold  is 
doubtfiil ;  for  it  is  held  under  an  execution  against  heirs,  founded 
upon  a  judgment,  which  again  was  founded  on  a  8ci.  fa,  in  which 
the  heirs  were  not  specially  named,  but  were  only  described  as  the 
heirs  of  Elijah  Robertson.  And  whether  that  be  a  good  $ci.  fa.  is 
not  yet  settled  in  this  State  by  any  judicial  determination  of  the 
Supreme  Court.  It  ought  not  to  be  settled  when  coming 
before  the  court  in  a  *  collateral  way.  It  is  enough  at  [242] 
present  to  perceive  that  it  is  a  disputable  and  an  unsettled 
question. 

Thirdly,  in  case  of  rescinding  the  bargain  by  a  decree  of  the 
court,  it  will  be  ordered  that  the  moneys  paid  to  the  vendor  shall 
be  a  lien  on  the  estate  sold. 

A  decree  was  made  in  conformity  with  the  above  principles. 

See,  as  to  rescMan^  Seawell  t.  WiUianu^  5  Hay.  2S0 ;  Woode  t.  North,  6  Hum. 
i809;  OaUoway  v.  Bradshaw^  5  Sneed,  70 ;  Norment  ▼.  WiUon,  6  Hum.  810 ;  Bu- 
chanan ▼.  Aitoellf  8  Hum.  516;  Pipkin  y.  Jame$,  1  Hum.  825;  Cunningham  y 
Sharp,  11  Hum.  116;  Napier  r.  Elam,  6  Ter.  108;  Kennedy  y.  WoolfoUc,  8 
Hay.  195 ;  and  cases  cited  in  King's  Digest,  2743  et  $eq.    As  to  set.  fa.  naming 
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heirs,  Roberts  v.  Bushy,  8  Hay.  195,  and  note  sub  Jin.  As  to  lien  of  purchase 
money,  Johnson  v.  Pryor,  5  Hay.  243  ;  Harlan  ▼.  Congden,  1  Cold.  221 ;  Hilion 
▼.  Duncan,  1  Cold.  313 ;  Alston  y.  Boyd,  6  Hum.  504  ;  Pitcher  y.  Smithy  2  Head, 
208 ;  Sneed  v.  Bradley,  4  Sneed,  301 ;  Rhea  v.  AlUson,  8  Head,  1 76.  See  King's 
Digest,  2903,  6616. 
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Pba  v.  Mart  Waggoneb  and  Others. 

[^Administration.  ^^  Payment  by  R^esentative  out  of  his  own  Meang. — 

Sulntitution.'] 

This  was  a  bill  in  equity,  stating  the  death  of  Tate  several  years 
ago,  intestate ;  that  administration  of  his  estate  was  committed  to 
the  plaintiff  by  the  proper  court  in  North  Carolina,  where  the  intes- 
tate resided  at  the  time  of  his  death ;  stating,  also,  payments  of 
debts  justly  due  irom  him,  the  intestate,  to  an  amount  exceeding 
that  of  his  personal  estate,  and  a  sale  of  all  his  lands  in  North  Car- 
olina, to  satisfy  creditors  ;  and  that  no  estate  of  his  was  left,  except 
some  lands  in  this  State,  which  the  complainant  prayed  might  be 
sold  for  the  satisfaction  of  debts  which  he  had  paid  as  aforesaid, 
above  the  amount  of  the  personal  assets.  The  defendants  demurred 
to  this  bill ;  and,  upon  argument  before  the  court,  they  insisted  that 
the  complainant  had  not  paid  at  their  request^  and  therefore  could 
not  have  any  demand  against  them.  He  could  not  have  been  com- 
pelled, said  they,  beyond  his  assets  ;  and  his  voluntary  payments  to 
a  greater  amount  ought  not  to  turn  him  into  a  creditor  against  the 
real  estate  of  the  deceased ;  and  if  he  had  any  demand,  he  might 

as  well  proceed  at  law  as  in  this  court. 
[243]         *Per  Curiam.     Had  not  the  complainant  paid  these 

surplus  debts,  the  defendants  would  now  be  liable  for  them ; 
and  there  is  no  injustice  in  saying  he  shall  stand  in  the  place  of  the 
creditors,  and  resort  to  that  property  for  satisfaction  which  they 
would  have  resorted  to ;  and,  being  debts  justly  due  from  the  intes- 
tate, his  lands  were  liable  to  the  satisfaction  of  them.  He  need  not 
have  stated  the  debts  more  particularly,  for,  should  the  answer  deny 


Jan.  Term,  1814.]  APPENDIX.  711 

Johnson  v.  Fryor. 

them,  he  will  be  called  upon  to  state  and  prove  them  severally  to 
the  satisfaction  of  the  court. 

Demurrer  overruled,  and  the  defendants  ordered  to  answer. 

See  Pea  v.  Waggoner,  5  Hay.  1,  and  note  sttb  Jin. 


Johnson  v.  Prtor. 

[]  Concealment.  —  Hescttsion.  —  Lien  for  Purchase  Money.  —  Suhstituiion.'] 

This  was  a  bill  in  equity,  which  stated  that  Downs  had  a  tract  of 
land  in  Stewart  County  which  Jackson  wished  to  purchase,  and, 
applying  to  Downs,  found  that  he  had  given  a  deed  for  it  to  Jones, 
to  indemnify  him  against  the  payment  of  $160  which  he  had  been 
surety  for  in  a  bond  to  Haggard.  Jackson  agreed  with  Downs  to 
give  bond  for  the  purchase  money  to  Johnson,  who  should  receive 
$160  to  be  paid  to  Haggard,  the  rest  for  Downs ;  and  Downs 
gave  a  bond  for  title  to  Jackson.  A  judgment  had  been  rendered 
against  Downs  at  the  instance  of  Johnson  and  wife,  which  was  then 
enjoined ;  but  the  injunction  was  afterwards  dissolved,  and  execu- 
tion issued,  and  the  sheriff  sold  these  lands  miore  than  a  year  after 
the  judgment,  unless  the  time  when  the  injunction  de- 
pended should  be  discounted.  *  After  this,  Denson,  the  [244] 
sheriff,  and  Pryor,  who  was  the  purchaser  at  the  execution 
sale  for  $39,  went  together  to  the  house  of  Jackson,  who  then  lived 
in  Davidson  County,  60  miles  from  the  place  where  they  resided  in 
Stewart  County,  and  Pryor  offered  to  sell  the  land  to  him,  stating 
that  his  title  must  undoubtedly  be  good,  referring  to  Denson  for  a 
confirmation  of  his  statement,  who  confirmed  the  same  accordingly. 
Denson  also  drew  the  assignment  on  the  bond  which  Jackson  gave 
to  Jones,  Pryor  having  paid  for  it  $160  to  Jones,  and  obtained  an 
assignment  the  day  before  the  sale.  Pryor  sued  Jackson  on  this 
bond,  and  a  compromise  was  talked  of;  and  some  of  the  witnesses 
swore  that  Pryor  agreed  to  give  a  bond  for  title,  with  warranty ; 
that  a  day  was  appointed  to  make  it,  the  parties  met,  and  Jackson 
gave  his  bond  for  $1,100,  and  paid  $100,  and  took  in  a  receipt  which 
Denson  had  given  to  Pryor,  certifying  that  he  had  purchased  and 
paid  for  the  land  at  that  sale.     Upon  this  latter  bond  a  suit  was 
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commenced  by  Piyor,  and  he  obtained  a  negro  fellow  from  John- 
son,  and  a  bill  of  sale  was  given,  attested  by  Denson.  Afterwards, 
at  another  time,  a  writing  was  obtained  from  Johnson,  with  his 
signature  thereto,  stating  that  he  was  only  to  have  the  sheriff's 
certificate,  and  not  a  deed  with  warranty.  This  was  in  the  hand- 
writing  of  Denson.  And  one  witness  swore  that  Pryor  told  him 
Denson  was  in  partnership  with  him  in  the  sale  of  the  lands,  and 
that  his  money  paid  for  the  purchase.  The  counsel  on  both  sides 
argued  lengthily  in  favor  of  their  respective  clients,  for  two  days. 

Per  Curiam.  If  Pryor,  when  he  sold  the  land  to  John- 
[245]  son,  knew  *  of  a  fact  which  rendered  his  title  invalid,  and 
yet  concealed  that  fact  from  Johnson,  the  sale  is  void ;  for 
equity  requires  of  him  a  frill  disclosure  of  everything  prejudicial  to 
the  title  which  he  knows  of.  And  if  it  be  true  that  Denson,  the 
sheriff,  and  Pryor  were  in  partnership  in  this  sale,  that  rendered  the 
title  absolutely  void,  by  the  act  of  1805,  ch.  81 ;  and,  indeed,  it 
would  be  void  by  the  rules  of  the  common  law,  without  the  aid  of 
that  statute.  Now  is  it  a  fact  that  they  were  in  partnership,  and 
did  conceal  that  fact  when  Pryor  sold  to  Johnson  ?  There  is  but 
one  witness  who  deposes  to  it,  but  his  testimony  is  confirmed  by 
strong  circumstances.  The  assignment  on  the  bond  the  day  before 
the  sale  is  in  the  handwriting  of  Denson.  He  went  60  miles  with 
Pryor,  to  assist  in  the  sale  to  Jackson.  He  attested  the  bill  of  sale 
for  the  negro.  He  drew  the  written  acknowledgment  which  Jack- 
son signed,  stating  the  effect  of  the  bargain.  He  did  not  take  all 
this  pains  for  nothing  ;  he  was  interested.  And  as  the  witness 
says  —  and  as  to  the  concealment  there  is  no  doubt,  for  they  both 
stated  to  Jackson  that  the  title  which  Pryor  had  was  an  undoubted 
title.  It  is  of  no  consequence  whether  he  agreed  to  give  a  warranty 
deed  to  Jackson  or  not.  The  contract  is  void  because  of  this  cofi- 
eeoimefnt  and  misrepresentation. 

As  to  the  bond  given  to  Jones,  and  assigned  to  Pryor  after  it  be- 
came payable,  it  is  no  better  in  the  hands  of  Pryor  than  in  the  hands 
of  Jones.  He  could  not  have  recovered  upon  it,  because  given  for 
a  consideration  which  failed ;  for  the  lands  sold  by  Downs  were 
incumbered  with  a  judgment^  Yrhich  afterwards  caused  them  to  be 
sold  by  a  second  sale  made  on  the  judgment  of  Johnson  and  wife,  at 
which  Vance  purchased  and  hath  recovered  the  lands. 

The  injunction  issued  against  the  judgment  upon  the  bond  f<»r 


J 


Jan.  Term,  1814.]  APPENDIX.  718 


M'Carrol  v.  Weeks. 


$1,100  must  be  made  perpetual.     The  bill  of  sale  must  be 
given  up  to  be  canceled.     The  *  $100  paid  when  the  bond     [246] 
for  $1,100  was  executed  must  be  repaid ;  and  also  the  $105 
paid  in  part  of  the  bond.     And  Pryor  must  be  enjoined  from  pro- 
ceeding upon  the  bond  assigned  to  him  by  Jones  against  Johnson 
in  any  way  whatever,  though  he  is  left  at  liberty  to  proceed  upon 
the  assignment  against  Jones,  if  he  think  proper. 

See,  as  to  amcealmeniy  White  v.  Cox,  S  Hay,  79,  and  note  sub,  Jin.  As  to  re- 
scission, and  lien  for  purchase  money t  Netonan  v.  Maclin^  5  Hay.  241,  and  note 
sub,  Jin,  As  to  subsHtuHonf  Jobs  v.  O'Brien^  2  Hum.  84 ;  SHpe  y.  Siipe^  2  Head, 
169.    See  King's  Digest^  22S5,  2787,  2757,  276«,  2949,  10,849. 


M'Carrol's  Lessee  v.  Weeks. 
[Sale  of  Land  for  Taxes.'] 

m 

The  facts  of  this  case  and  the  errors  assigned  are  stated  fully  in 
the  opinion  of  the  court. 

Cotmsel  for  the  defendant  in  error.  This  action  of  ejectment 
came  on  to  be  tried  in  the  Circuit  Court  in  the  County  of  Mont- 
gomery, in  August  term  last.  Upon  the  trial  the  plaintiff  offered 
in  evidence  three  deeds  purporting  that  the  land  in  question  was 
conveyed  to  the  plaintiff  by  the  sheriff,  who  had  sold  the  same  for 
taxes,  by  virtue  of  an  execution  which  issued  from  the  County  Court 
of  Montgomery  commanding  him  to  sell  the  lands  in  question.  He 
produced  also  a  record  showing  the  judgment  of  the  County  Court, 
ordering  said  lands,  with  others  reported  by  the  sheriff,  to  be  sold. 
The  Circuit  Court  refused  to  receive  said  deeds  in  evidence.  A 
bill  of  exception  was  filed  to  the  opinion  of  the  Circuit  Court  in  this 
respect.  Errors  have  been  assigned,  and  upon  that  assignment  the 
question  before  this  court  now  is,  whether  the  said  deeds  ought  to 
have  been  received.  And  we  now  beg  leave  to  submit  to  your 
honors  that  the  County  Court  acted  by  virtue  of  a  special 
*  power  delegated  to  them  by  the  acts  of  Assembly  of  1797,  [247] 
ch.  2  ;  1798,  ch.  9 ;  1799,  cc.  4, 16  ;  1801,  ch.  8  ;  1803, 
ch.  2,  §§  12,  13 ;  and  like  all  special  jurisdictions  should  state  in 
their  proceedings  all  those  circumstances  upon  which  their  juris- 
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diction  is  founded.     It  should  appear,  for  instance,  that  the  County 
Court  held  next  after  the  first  day  of  January  appointed  a  justice  rf 
the  peace  to  take  the  list  of  taxable  property  within  the  district,  and 
that  he  advertised  the  same,  at  six  of  the  most  public  places  in  his 
district,  15  days  at  least  previous  to  the  time  appointed  to  take  such 
lists  (1797,  ch.  2,  §  8)  ;  that  the  sheriflf,  after  receiving  the  list  of 
taxable  property  from  the  clerk,  had  appointed  the  day  and  place, 
in  the  captain's  district,  when  and  where  be  would  attend  for  the 
purpose  of  receiving  taxes,  and  that  he  had  advertised  the  same  15 
days  at  least,  at  six  of  the  most  public  places  in  the  district,  and  that 
after  the  lapse  of  20  days  he  had  endeavored  to  distrain,  and  could 
find  ho  personal  property  upon  which  he  could  distrain  for  the  taxes. 
And  it  should  appear  that  he  made  a  report  to  the  court  of  this 
fact.    None  of  these  requisites  appear  upon  this  record.    The  sheriff 
reported  certain  persons  who  had  not  given  in  their  lands  for  taxa- 
tion, and  the  court  gave  judgment  for  a  double  tax,  and  ordered  the 
lands  to  be  sold.     The  words  here  used  were  not  the  proper  words 
for  a  judgment.    It  is  ordered^  adjudged^  and  decreed^  thoit  said  landa 
he  soldy  &c.     It  does  not  appear  whether  such  publication  in  the 
Gazette,  which  was  to  precede  the  judgment  by  the  act  of  1803,  ch. 
2,  §  14,  was  ever  made  or  not.     By  the  section  last  mentioned  ex^ 
cutian  is  to  isstie  as  in  other  cases ;  that  is,  as  we  understand  it, 
against  the  goods  and  chattels,  lands  and  tenements  of  the  defendant. 
But  that  execution  which  did  issue  was  against  the  lands  only  which 
were  reported.     And  thereby  the  sheriff  was  obliged  to  sell  lands 

although  there  might  be  personal  property  sufficient. 
[248]  *  The  counsel  per  contra.  If  the  court  had  no  jurisdic- 
tion, then  the  judgment  was  void,  and  the  objection  now 
made  may  be  urged  with  propriety.  But  if  the  court  had  jurisdic- 
tion, and  only  erred  in  the  exercise  of  it,  then  the  judgment  was 
only  erroneous,  and  a  sale  made  by  execution  under  it  was  equally 
valid  as  by  one  under  the  most  correct  judgment.  Bull.  N.  P.  66; 
83  ;  2  Ba.  Ab.  "  Error,"  M,  S,  8 ;  8  Report,  19, 143.  The  authority 
committed  to  the  County  Court  by  the  acts  of  Assembly,  which  the 
counsel  on  the  other  side  have  referred  to,  is  not  like  an  authority 
committed  to  commissioners.  The  court  is  to  act  as  it  does  in  other 
matters  added  to  their  jurisdiction  from  time  to  time  by  other  acts 
of  Assembly.  They  need  not  set  forth  the  circumstances  in  which 
they  act  to  show  their  jurisdiction,  as  in  the  special  cases  alluded  to 
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by  the  counsel  on  the  other  side.  1  Term,  426  ;  Salk.  273  ;  10 
Report,  76  ;  Cro.  C.  395 ;  1  Ventr.  220 ;  2  Levenz.  181 ;  Cro.  C. 
355 ;  5  Report,  100 ;  11  Rep.  62,  64 ;  1  Croke,  809 ;  1  Jones, 
171 ;  Wils.  884  ;  2  Str.  609,  994 ;  Hard.  478, 480 ;  1  Vent.  273 ; 
Carh.  846 ;  21  R.  Rep.  1142 ;  Salk.  708 ;  1  Wils.  168 ;  2  Wils. 
206,  384 ;  4  Com.  D.  491 ;  6  Rept.  99. 

Their  jurisdiction  upon  this  subject  is  known  bj  the  same  means 
as  their  jurisdiction  is  in  case  of  attachments,  prison  bound  bonds, 
motion  against  sheriffs  and  constables  who  have  received  moneys 
on  executions,  sureties  who  have  paid  the  debts  of  their  principals, 
and  the  like.  Their  jurisdiction  is  known  by  the  general  law  which 
has  created  it  and  added  to  it  at  different  times.  And  contempo- 
raneous exposition  proves  the  position  we  contend  for;  for  it  is 
known  to  all  of  us  that  no  County  Court  in  this  State  have  ever 
stated  on  the  record  where  they  have  given  judgment  for  the  sale 
of  lands  for  taxes,  all  those  circumstances  which  are  now 
required  by  the  opposite  *  counsel  to  appear  in  such  record.  [249] 
If  such  circumstances  must  by  law  be  stated,  then  not  one 
good  judgment  has  ever  been  rendered,  nor  one  valid  sale  has  ever 
been  made  in  this  State.  Is  it  possible  that  the  whole  people  of 
Tennessee  could  be  so  mistaken  with  respect  to  the  meaning  of  the 
laws  passed  by  their  Legislature  ?  We  must  either  suppose  this,  or 
not  accede  to  the  argument  of  the  counsel  on  the  other  side.  We 
do  not  doubt,  indeed,  that  all  the  circumstances  mentioned  by  ^he 
counsel  on  the  other  side,  ought  to  precede  the  judgment  of  the 
County  Court.  But,  on  the  other  hand,  we  are  to  presume  in  favor 
of  the  judgment,  that  the  court  were  satisfied  before  giving  judgment 
that  all  these  requisites  had  been  complied  with,  on  the  part  of  the 
government.  Semper  presumitur  pro  certentia  is  an  useful  maxim 
of  the  common  law  (1  Burrow,  629 ;  Bull.  N.  P.  178 ;  1  Wash. 
159;  1  Hay.  414;  1  Stra.  681;  2  L.  R.  1406;  Luter.  1649;  8 
Rep.  58 ;  1  Mod.  117  ;  1  Ventr.  257  ;  2  Atk.  44 ;  Str.  526 ;  Cowp. 
704 ;  2  Bur.  1060;  8  Keble,  310,  811 ;  2  Str.  1129;  Cro.  C.  171, 
186, 161,  282  ;  Plow.  441),  and  may  be  resorted  to  on  this  oc- 
casion with  peculiar  propriety. 

Per  Cubiam.  This  was  an  action  of  ejectment  in  the  Circuit 
Court  of  Montgomery,  on  the  trial  of  which  it  appeared  that  John 
Garrel  had  a  grant  for  440  acres  of  land,  situated  in  that  county, 
which  was  dated  on  the  14th  of  September,  1787. 
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Heydon  Wells,  a  justice  of  the  peace  for  that  county,  reported  to 
its  court  at  July  sessions,  1801,  a  list  of  taxable  property  in  the  coun- 
ty of  Montgomery  not  listed  for  the  year  1799,  nor  the  taxes 
[250]  paid  thereon.  *  The  names  of  a  number  of  persons  with 
their  lands  are  specified,  among  which  is  a  tract  of  John 
Garrell,  thus  described :  "  John  Garrell,  440  acres  near  Donalson's 
Creek."  At  the  same  court  it  was  ordered  by  the  court  that  the  clerk 
should  make  out  a  report  of  those  lands  agreeably  to  the  14th  sec- 
tion of  the  act  of  1797,  ch.  1.  At  January  term,  1802,  of  the 
County  Court,  it  was  adjudged  and  ordered  that  the  tracts  of  land 
entered  in  the  names  of  the  following  persons,  specifying  their 
names,  among  which  was  *^  John  Garrell,  440  acres,  four  dollars," 
should  be  subject  to  the  taxes  thereon,  with  the  costs.  Upon  this 
judgment  an  execution  issued  against  the  lands  of  John  Ghtrrell, 
returnable  to  April  sessions  of  that  court.  The  sheriff  indorsed  that 
he  had  levied  on  98  acres,  but  not  sold,  because  he  had  not  obtained 
the  new  law.  which  required  it  to  be  advertised  in  the  Gazette. 
From  April  sessions  an  execution  issued  against  the  lands  of  John 
Garrell,  for  the  amount  of  the  tax  and  costs,  returnable  to 
July  sessions,  upon  which  was  indorsed  the  sheriff's  return  that 
he  had  sold  it  for  21  mills  an  acre,  m&king  thereby  the  amount 
of  the  tax  and  costs.  At  the  Countj^  Court,  in  April,  1807,  the 
sheriff  of  the  county  returned  a  list  of  lands  that  had  not  been 
given  in  for  taxes  for  the  year  1806,  among  which  was  one  in  the 
name  of  John  Garrell,  for  847  acres,  upon  which  it  was  ordered  by 
the  court  that  the  clerk  make  a  certificate  of  the  same,  together 
with  the  amount  of  taxes  and  charges  due  severally  thereon,  and 
cause  the  same  to  be  published,  Agreeably  to  the  act  of  the  General 
Assembly,  giving  notice  that  the  tracts  of  land  or  so  much  of  them, 
respectively,  will  be  sold  as  the  law  directs. 

At  October  term,  1807,  it  was  ordered,  adjudged,  and  directed  by 
the  court,  that  these  lands  be  subject  to  the  payment  of  the  public 
taxes  and  costs  thereon,  and  of  the  county  tax  for  the  year  1806, 
agreeably  to  law,  and  that  execution  issue  accordingly. 
[251]  Upon  *  this  judgment  execution  issued  against  the  lands  of 
John  Garrell,  returnable  to  January  sessions,  1808,  on  which 
the  sheriff  made  return  in  the  usual  form,  viz :  Came  to  hand 
same  day  levied,  and  sold  the  8th  day  of  January,  1808,  to  John 
M'Carrol,  for  $  7.26,  he  being  the  highest  bidder,  for  which  he  is 
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entitled  to  my  deed  for  845  acres  of  said  land,  if  not  redeemed  ac- 
cording to  law.    Taxes  and  costs,  $  7.26.    Signed,  John  Cocke,  Shff. 

At  April  term  of  the  court*,  the  sheriff  and  collector  reported  820 
acres  of  land  in  the  name  of  John  Garrell,  due  for  the  taxes  of  the 
year  1805,  upon  which  the  usual  proceedings  took  place,  and  exe- 
cution issued  against  the  lands  of  John  Garrell,  returnable  to  July, 
1807  ;  the  sheriff  returned  on  that  execution,  that  he  had  levied  on 
Garrell's  land,  and  on  the  6th  of  October,  1807,  sold  the  same  to 
John  M*Carrol  for  $  7.48,  for  which  M*Carrol  was  entitled  to  his 
deed  for  347  acres  of  land,  if  not  redeemed  according  to  law. 
Signed,  John  Cocke,  Shff.  M.  C. 

Tax  and  costs,  $7.43.  On  the  80th  of  July,  1811,  Cocke,  the 
sheriff,  made  two  separate  deeds  to  M^Carrol,  one  for  98  acres,  sold 
for  the  taxes  of  the  year  1799,  the  other  for  847  acres,  sold  for  the 
taxes  of  the  year  1805. 

On  the  trial  of  the  ejectment,  after  giving  the  judgment  of  the 
County  Court  for  taxes  in  evidence,  the  lessor  of  the  plaintiff  offered 
these  two  deeds  in  evidence,  but  they  were  excluded  from  going  to 
the  jury  by  the  opinion  of  the  Circuit  Court.    To  this  opin- 
ion exception  was  taken,  and  the  question  now  is,  with  *  this     [252] 
court,  whether  that  opinion  is  correct.  In  the  course  of  the 
discussion  the  acts  of  1707,  ch.  2,  and  1808,  ch.  2,  have  been  referred 
to.     These  acts  impose  certain  taxes  on  all  lands,  and  make  it  the 
duty  of  owners  and  agents  to  render  lists  of  taxable  property,  includ- 
ing lands,  in  the  manner  and  at  the  time  expressed  in  them.     In 
case  they  fail  to  do  so,  they  are  subject  to  pay  double  tax  and  liable 
to  a  fine.     It  is  also  made  the  duty  of  the  returning  justice,  of  the 
peace  to  report  such  lands  as  may  not  have  been  given  in  or  listed 
by  owners  or  agents  ;  and  the  better  to  secure  the  revenue  in  case 
any  lands  should  escape  the  notice  of  the  justice,  it  is  made  the 
duty  of  the  sheriff  to  report  such  lands  on  which  no  personal  prop- 
erty can  be  found  to  levy,  and  which  had  not  been  given  in  nor 
reported  by  the  justice.    Other  preliminary  steps  are  required,  such 
as  that  the  returning  justice  shall  advertise  the  time  and  place  for 
his  receiving  lists,  &c.     The  grounds  taken  by  the  defendant  in  the 
Circuit  Court  were,  that  the  proceedings  of  the  County  Court  were 
those  of  a  limited  and  summary  jurisdiction,  and  consequently  that 
anything  that  the  acts  of  Assembly  required  to  be  done  should  ap- 
pear on  the  record,  otherwise  the  judgments  and  all  subsequent 
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^proceedings  were  absolutely  void ;  for  which  Cro.  Eliz.  278,  270 ; 
Cro.  Jas.  246  ;  and  Jacobs's  Law  Dictionary,  title  "Void  and  Void- 
able," were  relied  on  ;  and  consequently  the  court  below  acted  cor- 
rectly in  excluding  the  sheriiTs  deed. 

On  the  part  of  the  plaintiiS*  in  error,  this  argument  was  not  by 
the  inferences  deducible,  as  was  contended  from  Bull.  N.  P.  173, 
66,  88 ;  I  Haywood,  24 ;  2  Bac.  Ab.  600 ;  Tenn.  Rep.  467,  348  ; 
2  Hay.  80;  2  Bac.  Ab.  460.  The  court  understands  the  gen- 
eral principle  to  be  that  the  record  should  show  all  facts  required 
by  law  to  give  jurisdiction  to  the  County  Court. 

It  is  not  necessary  that  the  record  should  show  the  evidence 
which  enabled  the  court  to  act. 
[253]  *  Being  intrusted  by  law  to  judge  of  that,  this  court  is 
bound  to  presume  that  they  had  the  necessary  evidence 
before  them,  before  passing  judgment.  The  superior  tribunal  should 
be  strict  and  careful  to  see  that  inferior  tribunals  possess  jurisdic- 
tion of  the  subject  matter ;  but  as  to  the  manner  of  exercising  that 
jurisdiction,  when  these  judgments  are  brought  collaterally  into 
view,  the  law  presumes  them  to  be  correct,  and  that  all  previous 
requisites  and  facts,  required  by  law  to  be  shown  to  enable  them  to 
act,  appeared,  unless  the  contrary  appear  from  the  record,  or  unless 
those  preliminary  steps  were  not  in  pais  or  required  to  be  recorded. 
As  a  further  reason  that  the  record  should  show  all  that  the  law 
required  to  be  done  previous  to  judgment,  it  is  insisted  that  these 
proceedings  under  the  tax  laws  are  summary,  ex  partly  and  in  dero- 
gation of  the  principles  of  the  common  law.  In  support  of  this 
proposition  it  is  urged,  that  the  Constitution  provides  that  no  man 
shall  be  deprived  of  liberty  or  property  but  by  the  judgment  of 
his  peera  or  the  law  of  the  land.  It  is  certainly  true  that  they  have 
the  character  of  summary  proceedings,  and  it  is  equally  true  that 
they  must  of  necessity  be  so ;  for,  if  the  government  were  necessi- 
tated to  take  the  cautious  and  tedious  steps  of  the  common  law,  in 
giving  personal  notice,  making  up  regular  pleadings,  and  having  a 
trial  by  jury,  it  would  cease  to  exist.  Want  of  money  to  carry  on 
its  necessary  operations,  loss  of  credit,  and  a  total  extinction  of 
national  faith,  the  basis  of  all  regular  governments,  must  be  the  in- 
evitable consequence.  The  nicety  insisted  on  by  the  defendant's 
counsel  in  relation  to  the  proceedings  of  the  County  Court,  would, 
in  a  considerable  degree,  produce  the  same  effect.     Many  things 
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must  appear  to  the  County  Courts  agreeably  to  law,  before  they 
render  judgment  against  lands.  It  must  be  shown  that  the  justice 
appointed  to  take  tax  lists  has  done  his  duty  in  advertising 
for  owners  and  *  agents  to  meet  and  give  lists,  that  proper  [264] 
periods  have  elapsed,  that  there  is  no  personal  property 
from  which  the  taxes  can  be  made,  &c.  Few  County  Courts  are 
acquainted  with  the  forms  of  business,  and  none  that  thought  it 
necessary  that  their  records  should  exhibit  this  particularity. 

Nor  is  it  probable  that  if  they  believed  it  was  necessary,  it  would 
soon  be  understood  that  these  defects  would  invalidate  all  sales,  and 
consequently  but  few  could  be  found  to  purchase,  the  public  reve- 
nue, so  essential  to  the  existence  of  society,  greatly  impaired,  and 
the  owner  much  injured  by  his  property  selling  for  little  or  nothing. 
The  court,  however,  do  not  consider  these  proceedings  as  ex  parte. 

Agreeably  to  the  practice  and  necessities  of  governments,  where 
taxes  are  imposed  on  property,  the  proceedings  to  enforce  payment 
must  be  in  rem^  and  are  analogous  to  such  proceedings  under  the 
law  of  nations,  where  all  persons  are  presumed  to  be  parties. 

Many  of  the  lands  of  our  country  are  owned  by  persons  abroad, 
on  whom  personal  notice  could  not  be  served,  and  if  it  was  requi- 
site to  serve  notice  on  each  resident,  the  public  revenue  would  be 
swallowed  up  by  the  expense  attending  its  collection. 

No  government,  of  which  we  have  any  knowledge,  has  adopted 
this  method  of  proceeding. 

The  law  requires  that  every  individual  owning  lands  within  the 
State  should  pay  the  taxes  on  it ;  every  proprietor  is  presumed  to 
know  the  law,-  and  that  he  should  pay  without  demand  or  personal 
notice.  In  fiscal  arrangements  the  promulgation  of  the  law  is 
equivalent  to  the  common  law  idea  of  notice.  Persons  owning 
taxable  property,  are  bound  to  pay  the  taxes,  though  the  directory 
provisions  of  the  law  may  not  have  been  complied  with  by  the 
officers  intrusted  with  the  execution. 

The  ground  of  jurisdiction  is  afforded  to  the  County 
*  Court  by  the  existence  of  two  facts ;  first,  that  the  prop-  [265] 
erty  taxed  is  situated  within  the  county  ;  secondly,  that  its 
owner  is  delinquent  in  discharging  the  taxes  charged  on  it  agreea- 
bly to  law.  When  the  court  see  these  two  facts  spread  on  the 
record,  it  is  all  that  is  necessary  for  them  to  see  with  a  view  to  the 
legality  of  a  judgment  for  taxes. 
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In  support  of  judgment  of  a  court  of  competent  jurisdiction,  all 
directory  requisites  of  the  law  are  presumed  to  have  been  complied 
with.  And  this  presumption  attaches  as  well  to  the  judgments  of 
inferior  or  limited  courts,  as  those  proceeding  according  to  the 
course  of  the  common  law.  In  the  latter,  a  want  of  jurisdiction  is 
never  presumed. 

In  a  court  of  limited  powers  the  reverse  of  this  provision  holds ; 
and  in  the  proceedings  of  all  courts  where  jurisdiction  of  the  snb- 
jeot  matter  exists  and  appears  expressly  or  by  presumption,  the  law 
resumes  that  the  exercise  of  that  jurisdiction  was  regular. 

A  summary  mode  of  levying  taxes  on  lands  had  been  in  exist- 
en  ce  previous  to  and  at  the  time  of  the  formation  of  the  Constitation. 

It  was  manifestly  the  intention  of  the  convention  that  summaij 
proceedings,  such  as  the  people  had  been  accustomed  to,  should  not 
be  inhibited.  The  expression  used  in  the  Constitution,  *^  law  of 
the  land,"  communicates  the  idea  of  such  proceeding  of  the  courts 
as  had  been  customary,  or  should  thereafter  be  provided,  conforma- 
ble to  the  spirit  of  those  habits,  and  of  the  common  law.  See  2 
Hay.  142,  820,  821,  822.  The  Constitution  has  no  effect  on  these 
proceedings.  The  first  and  vital  principle  of  all  regular  govern* 
ments  is  a  revenue  to  support  its  operation  and  existence.  Without 
it  the  government  must  soon  perish.  All  governments,  to  raise  this 
revenue,  lay  taxes  on  property,  and  their  proceedings  necessarily 
must  be  summary  and  in  rem  as  to  that.  Acts  made  for 
[256]  *  its  attainment  of  these  essential  objects  of  the  State,  must 
receive  such  construction  as  will  effectuate  the  intention  of 
the  Legislature,  where  it  is  not  opposed  by  the  provisions  of  the 
Constitution,  or  restricted  in  the  effect  by  legal  principles  applica- 
ble to  the  proceedings  necessary  to  carry  into  effect  that  intention. 

The  court  is  of  opinion  that  the  provisions  of  these  acts  are 
neither  prohibited  by  the  Constitution,  nor  restricted  by  legal  pre- 
sumption. See  2  Johns.  378,  918 ;  Mass.  879 ;  Camp.  Rep.  217 ; 
Hardin,  872;  2  Hay.  186  ;  Ad.  186  ;  1  Caines,  694 ;  4  John.  292; 
2  Binn.  209 ;  8  Caines,  141,  152,  162 ;  1  Bay.  856,  857 ;  2  Bay. 
105;  Day,  170,  810;  N.  812;  BuU.  N.  P.  245;  2  Gould's  ed. 
Esp.  N.  P.  468,  Ac. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and  the 
sheriff's  deed  given  in  evidence  in  support  of  the  claim  of  the  lessor 
of  the  plaintiff. 

See  Campbell  v.  Mclrrnn^  4  Hay.  60,  and  note  sub  fin. 


July  Term,  1816.]  APPENDIX.  721 

Thompson  «.  Garflaon. 


NASHVILLE,  AUGUST  TERM,  1816. 


Thb  Statb  v.  Shawlet. 
[^Forgety.  —  Indtetment'] 

Per  Curiam.  We  have  looked  into  the  authorities  upon  the 
point  argued  before  us,  and  thej  satisfy  us  that  an  indictment  far 
forging  a  writing,  describing  the  same  by  saying  purporting  to  be 
signed  by  the  president  and  directors,  and  setting  out  the  forged 
writing  verbatim^  upon  the  face  of  which  it  does  not  appear  to  have 
been  by  order  of  the  president  and  directors^  is  a  fatal  defect.  There- 
fore the  prisoner  must  be  discharged  from  this  judgment,  and  we 
cannot  order  him  to  be  retained  in  custody  to  be  tried  again,  be- 
cause we  have  no  original  jurisdiction.  As  to  the  point  whether 
under  our  construction  he  can  be  tried  again,  we  do 
*  not  say  anything  at  this  time,  it  not  being  necessary.     [257] 

Judgment  accordingly,  that  he  be  discharged  from  this 
judgment. 

See  Croxdale  ▼.  State,  1  Head,  139 ;  Hooper  v.  State,  8  Hum.  93 ;  Bennett  y. 
State,  8  Hum.  118 ;  Fogg  y.  State,  9  Yer.  S92  ;  Snell  v.  State^  2  Hum.  847 ;  Hill 
y.  State,  1  Yer.  76  ;  King's  Digest,  4399-4403. 


CLARKESVILLE,  JULY  TERM,  1816. 


Thompson  v.  Garrison. 


[^Land  Law,  —  OonfUet  of  MUrieiJ] 


Per  Curiam.     This  verdict  does  not  in  precise  terms  state  where 
Hiirs  entry  is ;  but  it  may  be  fairly  imputed  from  what  is  stated 
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that  the  northeast  corner  thereof  is  due  north  from  the  point 
where  Garrison's  survey  began.  And  then  it  follows  that  Gajv 
rison's  entry  and  survey  are  both  for  the  same  land,  and  that  the 
bounds  thereof  include  the  greater  part  of  the  lands  of  Thompson, 
the  caveator.  And  we  think  we  are  at  liberty  to  make  this  impli- 
cation. 

Secondly,  this  northeast  comer  is  found  to  have  been  notoriously 
called  Christmas's  comer,  before  Thompson's  entries  were  made, 
though  it  was  not  so  called  when  Garrison's  entry  was  made.  That 
called  for  Christmas's  northeast  corner,  and  a  point  80  poles  south 
thereof  for  a  banning. 

We  are  of  opinion  that  Garrison's  entry  was  therefore  rendered 
special  before  that  of  Thompson's  was  made,  and  of  course  was  suf- 
ficiently special  when  Thompson's  was  made.  He  cannot  say  that 
he  was  misled  by  the  entry  of  Garrison,  and  its  uncertainty.  It  is 
good  in  law  against  Thompson's  entry. 

See  Simm  y.  Wilson^  Cooke,  140  ;  Baird  v.  Trimble^  Cooke,  282 ;  Wineheiaer 
V.  GUaves,  8  Hay.  213  ;  Talbot  t.  McGavock,  1  Yer.  262 ;  King's  Digest,  7985. 


[258]        *  NASHVILLE,  AUGUST  TERM,  1817. 


Andrew  Boyd,  Assignee  of  Allen  Ross,  v.  Gideon  Hensley. 

[^Evidence.  —  Admistians  of  Party.'] 

Per  Curiam.  It  appeared  from  the  record  in  this  case,  that  the 
defendant,  Gideon  Hensley,  executed  his  sealed  note  to  Allen  Ross, 
dated  the  11th  day  of  March,  1811,  whereby  he  promised  to  pay 
the  said  Allen  Ross  |100,  on  or  before  the  25th  day  of  December 
next  following,  in  hemp  or  cotton  at  the  market  price,  &c.,  the  pro- 
duce at  Pitspatrick  Ginn ;  which  note  was  on  the  11th  day  of  May, 

1811,  assigned  by  indorsement  thereon  by  the  said  Allen  Ross,  his 
name  being  thereto  subscribed.     On  the  12th  day  of  February, 

1812,  the  plaintiff  brought  suit  against  the  defendant,  by  warrant 
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before  a  jastioe  of  the  peace,  in  debt  for  $100,  and  on  the  4th  April, 
1812,  obtained  judgment  for  $100,  and  $1.75  costs ;  from  which 
judgment  an  appeal  was  taken  to  Maury  County  Court,  where 
the  cause  was  tried  and  a  verdict  given  for  the  defendant ;  upon 
which  an  appeal  was  taken  t6  Mauiy  Circuit  Court,  and  the  cause 
there  tried  at  October  term,  1815,  and  verdict  and  judgment  in 
fiivor  of  the  defendant  A  bill  of  exceptions  was  tendered  to  the 
opinion  of  the  court  on  the  trial  of  this  cause,  and,  being  signed  by 
the  judge,  formed  part  of  the  record,  whereby  it  appeared  that  the 
note  above  mentioned  being  offered  to  prove  the  plaintiff's  debt,  was 
objected  to  by  the  defendant's  counsel  on  the  ground  that  the  war- 
rant, being  brought  thereon  some  time  after  it  became  due, 
it  exhibited  evidence  without  or  beyond  *  the  jurisdiction  [259] 
of  a  justice,  and  therefore  inadmissible  in  support  of  an  ac- 
tion originally  brought  before  a  justice  of  the  peace ;  which  objec- 
tion the  circuit  judge  sustained,  and  refused  to  permit  the  said  note 
to  go  as  evidence  to  the  jury* 

The  question  made  by  the  bill  of  exceptions  is,  was  the  note  com- 
petent testimony  to  go  to  the  jury  upon  the  trial  of  the  cause,  it  be- 
ing originally  commenced  before  a  justice  by  warrant?  The 
act  of  Assembly,  1809,  ch.  54,  §  1,  says,  ^*  It  shall  and  may  be 
lawful  for  a  justice  of  the  peace,  in  this  State,  to  have  jurisdiction 
of  all  debts  and  demands  from  $50  to  $100  inclusive,  where  the 
balance  is  due  on  any  specialty,  note,  or  agreement  signed  by  the 
party,  or  on  a  settled  account  signed  by  the  parties,  in  addition," 
&c.,  and  may  give  judgment,  &c.  The  plain  object  of  the  Leg- 
islature by  this  law  was  an  increase  of  the  jurisdiction  of  a  justice 
of  the  peace  in  certain  cases ;  these  cases  are  particularized,  and 
specified  in  the  act.  They  are  limited  to  the  balance  due  on  any 
specialty,  note,  or  agreement  signed  by  the  party,  or  settled  account 
signed  by  both  parties.  A  balance  of  $100  or  less  being  part  of 
a  greater  debt  which  previously  subsisted,  is  within  the  words  of  the 
act.  This  balance  of  $100  the  plaintiff  claims  in  the  present  suit, 
and  demands  no  more  ;  his  warrant  says  so.  To  prove  this  demand 
or  balance,  he  offers  a  note  showing  an  original  debt  of  nearly  $101, 
including  interest,  and  it  is  contended  that  this  proves  too  much.  To 
this  the  plaintiff  answers,  True  my  original  debt  was  $101 ;  but  my 
balance  which  I  claim  is  $100  ;  I  demand  no  more.     The  question, 
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then,  is  reduced  to  this :  how  is  a  balance  of  a  former  greater  debt 
to  be  proved ;  or,  how  maj  it  be  proved  that  the  whole  of  the 
original  debt  is  not  dae,  but  only  a  part  of  it?  This  is  to  be  done 
by  evidence  certainly,  and  this  evidence  may  be  either  written  or 
parol.    2  Term,  Rep.  235.   It  may  be'  by  indifferent  witnesses,  or  in 

some  cases,  as  in  the  recent  by  the  party  himself. 
[260]         *  The  law  is,  that  the  admissions  of  a  party  to  the  sah 

against  his  interest  is  evidence  in  fitvor  of  the  other  side, 
whether  made  by  the  real  party  on  the  record,  or  by  a  nominal 
party  who  sues  as  trustee  for  the  benefit  of  another,  or  whether 
by  the  party  who  is  really  interested  in  the  suit,  though  not  named 
on  the  record.  Phillips's  Evidence,  72.  Thus,  in  an  action  of  debt 
on  a  bond  conditioned  to  pay  money  to  L.  D.,  for  whose  benefit 
the  action  was  brought,  it  was  proved  that  L.  D.  had  said  in  a 
conversation  about  this  bond,  that  the  defendant  owed  nothing, 
upon  which  the  jury  found  for  the  defendant ;  and  on  motion  for 
-a  new  trial,  which  was  refused,  the  court  said  it  was  to  be  con- 
sidered as  if  L.  D.  was  the  plaintiff,  the  action  being  for  her  benefit 
1  Wils.  257.  This  case  proves  that  a  parol  admission  that  nothing 
is  due  on  a  bond,  is  good  and  binding  on  the  party.  A  fortiori  it 
must  prove  also  that  an  admission  that  part  is  not  due  is  also  good, 
and  that  it  would  have  been  competent  in  the  present  cause  to 
have  shown  any  admission  of  the  plaintiff  reducing  his  original 
debt  below  the  sum  first  due,  and  constituting  it  a  balance  instead 
of  the  whole.  Upon  the  argument  in  this  case  it  seemed  to  be 
contended,  that  though  the  excess  of  the  plaintiff's  debt  upon  the 
note  beyond  $100  might  be  abandoned,  yet  that  this  should  have 
appeared  either  upon  the  note  itself  or  in  some  other  way  substan- 
tially before  the  note  was  offered  in  evidence.  The  cases  above  re- 
ferred to  disprove  the  former  part  of  this  proposition,  to  which  in 
addition  may  be  cited,  and  also  for  the  purpose  of  disproving  the 
latter  part  of  it,  Phillips's  Evid.  79 ;  1  Dall.  65 ;  4  Johns.  460. 
These  authorities  show  that  admissions  by  the  party  to  a  suit  are 
evidence,  whether  made  before  or  after  the  commencement  of  the 
action,  whether  before  arrest  or  after,  whether  in  writing  or  by  parol. 

Indeed,  the  proper  time  to  ascertain  the  quantum  of  the 
[261]     plaintiff's  claim  is  certainly  upon  the  trial ;  the  *  trial  is 

the  means  by  which  this  is  eflkcted,  and  the  result  of  the 
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trial  is  the  ascertained  quantum,  the  foundation  of  the  judgment  to 
be  rendered.  To  say  that  this  result  should  appear  conclusivt^ly, 
while  the  trial  is  as  yet  inchoate,  is  inverting  the  order  of  things. 
The  note,  therefore,  ought  to  have  been  received  in  evidence  which 
showed  the  original  debt,  and  after  this,  the  admission  of  the  party 
or  other  proof  reducing  it  to  a  balance  of  $100  due,  would  have 
properly  come  forward;  and  no  doubt  this  was  done  before  the 
justice  of  the  peace  on  the  trial,  4th  April,  1812,  when  judgment 
was  rendered  by  him  for  8100.  But  it  hath  been  further  said 
upon  the  argument  in  this  cause,  that  if  on  a  note  with  a  sum  of 
$100  principal,  with  accrued  interest  thereon,  or,  which  is  a  plainer 
example,  if  on  a  note  for  upwards  of  $100  principal  before  a  justice 
of  the  peace,  judgment  is  ^ven  to  the  amount  of  the  justices' 
jurisdiction,  to  wit,  $100,  and  no  fiirther  notice  is  taken  of  the  re- 
mainder, that  the  party  may  recover  the  excess  in  another  suit. 
This  position  is  certainly  not  tenable.  See  Peake's  Evidence,  35, 
865,  and  2  Johns.  210. 

See  Rice  v.  R.  R.  Bank,  7  Hum.  89;  Craighead  v.  State  Bank,  Meigs,  199; 
Haisten  ▼.  Hixen,  3  Sneed,  691 ;  Brown  v.  Moore,  6  Yer.  272;  Peyton  ▼.  Pea- 
cocky  1  Hum.  185  ;  Nichol  t.  Ridley^  5  Yer.  68;  Van  Hook  v.  Story,  4  Ham.  59 ; 
Hendrick  y.  Hendrick,  1  Tenn.  265;  Irby  ▼.  Brigham,  9  Hum.  750;  Overton  ▼. 
Hardin,  Brownsville,  ^869;  King's  Digest,  5794  et  seq. 


CARTHAGE,  DECEMBER  TERM,  1814. 


Ibene  Stephenson,  by  hbb  next  Fbiend,  v.  Wilson  Yandel 

AND  John  Ibwin  and  Wife. 

[^Settlement  of  AdministrcUionJ] 

This  was  a  bill  for  a  distributiye  share  of  an  intestate's  estate. 
The  defendant,  Yandel,  and  the  wife  of  the  other  defendant,  during 
her  widowhood,  were  the  administrators.     Yandel,  in  his  answer, 
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stated  a  settlement  made  with  the  County  Court.     And  the 

[262]     question  was,  whether,  notwithstanding  this  settlement,  *  the 

administrator  was  still   bound  to  account  to  the  distribu- 
tee. 

Per  Curiam.  A  settlement  of  this  sort,  made  with  commission- 
ers appointed  bjr  the  County  Court,  especially  when  exparte^  as  this 
was,  cannot  be  prima  facie  good,  unless  the  vouchers  were  all  filed 
in  the  court  office,  and  were  accessible  to  all  persons ;  nor  unless 
the  account,  each  article  composing  it,  is  set  forth  with  particularity. 
And  even  when  it  is  prima  facie  evidence,  it  continues  so  no  longer 
after  any  irregularity  appears  in  the  taking  of  it,  as  when  articles 
appear  to  have  been  allowed  to  the  administrator  which  are  mani- 
festly wrong.  Nor  does  it  continue  so  where  in  the  statement  made 
of  it  by  the  defendant  he  does  not  rely  upon  it  as  a  bar,  but  speaks 
in  his  answer  of  producing  his  vouchers ;  or  where  it  speaks  of 
articles  which  are  mentioned  for  the  purpose  of  being  examined* 
In  the  settlement  annexed  to  this  answer,  an  allowance  is  made  to 
the  administrator  for  his  daily  attendance  on  the  business  of  the 
administration,  and  also  an  allowance  of  five  per  cent,  on  the  whole 
sums  credited.  There  are  also  several  articles  allowed  which  are 
the  aggregate  of  sums  paid,  without  setting  out  thef  smaller  sums 
which  compose  it.  He  also  mentions  that  he  will  produce  the 
vouchers,  &c.,  not  resting  upon  the  settlement  The  administra- 
tors must  be  decreed  to  account,  and  the  account  must  be  taken  by 
the  master,  &c.  And  they  were,  by  an  interlocutory  decree,  ordered 
to  account  accordingly. 

See  Stephenson  v.  Stephenson^  8  Hay.  128,  and  note  sub  Jin, 
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♦SPARTA,  JUNE  TERM,  1818.  [263] 


Adam  Huntsman's  Lessee  v,  Nathan  Randolph. 

[^Entries.  —  Constitutional  Law."] 

Per  Curiam.  The  following  case  agreed,  and  statement  of  facts, 
are  submitted  to  the  court  for  decision,  to  wit :  first,  Adam  Hunts- 
man entered  the  land  in  the  declaration  mentioned  in  the  third  sur- 
veyor's district,  the  15th  June,  1815 ;  the  same  was  surveyed  in 
August,  1815,  and  granted  28d  May,  1816.  It  is  agreed  the  entry 
under  which  the  defendant  claims  was  made  in  1810,  was  surveyed 
in  1815,  after  the  plaintiff's  survey  was  made,  and  granted  in  1816. 
It  is  also  agreed  both  grants  cover  the  same  land  mentioned  in  the 
plaintiff's  declaration,  and  that  the  defendant  has  for  the  last  three 
years  past  been  and  yet  is  in  the  possession  of  the  same.  It  is  also 
agreed  that  defendant's  entry  is  a  special  one.  Now  if,  upon  the 
above  statement  of  facts,  the  court  is  of  opinion  the  law  is  for  the 
plaintiff,  then  judgment  is  to  be  entered  for  the  plaintiff  for  his  term, 
and  six  cents  damages  and  costs,  as  on  the  finding  of  a  jury  for  him. 
But  if  the  court  is  of  opinion  the  law  is  for  the  defendant,  arising 
from  the  above  statement  of  facts,  then  the  judgment  shall  be  given 
for  the  defendant,  as  on  the  finding  of  a  juiy,  and  he  recover  his 
costs ;  and  that  the  judgment  be  entered  of  record  and  supersede  a 
trial  by  jury. 

The  opinion  of  the  court  was  delivered  verbally  by  Judge  Roane, 
and  judgment  ordered  to  be  entered  for  the  plaintiff.  Judge  Whytb 
observed  that,. as  it  was  a  new  case,  being  the  first  that  had  oc- 
curred under  the  act,  he  would  file  a  written  opinion  at  next  term, 
which  is  as  follows :  — 

The  entry  of  the  lessor  of  the  plaintiff  was  made  under 
and  by  virtue  of  the  act  of  1818,  ch.  88,  §  12  *  and  4 ;  and  [264] 
the  question  presented  by  the  parties,  by  this  case  agreed 
for  the  opinion  of  the  court  is,  whether  the  said  act  of  1813,  ch.  83, 
is  constitutional  or  not.  By  the  defendant's  counsel,  it  is  contended 
that,  by  the  laws  in  force  at  and  previous  to  the  passage  of  the  act 
of  1818,  the  defendant,  by  his  entry  in  1810,  had  acquired  a  vested 
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right ;  that  the  act  of  1813,  ch.  83,  §  4,  declaring  a  forfeiture  of 
this  vested  right,  is  unconstitational,  being  after  a  contract  made 
with  the  State  ;  that  this  act  varied  the  terms  of  that  contract  f  that 
by  it  he,  the  defendant,  had  onlj  to  make  his  entrj.  He  was  not 
bound  to  survey  it,  much  less  was  he  bound  to  survey  within  any 
particular  limited  time  ;  and  contends  it  was  the  duty  of  the  State, 
by  its  officer,  to  perform  this  business  without  his  agency  or  inter- 
vention. And  in  support  of  this  position  was  cited  the  twentieth 
section  of  the  twentieth  article  of  the  Constitution,  which  is  in  the 
following  words :  **  That  no  retrospective  law,  or  law  impairing  the 
obligation  of  contracts,  shall  be  made* 

It  is  first  to  be  seen,  what  is  the  substance  of  the  contract  be- 
tween the  defendant,  Randolph,  and  the  State,  and  then  it  can  be 
more  correctly  ascertained  whether  the  act  of  1813,  ch.  88,  has 
impaired  its  obligation. 

Whilst  the  territory  now  composing  the  State  of  Tennessee  formed 
a  part  of  the  State  of  North  Carolina,  a  considerable  portion  of  it 
was  appropriated,  by  the  latter  State  to  the  discharge  of  claims 
originating  under  her  laws  or  acts  of  Assembly.  These  claims 
were  variously  founded ;  some  for  military  services  performed  dur- 
ing the  war  of  the  Revolution  ;  some  for  services  performed  in  the 
first  settlement  of  and  on  account  of  the  territory  itself,  for  laying 
it  off,  surveying,  &c.,  &c. ;  others  for  military  sejrvices  performed  in 
its  protection  during  the  infancy  of  its  establishment ;  some 
[265]  for  money  paid  to,  and  for  the  use  of  the  *  State  of  North 
Carolina,  in  the  liquidation  of  her  certificates,  or  the  vouch- 
ers of  her  public  debt. 

In  the  year  1789,  and  before  satisfaction  had  upon  all  these  dififer- 
ent  claims  by  the  issuing  of  the  grants,  North  Carolina  made  the 
cession  to  the  United  States  of  this  territory,  comprising  the  present 
limits  of  the  State  of  Tennessee,  reserving  to  herself  the  right  of 
perfecting  the  titles  by  grant,  upon  the  above  claims,  not  then  so 
perfected.  In  the  year  1796,  this  ceded  territoiy  became  an  inde- 
pendent State,  the  above  claims  not  being  all  then  satisfied,  but 
many,  very  many  titles  founded  thereon  yet  remaining  to  be  per- 
fected. The  exercise  of  these  rights,  reserved  by  the  cession  act^ 
produced  a  collision  between  the  two  States;  which,  in  the  year 
1801,  produced,  on  the  part  of  the  State  of  Tennessee,  the  passing  an 
act  (November  14, 1801,  ch.  2),  interdicting  in  future,  to  any  person 
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under  the  authority  of  the  State  of  North  Carolina,  to  enter,  sur- 
vey, or  mark  any  spot  of  land  in  the  State  of  Tennessee,  for  the 
purp6se  of  obtaining  a  title  for  the  same  from  the  State  of  North 
Carolina;  and  if  any  such  grant  should  be  obtained  from  the  State 
of  North  Carolina,  not  to  be  admitted  as  evidence  in  any  court  of 
record  (§  7) ;  but  that  all  titles  on  the  above  claims  hereafter, 
should  be  perfected  by  the  State  of  Tennessee.     §  2. 

This  conflict  at  last  terminated  in  an  agreement  or  compact  be- 
tween the  two  States,  and  assented  to  by  Congress,  by  which  the  State 
of  Tennessee  was  authorized,  acquired  the  right,  and  engaged  in  a 
certain  manner  to  perfect  the  titles  which  by  the  cession  act  were  re- 
served to  the  State  of  North  Carolina  to  be  by  her  perfected.  See 
act  of  N.  C.  1808 ;  act  of  Tenn.  1804,  ch.  14 ;  Rev.  426 ;  act  of 
Congress,  April  1806 ;  act  of  Tenn.  1806,  ch.  10 ;  Rev.  452. 

To  effectuate  the  objects  of  this  compact,  the  State  of  Tennessee, 
by  her  acts  of  1806,  ch.  1,  and  1807,  ch.  2,  established 
boards  of  commissioners  for  the  purpose  *  of  judging  and  [266] 
ascertaining  the  validity  of  unsatisfied  claims  to  lands 
within  this  State.  The  original  evidences  of  these  claims  (the  war- 
rants, grants,  &c.)  adjudged  by  the  boards,  were  retained  by  them, 
and  new  evidences  were  issued  (under  the  appellation  of  duplicate 
w.arrants  and  certificates).  The  claims  in  passing  through  this  pro- 
cess lost  their  locality,  except  in  some  particular  cases,  where  spe- 
cial entry  had  been  made,  and  their  former  characteristic  names, 
of  military,  John  Armstrong's,  Evans's,  Buttalson's,  and  county 
warrants,  preemption,  commissioner,  and  guard  rights,  with  the 
particulars  previously  attached  to  them,  and  came  forth  under  a 
perfect  equality,  having  the  same  denomination,  the  same  princi- 
ples, and  the  same  rights.  The  vacant  disposable  land  of  the  State 
under  the  above  acts  of  Assembly  and  act  of  Congress,  was  assigned 
as  a  common  fund  for  their  satisfaction.  It  was  divided  into  dis- 
tricts, with  respective  and  correspondent  offices  and  officers,  it  is 
true  ;  but  this  division  was  for  the  purpose  of  facilitating  the  satis- 
&ction  of  the  claims,  and  promoting  the  completion  of  the  title. 
Each  and  every  office  was  open  to  each  and  every  claimant  at  his 
pleasure.  Such  is  the  new  modeled  claim'  under  the  compact,  in 
the  hands  of  the  claimant,  prepared  for  satisfaction,  but  unsatisfied ; 
and  such  are  its  privileges  and  incidents.  It  is  next  to  be  seen  how 
it  is  to  be  satisfied.   By  the  act  of  Tennessee,  1807,  ch.  2,  §§  40-42, 
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every  person  having  a  dnplicate  warrant  or  certificate  issued  as 
directed  by  1806  and  1807,  and  desirous  of  obtaining  a  gnuit 
thereon,  for  any  vacant  and  unappropriated  land  in  the  State,  shall 
produce  said  warrant  or  certificate  to  the  surveyor  of  the  district  in 
which  he  intends  the  obtaining  a  grant ;  and  at  the  same  time  shall 
produce  and  deliver  a  location  of  the  land,  Ac,  and  the  surveyor 
shall  receive  the  said  warrant  or  certificate  and  location,  and  shaU 

immediately  enter  said  location  in  a  book,  &c.,  Ac. ;  and 
[267]     *  the  said  surveyor  shall,  as  soon  as  may  be  after  receiving 

said  location,  cause  to  be  surveyed  the  lands  described 
therein,  paying  due  regard  to  the  calls  of  said  location,  &c.,  &c., 
and  shall,  within  three  months  at  farthest,  after  such  survey  is  made, 
record  the  plats  and  certificates  thereof  at  full  length,  in  a  bound 
book,  &c.  §  42.  And  in  making  the  survey,  it  shall  be  the  duty 
of  the  surveyor  to  run,  and  cause  each  and  every  line  thereof  to  be 
plainly  and  distinctly  marked  the  whole  length  thereof.  And  it 
shall  be  the  duty  of  the  person  for  whom  any  such  survey  b  to  be 
made,  to  attend  such  surveyor  in  person,  or  cause  some  other  to 
attend  him  at  the  time  of  making  such  survey,  and  mark  the  line  as 
above  directed. 

Under  these  sections  of  1807,  Randolph  made  his  entry  in  1810, 
making  thereby,  as  he  says,  a  contract  with  the  State,  the  obliga- 
tions whereof  she  has  impaired  by  her  act  of  1818,  ch.  88,  §§  1,  2, 
and  4. 

The  correctness  of  this  defense  must  depend  solely  upon  the  true 
construction  of  the  above  sections ;  for  the  defendant  is  precluded 
from  taking  a  view  of  his  claim  at  any  period  anterior  thereto,  or  of 
appealing  to  any  regulation  of  office,  practice  of  surveyors,  and 
peculiar  rights  incident  to  the  claim,  which  might  have  been  appli- 
cable at  such  prior  period.  These  were  virtually  done  away  by  the 
compact  and  the  laws  to  give  it  eflect,  and  also  virtually  abandoned 
by  the  defendant  in  taking  the  benefit  of  these  laws,  and  accepting 
the  right  derived  under  them,  in  lieu  of  his  former  right. 

Two  prominent  features  are  presented  upon  these  sections ;  the 
speedy  satisfaction  of  the  claim,  and  the  cooperation  of  the  claimant. 
§  40,  in  express  terms,  says  the  claim  is  to  be  surveyed  as  soon  as 

may  be ;  and  the  nature  of  the  case  sufficiently  proves  that 
[268]     it  was  the  understanding  and  intention  *  of  the  Legislature, 

that  not  only  the  survey,  but  that  all  other  requisites  neces- 
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sarj  to  complete  the  title  should  be  executed  without  delaj^  These 
claims,  at  least  a  very  considerable  portion  of  them,  had,  previous 
to  1807,  been  of  20  years'  standing  and  upwards.  Many  of  the 
original  claimants,  during  the  pursuit  of  their  claims  through  this 
period,  had  yielded  to  time  and  were  no  more.  Their  claims  were 
in  the  hands  of  their  representatives,  and  in  some  cases,  after  one  or 
more  removes,  justice,  propriety,  and  even  feeling  were  arrayed  on 
the  side  of  the  holder,  to  have  the  business  dispatched  and  satisfac- 
tion made.  On  the  part  of  the  State,  not  only  justice  on  her  side 
required  concurrence  with  the  wishes  of  the  holder,  but  interest 
an^  policy  also,  that  the  capital  of  the  State  might  be  brought  into 
action,  and  her  resources  enlarged  by  the  cultivation  of  the  soil, 
which  these  impending  claims  continued  a  desert,  until  distribution 
made  by  their  satisfaction.  No  doubt,  therefore,  can  be  entertained 
on  this  point.  Equally  clear  is  it,  that  the  claimant  should  cooper- 
ate in  expediting  the  business  and  forwarding  the  survey.  By  the 
forty-second  section  it  is  expressly  made  his  duty  to  attend  at  the  mak- 
ing the  survey,  and  to  mark  the  lines.  The  Legislature  foresaw  the 
difficulty  and  loss  of  time  that  must  certainly  take  place,  in  applying 
the  locations  by  the  surveyor,  and  therefore  made  the  express  pro- 
vision of  this  section  to  guard  against  the  mischief.  And  the  act  of  the 
enterer  must  necessarily  be  the  first  act ;  a  contrary  construction 
would  be  altogether  unwarrantable,  and  in  practice  physically  im- 
possible. The  cooperation  of  the  enterer  is  expressly  directed.  Now, 
between  the  principal  surveyor  on  the  one  part,  and  the  enterer  on 
the  other,  can  it,  when  considered,  really  be  a  question  who  is  to  do 
the  first  act  towards  the  survey,  to  wit,  make  the  application  to  fix 
the  time,  &c.  ?  Can  the  surveyor  make  the  application  to 
perhaps  many  hundred  enterers,  *  the  greater  part  of  whose  [269] 
residences  are  unknown  to  him,  many  of  them  non-residents 
in  his  district,  and  even  non-residents  in  the  State  ?  His  public 
functions  forbid  his  personal  absence  from  his  office,  to  make  such 
application,  and  the  official  emoluments  would  not  bear  the  expense 
of  employing  the  agency  of  others ;  they  would  not  even  bear  his 
own  travelling  expenses,  if  his  time  could  be  so  applied.  On  the 
part  of  the  enterer,  these  difficulties  do  not  occur ;  a  duty  subdi- 
vided and  branched  out  into  so  many  hundred  parts  which,  "^hen 
imposed  on  an  individual,  becomes  an  intolerable  burden,  or  impos- 
sible, but  when  so  shared  is  not  felt.    Lex  non  cogit  ad  impossibUia. 
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On  examination  into  the  practice  at  the  offices  it  is  found,  as  was 
expected,  that  the  snrveyor  never  attempts  to  survey  till  called  upon 
hy  the  party  for  this  purpose,  who  either  hy  himself  or  some  other 
person  points  out  the  ground,  marks,  A;c.,  &c.  The  policy  of  the 
State  of  Tennessee  manifested  in  these  acts,  being  obstructed  by  the 
tardiness  of  the  enterers  in  not  complying  with  their  requisitions, 
produced  the  interference  of  the  act  complained  of,  which  was  made 
in  aid  of  that  policy,  and  in  substance  enacts  that  all  entries  made 
prior  to  that  act  shall  be  surveyed  in  one  year  from  the  passage 
thereof,  and  all  entries  made  thereafter  in  six  months  from  the  ^ate 
of  the  entry ;  and  that  it  shall  be  the  duty  of  the  enterers  to  make 
application  to  the  surveyor  for  that  purpose  within  six  months.  And 
upon  failure,  the  entries  shall  be  considered  as  vacant  land,  and  sub- 
ject to  the  entry  of  any  other  person. 

Is  this  act  then  unconstitutional  ?  May  it  be  said  to  impair  the 
obligation  of  a  contract  ?  We  have  seen  it  to  be  the  policy  of  the 
State  that  these  claims  should  be  satisfied  as  soon  as  possible,  and 
the  express  declaration  of  the  Legislature  in  advancement  of  this 
policy,  that  the  survey  should  be  made  as  soon  as  may 
[270]  *  be  after  making  the  entry,  and  that  by  and  with  the  co- 
operation of  the  enterer.  Can  the  defendant  then  (the  en- 
terer),  after  a  lapse  of  three  years  and  upwards  in  this  case  from  the 
date  of  his  entry,  without  any  step  taken  by  him  to  comply  with 
his  part  of  the  contract,  or  the  requisition  of  the  act  of  1807,  §  42, 
without  any  act  of  cooperation,  not  even  an  application  to  the  sni^ 
veyor,  come  forward  and  say  that  the  contract  is  infiinged  by  the 
State  in  making  the  provisions  of  1818,  thus  urged  by  his  own  de- 
linqaency,  and  superinduced  by  his  own  default  ?  It  seems  to  me 
he  cannot.  In  1  Powell  on  Contracts,  417,  this  doctrine  is  laid 
down,  that  "  If  he  who  is  to  be  benefited  by  another's  fulfilling  the 
contract  or  agreement,  is  the  occasion  why  it  is  not  carried  into  ex* 
ecution,  the  contract  or  agreement  is  thereby  entirely  dissolved,  and 
the  party  bound  discharged  from  his  obligation.''  And  again,  in 
page  490,  **  If  he  whom  it  concerns  to  have  my  part  of  the  contract 
fulfilled,  is  the  occasion  why  it  is  not,  it  is  the  same  thing  to  me  as 
if  it  were  fulfilled."  The  defendant  in  the  present  case  being  the 
party  to  be  principally  benefited  by  the  survey,  and  not  having  co- 
operated in  making  it,  he  is  the  occasion  himself  why  it  was  not 
executed  ;  this  part,  therefore,  of  the  contract  is  dissolved,  and  the 
State  released  from  its  obligation. 
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Bat  it  may  be  said,  if  the  enterer  was  by  law  bound  to  cooperate 
in  making  the  survey,  had  he  a  reasonable  time  allowed  for  this  pur- 
pose ?  The  time  in  this  case  is  measured  by  the  date  of  the  entry 
in  1810  and  the  passage  of  the  act  of  1818,  an  allowance  far  be- 
yond reasonable,  as  is  proved  by  the  general  practice  of  the  coun- 
try, and  wholly  incompatible  with  the  justice  due  to  other  claimants, 
and  the  policy  of  the  commonwealth,  which  is  evinced  by  the  Leg- 
islature, when  this  matter  was  taken  up  by  them,  and  acted  upon 
afterwards. 

From  the  view  I  have  taken  of  this  case  I  have  *  given  [271] 
every  possible  weight  to  the  defense,  and  considered  oc- 
casionally the  entry  as  if  the  essence  of  the  contract ;  which,  how- 
ever, it  is  not  since  the  compact.  By  the  compact  I  consider  the 
essence  of  the  contract  between  the  State  and  the  claim  holder  to 
be  a  satisfaction  of  the  claim  in  land  by  the  former ;  but  what  par- 
ticular land,  what  identical  spot,  to  be  a  modification  of  that  satis- 
faction dependent  upon  the  claimant  principally  by  the  acts  of  his 
entry,  and  his  cooperation  in  the  survey.  By  declaring  the  entry 
forfeited,  or  the  land  comprised  in  it  vacant,  the  essence  and  sub- 
stance of  the  contract  remains  untouched ;  the  claimant  still  remains 
entitled  to  the  satisfaction  of  his  claim  in  land,  and  he  has  only  lost 
the  preference  to  a  particular  spot. 

Complete  acquiescence  is  admitted  in  the  principle  that  the  Con- 
stitution is  the  paramount  law  of  the  land,  that  it  is  not  competent 
to  the  Legislature  to  act  in  derogation  of  this  principle,  and  if  they 
attempt  it  their  acts  are  void ;  that  the  judiciary  is  the  proper 
power  to  say  whether  an  act  of  Assembly  oppugns  the  Constitution 
or  not ;  that  it  is  a  coordinate  branch  of  the  government,  and  the 
Constitution  the  rule  by  which  both  it  and  the  Legislature  are  to 
proceed.  Proceeding  then  by  this  rule,  I  cannot  say  that  this  act 
of  the  Legislature  of  1813  is  a  retrospective  law,  impairing  the  ob- 
ligation of  the  defendant's  contract  in  this  case. 

Let  judgment  be  entered  up  for  the  plaintiff. 

See  King's  Digest,  8009. 
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Jacob  Walker  v.  Hugh  Duulop. 

[^MtsrepresentaHan.  —  Mistake."] 

From  the  bill,  answer,  and  testimonj,  it  appears  that  Thomas 
and  Robert  King  procured  a  grant,  No.  577,  from  the  State  of  North 
Carolina  for  1,000  acres  of  land,  in  what  is  now  Roane 
[272]     County,  *  and  that  the  defendant,  claiming  title  to  said  tract 
by  deed  of  conveyance  from  them,  sold  338^  acres  to  Jacob 
Wassum,  and  agreed  to  have  the  tract  divided  into  three  shares  by 
a  surveyor ;  that  Jacob  Jones,  a  surveyor,  did  lay  off  and  divide  the 
land  into  three  shares,  and  mark  the  lines  according  to  information 
given  him  by  the  defendant  respecting  the  comers  and  lines  of  the 
grant,  but  which  in  fact  were  not  the  comers  and  lines  of  the  grants 
as  is  now  admitted  by  the  defendant.     Wassum,  by  contract,  was  to 
have  his  choice  of  either  of  the  three  parts.     Afler  this  the  defend* 
ant,  for  the  sum  of  $500,  which  was  fully  paid,  sold,  and  gave  his 
bond  dated  31st  December,  1816,  to  convey  in  fee  to  the  complain- 
ant 833^  acres  of  land,  being  the  equal  one  third  part  of  1,000  acres 
granted  to  Thomas  and  Robert  King,  by  grant  No.  577,  lying  in 
the  county  of  Roane,  on  a  creek  known  by  the  name  of  Stewart's 
Creek,  agreeably  to  a  survey  made  by  Jacob  Jones ;  the  complain- 
ant to  have  the  second  choice  in  the  land,  allowing  a  year  to  Wassum 
to  make  his  choice.     The  defendant  sold  the  remaining  third  part 
to  Jacob  Ault.     At  the  time  of  the  purchases  made  by  Walker  and 
Ault,  they  lived  in  Knox  County,  60  miles  from  the  land  sold,  and 
had  never  seen  it.   Some  time  afler  the  date  of  the  bond  they  went 
to  view  the  land.     Wassum  in  the  mean  time  had  made  choice  of 
the  middle  division,  as  laid  off  by  Jones.     The  defendant,  Dunlop, 
showed  them  the  land,  with  the  lines  run  by  Jones  dividing  it  into 
three  equal  portions,  and  also  corners,  which  were  represented  by 
him  to  be  comers  of  the  original  tract  granted  to  the  Kings.     The 
complainant.  Walker,  made  choice  of  the  lower  division,  which  in- 
cluded the  springs,  and  the  place  where  B.  Cane  settled.     Ault  of 
course  was  to  have  the  upper  part ;  and  a  deed  in  fee  with  general 
warranty  was  thereupon   executed  by  the  defendant  to  Walker, 
on  the  1st  day  of  May,  1807,  far  S8^  acres  of  land,  lyvsg 
[278]     *  and  being  in  the  county  of  Boane,  on  a  creek  knaum  by  the 
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name  Stewards  Oreek^  on  the  north  side  of  Tennessee  River^  being 
one  third  part  of  1,000  acres  of  land  granted  to  Hobert  and  Thos, 
King.  Beginning  on  a  white  oak  and  black  oak^  the  beginning 
comer  of  said  1,000  acre  tracts  then  running  with  the  line  of  said 
grant  norths  400  foUs^  to  a  post  oaky  the  north  comer  of  said  grant; 
thence  west^  183^  poles^  to  a  black  oaky  Jacob  WassmvUs  comet ; 
thence  with  WassurrCs  line  sovthy  400  poUsy  to  a  stake;  thence  easty 
183^  poleSy  to  the  beginning. 

Some  time  having  elapsed  after  the  date  of  this  deed,  Hailey  set- 
tled on  the  upper  part,  M^Pherson  on  the  middle,  and  Blake  on  the 
lower  part,  as  laid  off  by  Jones.  The  defendant  said  that  Blake 
was  a  mere  occupant,  and  advised  a  suit  to  be  commenced  against 
him.  At  a  subsequent  time,  Walker  and  Ault  still  urging  for  pos- 
session of  the  lands  bj  them  respectively  purchased,  they  were  in- 
formed by  the  defendant  that  the  land  included  in  the.  grant  for 
1,000  acres  to  Robert  and  Thomas  King,  lay  further  up  the  creek, 
and  not  at  the  place  surveyed  by  Jones.  He  told  Walker  that 
M^Pherson  and  not  Blake  lived  on  the  lower  end  of  the  tract,  and 
that  he  must  bring  suit  against  M^Pherson  to  recover  possession. 
Walker  refused,  alleging  that  was  not  the  land  he  had  purchased, 
but  he  had  paid  his  money  for  the  place  where  Blake  lived.  Walker 
brought  an  action  of  ejectment  against  Blake,  and  gave  notice  to 
Dunlop,  the  defendant,  to  support  the  title.  He  refused  to  do  so ; 
but  stated  to  the  counsel  for  the  plaintiff  in  that  suit  that  it  was 
brought  against  the  wrong  person,  for  the  land  he  had  sold  to  Walker 
did  not  include  the  place  where  Blake  lived  but  that  where  M'Pher- 
son  lived.     The  verdict  and  judgment  was  in  favor  of  Blake. 

The  bill  charges  that  the  complainant  gave  the  defendant 
notice  he  would  no  longer  pay  taxes ;  that  *  the  defendant  [274] 
procured  the  land  to  be  reported  and  sold  for  the  taxes,  and 
was  purchased  by  him  or  some  other  for  his  use,  although  the  taxes 
had  been  previously  paid  by  the  defendant.  In  the  answer  it  is 
denied  that  he  had  any  notice  given  him  as  charged ;  but  admits 
that  the  land  was  reported  at  his  instance,  but  at  the  sale  was  not 
piurchased  by  him  or  any  other  for  his  benefit ;  that  he  returfied 
for  taxation  and  paid  the  taxes  on  a  tract  of  5,000  acres,  which  in- 
cludes the  land  covered  by  the  1,000  acre  tract.  By  the  evidence 
it  appears  that  the  1,000  acres  included  in  the  grant  to  R.  and  T. 
King,  was  sold  for  non«payment  of  the  taxes  due  .thereon  for  the 
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year  1809,  and  John  Kinserlj,  son-in-law  of  the  defendant,  became 
the  purchaser. 

The  bill  prays  that  the  deed  executed  by  Dunlop  to  him  may  be 
set  aside,  and  he  be  restored  to  all  he  has  lost ;  or  if  the  deed  be 
good  and  sufficient  to  vest  a  title  in  complainant  to  the  land  intended 
to  be  conveyed,  that  the  tax  sale  may  be  decreed  void. 

These  being  the  facts,  at  least  the  material  ones,  it  is  for  the  court 
to  decide  upon  them,  whether  or  not  the  conveyances  shall  be  set 
aside,  and  the  parties  be  placed  in  the  situation  they  stood  before  the 
execution  of  them ;  and  the  court  are  of  opinion  that  upon  such  facts 
the  conveyance  ought  to  be  set  aside. 

New.  352,  853,  suggestio  ftdsi  was  deemed  sufficient  cause  for 
setting  aside  conveyances  ;  and  reason  pronounces  that  it  ought  to 
be  so  in  every  case  where,  if  the  fact  falsely  suggested  had  appeared 
to  the  vendee  as  it  really  existed,  he  would  not  have  made  out  the 
deed  of  conveyance ;  for  if  he  be  not  reinstated  to  the  place  in 
which  he  stood  before  the  execution,  the  suggestor  of  the  fraud  will 
have  advantage  thereupon,  so  far  as  the  remedy  falls  short  of  actually 
placing  the  vendee  in  statu  qwo ;  and  so  far  will  be  allowed  to  profit 
by  his  own  wrong,  and  to  make  his  fidsehood  advantageous 
[275]  to  himself,  which  *  ought  never  to  be  tolerated.  Reason 
requires  that  the  whole  advantage  proposed  to  be  acquired 
by  the  falsehood  should  be  wrested  from  the  wrong-doer.  And 
further,  if  one  hath  by  mistake  or  misapprehension  been  drawn  into 
a  contract,  for  property  otherwise  circumstanced  than  the  party  sup- 
posed it  to  be,  he  that  gets  the  advantage  through  such  mistake  or 
misapprehension  ought  not  to  retain  it ;  and  if  disposed  to  do  so, 
ought  not  to  be  permitted  by  a  court  of  equity.  New.  432 ;  1 
Ves.  126. 

Here  the  vendee  was  either  imposed  upon  by  the  misrepresenta- 
tion of  the  seller  as  to  the  locality  of  the  1,000  acres,  when  he,  the 
seller,  knew  the  lands  described  in  the  bounds  and  in  the  convey- 
ance were  not  at  the  place  shown,  where  the  springs  was,  and  where 
Blake  lived,  in  which  case  he  was  guilty  of  fraud ;  or  otherwise  he, 
being  under  a  mistake,  represented  this  to  be  the  place  which  he  sold, 
and  preferred  to  convey  by  the  description  contained  in  the  bond 
and  deed,  and  under  the  mistake  which '  he  through  misapprehen* 
sion  communicated  also  to  the  vendee,  the  deed  executed,  which, 
under  the  same  mistake,  the  vendee  received.     Both  believed  the 
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place  described  in  the  bond  and  deed  to  be  that  which  the  vendor 
pointed  out ;  and  upon  that  understanding,  as  upon  a  condition,  the 
one  made,  and  the  other  accepted  the  deed.  As  far  as  the  mistake 
was  discovered,  both  parties  should  have  been  willing  to  have  re- 
scinded all  that  was  done.  In  this  view  of  the  case,  the  deed  ought 
to  be  set  aside. 

As  to  the  sale  for  taxes,  it  does  not  appear  whether  the  sale  and 
conveyance  was  a  valid  one  or  not ;  it  would  seem  from  the  circum- 
stance of  the  lands  having  been  purchased  by  the  son-in-law  of  the 
vendor*  that  the  sale  will  not  be  good  should  the  sheriff's  deed  be 
valid.  At  all  events,  when  that  is  urged  as  a  reason  why  this  court 
ought  not  to  order  a  reminding  of  the  purchase  money,  the 
vendor  ought  to  show  *  that  the  sale  is  valid,  in  order  to  [276] 
evince  that  the  land  through  the  default  of  the  vendee  can* 
not  now  be  vested  in  him  by  the  decree  to  be  pronounced  in  this 
cause ;  and  as  this  case  is  incumbered,  even  that  could  not  answer 
his  purpose ;  for  the  defendant  himself  proved  the  land  to  be  re- 
ported and  the  sale  to  be  made,  and  shows  that  he  paid  for  5,000 
acres  which  covered  the  1,000  acres,  of  which  the  lands  mentioned 
in  the  deed  to  the  complainant  are  part. 

This  shows  that  the  sale  for  taxes  of  the  lands  in  question  was  not 
a  legal  sale. 

Decree  that  the  complainant  shall,  by  a  deed  to  be  approved  by 
the  clerk  and  master,  and  deposited  in  his  office,  in  one  month  from 
this  day  release  and  transfer  to  the  vendee  all  right  and  title  to  the 
lands  described  in  said  deed ;  which,  however,  shall  be  subject  to  a 
lien  for  the  debt  due  by  this  decree  to  the  complainant,  until  said 
debt  sliall  be  paid ;  and  thereupon  that  the  said  vendee  shall  within 
one  month  thereafter  pay  to  the  complainant  the  principal  and  in- 
terest paid  to  him,  the  vendor,  by  the  complainant,  for  said  land  ; 
such  principal  and  interest  to  be  ascertained  by  a  report  to  be  made 
by  the  clerk  and  master,  and  that  the  defendant  pay  all  costs. 

See,  as  to  misrepregerUalionf  Lewis  t.  McLemore,  10  Yer.  206 ;  DoneUon  v. 
Weakley,  3  Yer.  178 ;  PkiUips  v.  HoUister,  2  Cold.  269 ;  Merriwethery.  Larmon, 
3  Sneed,  448 ;  Drew  v.  Clarke^  Cooke,  874 ;  Sparks  v.  White,  7  Hum.  89 ;  Bell 
v.  Stetl,  2  Hum.  148 ;  Trigg  v.  Read,  5  Hum.  529  ;  CSinninghamY.  Edgefield  and 
Ky.  R,  R.,  2  Head,  23.  As  to  mistake  of  fact,  Maury  v.  Porter,  3  Hum.  347  ; 
Hickman  v.  Tait,  Cooke,  460;  White  ▼.  Flora,  1  Tenn.  426 ;  BrenU  v.  Brown, 
8  Head,  560.     See  King's  Digest,  2242,  2562-64,  2585-89. 
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[Judgment  tntkaui  Notice,  —  Principal  and  Surety ."] 

Thb  defendant  below  was  moved  against  in  the  County  Coart, 
as  principal,  to  recover  back  money  paid  by  him  for  the  plaintiff  as 
surety.  He  had  no  notice,  and  judgment  was  entered  against  him. 
He  removed  the  cause  into  the  Circuit  Court  by  certiorari.  He 
stated  in  his  petition  that  he  had  paid  to  his  surety  an  indemnification 

before  judgment  was  entered  against  him. 
[277]         *P£B  Curiam.     In  all  cases  where  the  party  against 

whom  judgment  is  rendered  hath  had  no  opportunity  to 
bring  forward  his  defense,  he  shall  be  allowed  it.  If  a  ed.  fa.  be 
against  one  as  heir  to  his  ancestor,  to  have  execution  against  lands 
alleged  to  have  descended  from  the  ancestor,  and  the  heir,  being 
tenant  in  tail  and  thinking  himself  safe,  fail  to  make  defense  after 
ecire  facia%  returned  against  him,  and  execution  be  awarded  against 
him  by  default,  he  shall  never  be  relieved,  because  he  would  not 
plead  when  he  might.  1  Levinz,  41 ;  1  Sid.  54 ;  Ray.  19  ;  1  Sid. 
7,  12 ;  Salk.  93,  204 ;  2  Str.  1075 ;  14  Viner,  •*  Heir,"  B,  page 
238 ;  5  Com.  Dig.  "  Pleader,"  3,  S  9.  But  if  the  judgment  be 
given  upon  two  nihih  returned,  the  party  shall  not  thereby  be  ex- 
cluded from  his  defense.  He  shall  be  allowed  to  make  it  afterwards 
upon  notice  in  audita  querela.  Here  is  not  even  a  eci.  fa.  and  two 
nihiUy  and  the  reason  for  allowing  the  defense  is  much  stronger. 
The  8ci.  fa.  in  the  hanfds  of  the  sheriff  may  be  seen  by  some  one 
who  may  speak  of  it  to  the  defendant,  and  thus  he  may  get  notice ; 
but  in  this  instance  there  are  no  means  by  which  notice  could  be 
conveyed  to  him.  The  acts  for  summary  relief  ought  to  be  so  con- 
strued as  to  put  an  end  to  actions,  and  not  so  as  to  multiply  them. 
Better,  therefore,  to  have  a  reexamination  by  certiorari  than  by  bill 
in  equity,  and  to  settle  the  whole  controversy  in  the  first  action. 
And«  moreover,  these  acts  ought  to  be  so  construed  as  not  to  deprive 
the  defendant  of  any  just  defense  he  may  have,  as  payment  or  the 
like,  any  more  than  if  he  had  been  sued  at  the  common  law.     The 
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Legislature  never  could  mean,  for  the  sake  of  dispatch,  to  take  from 

the  defendant  any  valid  defense  he  might  have.     This  introduces 

every  legal  defense  whatsoever.     The   proceeding   under 

the  acts  for  relief  by  judgment  on  *  motion  is  of  no  advan-     [278] 

tage,  unless  in  cases  where  the  defendant  to  the  motion  has 

not  any  defense  to  make. 

Reverse  the  judgment  and  remove  the  cause,  with  directions  to 
receive  the  pleas  mentioned  in  the  petition. 

See  Williams  v.  Greer,  4  Hay.  285;  King's  Digest,  11,241,  11,248,  11,244. 


Rebecca  Tipton  v.  James  Davis. 

[^Preemptions,  —  Dawer.^ 

Per  Curiam.  Davis  brought  his  action  of  ejectment  against 
Rebecca  Tipton,  for  lands  south  of  French  Broad  and  Holston. 
He  claims  title  by  deed  from  Benjamin  Tipton,  who  had  a  grant 
from  the  State,  dated  May,  1808. 

On  the  trial,  Rebecca  Tipton  offered  to  prove  that  she  is  the 
widow  of  Benjamin  Tipton,  senior,  the  father  of  the  grantee ;  that 
he  died  in  1807,  and  had  been  in  possession  of  the  lands  in  ques- 
tion 25  years  before  his  death  ;  that  the  court  of  Blount  County,  on 
her  petition,  ordered  dower  to  be  laid  off  for  her,  which  was  done 
before  the  land  was  surveyed,  and  that  she  was  within  the  lines  so 
laid  off.  The  Circuit  Court  rejected  the  testimony  and  verdict,  and 
judgment  was  rendei'ed  for  the  plaintiff  in  the  ejectment. 

The  only  question  to  be  decided  is,  did  the  court  err  in  rejecting 
the  testimony  oflfered  ?  Widows,  ever  since  1784,  ch.  22,  §  8,  are 
entitled  to  dower  m  lands^  tenements^  and  hereditaments  of  which 
their  husbands  died  seised  or  possessed.  The  nature  of  these  inter^ 
eete  in  lands  south  of  French  Broad  and  Holston  are  well  defined 
in  3  Hay  ward,  67  ;  and  what  is  said  in  relation  to  dowers,  page  68, 
is  correct,  as  is  also  what  is  said,  page  62,  in  relation  to  the 
phrase  *  lands,  tenements,  and  hereditaments.  The  word  [279] 
possessed  in  1784,  ch.  22,  §  8,  is  what  the  present  claim  is 
founded  on.  It  is  urged  that  the  term  possessed  extends  to  estates 
of  which  the  owner  cannot  be  legally  said  to  be  seised.     This  idea, 
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it  is  said,  comprehends  all  interests  not  yet  grown  into  perfect  legal 
titles  by  grant,  though  in  progression  towards  that  completion.  Will 
it  extend,  then,  to  leaseholds  ?  No ;  there  is  not  an  estate  for  life, 
of  which  the  widow  can  be  seised  far  and  during  the  term  of  her 
life.  Construction,  ever  since  1784,  has  determined  the  contrary. 
The  term  possessed  is  not  to  indicate  the  quantum  of  estate,- but 
the  manner  of  occupation,  and  signifies,  though  not  actually  seised 
by  inhabitancy,  yet,  if  he  is  so  entitled  by  deed  and  a  legal  estate 
as  to  have  a  legal  right  to  the  possession,  then  she  shall  be  en- 
dowed. 

The  interest  here  claimed  was  unknown  in  the  year  1784.  It 
originated  in  1789 ;  and  the  right  to  the  possession  under  1785, 
ch.  39,  is  not  connected  with  any  legal  or  equitable  estate.  It  is 
founded  only  on  a  right  of  preemption  or  right  to  purchase  in  pref- 
erence to  another,  which  may  never  be  exerted,  and  may  be  aban- 
doned at  the  option  of  the  occupant. 

It  never  has  been  heretofore  considered,  in  the  case  of  entries, 
that  the  wife  could  be  endowed  of  them.  She  never  has  been  con- 
sidered dowable  of  a  land  warrant ;  and  yet  she  would  be  so  if  one 
issued  upon  an  entry,  if  the  doctrine  were  to  prevail  which  is  now 
contended  for,  and  also  of  all  trust  estates.  Occupants  are  empow- 
ered to  make  deeds  of  conveyance  of  their  rights ;  so  do  cestuie  que 
triisty  enterers,  warrant  holders,  &c.  Were  we  to  allow  dower  in 
the  present  case,  founding  ourselves  upon  supposed  legal  principles, 
immediately  claims  for  dower  in  all  the  entries  in  John  Armstrong's 
office,  where  the  enterer  died  before  the  grant  issued,  would 
[280]  start  up,  and  in  *  other  entries  made  in  this  State,  where 
the  death  of  the  husband  took  place  before  the  grant ;  also, 
in  all  trust  and  equitable  estates ;  and  we  should  find  that,  strug- 
gling in  one  instance  to  do  what  seems  equitable,  we  had  disturbed 
the  whole  community.  The  precipice  is  too  frightful ;  we  cannot 
advance.  Jiulgment  cffirmed. 

See  KiDg's  Digest,  6875,  11,094. 
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Seawell  and  Jones  v.  Williams. 

[^Scire  Facias  naming  Heirs."] 

This  was  a  writ  of  error,  npon  which  errors  were  assigned,  for 
that  the  Circuit  Court  who  tried  this  cause,  which  was  an  action  in 
ejectment,  did  not  suffer  the  ])]aintiff  to  produce  and  give  in  evi- 
dence the  paper  marked  C.     This  was  a  deed  from  the  sheriff  of 
Montgomery  to  Seawell,  for  the  lands  in  question.     Seawell  had 
taken  out  an  attachment  in   Sumner  County  Court,  in  the  year 
1789,  or  thereabouts,  against  the   executors  of  Armstrong,  and 
caused  it  to  be  levied  on  the  lands  of  the  deceased,  who  resided  and 
died  in  North  Carolina.     It  was  founded  upon  the  act  of  1794, 
ch.  — ,  §  21.     He  obtained  judgment  on  this  attachment  against 
the  executors,  and  the  land  attached  was  sold,  but  satisfied   only 
part  of  the  debt.     He  then  caused  scire  facias  to  issue  against  the 
heirs  and  devisees  of  the  deceased,  not  naming  them,  but  describing 
them  as  the  heirs  and  devisees  of  Armstrong ;  and  upon  two  re- 
turns that  the  heirs  were  not  found,  he  obtained  judgment  for  sale 
of  the  lands,  &c.     Divera  executions  issued,  and  upon  one  of  them 
the  lands  in  question  were  sold,  and  purchased  by  Seawell. 
*  But  it  being  discovered  that  in  this  execution  a  blank  for     [281] 
the  county,  to  the  sheriff  of  which  it  was  directed,  had  not 
been  filled  up,  another  sci.  fa.  issued  to  the  sheriff  of  Montgomery, 
and  he  sold  the  same  land  by  virtue  thereof  to  Seawell,  and  gave 
him  the  deed  for  it  referred  to  in  the  bill  of  exceptions  and  in  the 
assignment  of  errors  as  the  paper  marked  C.     Seawell,  on  the  trial 
in  ejectment,  proved  the  death  of  Armstrong  and  the  proceedings 
at  law  before  stated,  and  then  offered  to  read  this  deed ;  but  the 
judge  of  the  Circuit  Court  rejected  it,  being  of  opinion  that  the 
judgment  aforesaid  for  the  sale  of  the  lands  was  wrong,  and  the  fi, 
fa.  and  sale  under  it  also,  because  the  heirs  and  devisees  were  not 
named  in  the  sd.  fa.^  the  sheriff  *s  returns,  or  judgment,  or  even  in 
the  fi,  fa.     And  the  question  raised  by  this  record  comes  on  now 
to  be  argued  by  Witesides  and  Haywood,  for  the  plaintiff  in  error, 
and  by  Hays  and  Orme,  for  the  defendant  in  error. 
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Cotmsel  for  the  plaintiff  in  error*  If  this  were  a  void  judg- 
ment, or  an  erroneous  one,  the  fi.  fa,^  or  sale  under  it,  vested  a 
good  title  in  the  purchaser ;  for  if  it  ever  should  be  reversed,  the 
defendant  will  be  entitled,  not  to  the  thing  sold  under  it,  but  to  the 
value  thereof.  2  Cro.  698  ;  4  Mod.  161 ;  5  Com.  Dig.  3  B.  20  ;  Salk. 
588 ;  8  Rep.  19,  148.  If  it  be  a  void  judgment,  then  the  fi.  fa.  and 
sale  were  also  void,  and  the  sheriff,  for  seizing  and  selling,  was  a  tres- 
passer. It  cannot  be  said  of  a  void  judgment  that  it  authorizes  the 
clerk  to  issue  ajE./a.,  or  justifies  the  sheriff  for  seizing  and  selling; 
for  if  it  did  justify  him,  it  would  not  be  void,  that  is,  ineffectual  to 
all  purposes.  Nor  could  it  justify  a  sale,  unless  also  it  justified  the 
purchaser  at  the  sale ;  for  to  validate  the  sale  and  condemn  the  pur- 
chase at  the  same  time,  is  not  only  absurd  but  impossible. 
[282]  Can  it  be  *  supposed  that  a  sheriff  shall  be  treated  as  a  tres- 
passer, who  receives  process  firom  a  court  having  authority 
to  act  upon  the  subject  of  that  process,  because  he  obeys  it  ?  Either 
he  must  execute  it,  or  refuse  to  execute  it.  If  the  latter,  then  he 
is  governed  by  his  own  judgment,  and  not  that  of  the  court ;  if  the 
former,  must  he  act  at  his  peril  ?  Must  he  be  ruined,  if  the  court 
has  given  a  wrong  judgment,  or  must  the  law  protect  him  ?  Surely 
it  must  protect  him ;  for  he  has  no  means  of  knowing  whether  the 
court  has  acted  properly  or  improperly.  He  has  not  the  means  of 
forming  a  judgment ;  and  if  he  had  the  materials,  he  hath  not  the 
knowledge  that  will  enable  him  to  decide.  All  that  he  can  know  is, 
that  the  court  hath  power  over  the  subject,  concerning  which,  by 
the  process,  it  hath  directed  him.  Will  it  be  said  that,  for  seizing 
and  selling  under  this  fi.  fa.,,  the  sheriff  is  liable  to  an  action  of  tres- 
pass? He  hath  done  that  which  the  court  ordered  him  to  do. 
Why  punish  him  for  the  misdoing  of  the  court  ?  Why  not  rather 
punish  the  court  ?  If  the  court  is  not  to  be  punished  for  an  error 
in  judgment,  much  less  is  the  sheriff  to  be  punished  for  acting  in  a 
case  where  he  had  no  power  to  judge,  and  so  could  not  commit  an 
error  in  judgment  at  all.  A  judgment  is  not  void  but  in  the  single 
case  where  the  oourt  who  gives  it  had  no  jurisdiction  over  the  sub- 
ject. Then,  indeed,  the  officer  is  a  trespasser  if  he  acts  in  obedi- 
ence to  the  process  which  commands  execution  of  it,  for  he  knows 
well  enough  that  the  court  hath  no  power  over  it.  He  can  well 
know  the  extent  of  jurisdiction,  though  he  may  not  know  all  the  rules 
the  law  prescribes  to  a  court  having  jurisdiction,  for  the  government 
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and  regulation  of  its  conduct.  This  reasoning  is  in  conformity  with 
10  Rep.  76  ;  8  Inst.  231 ;  2  Salk.  674 ;  Carth.  274 ;  Cro.  C.  395  ;  1 
Str.  711 ;  2  Str.  1000 ;  2  Wils.  882 ;  2  Str.  924 ;  2 
Wils.  486 ;  8  Term,  427.  If  these  *  arguments  be  correct,  [288] 
then  the  judgment  being  not  void,  even  admitting  it  to  be 
yiolable,  the  sale  cannot  be  deemed  invalid  ;  and  if  not,  then  this 
deed,  marked  C,  is  effectual  to  pass  the  estate  to  the  purchaser,  and 
ought  to  have  been  received  as  evidence  by  the  Circuit  Court. 

But  indeed,  the  judgment  is  even  not  erroneous ;  for  at  common 
law,  a  zd.fa.  against  the  heir  upon  a  judgment  against  the  ancestor,  is 
for  the  same  purpose  as  a  9€i.fa.  against  the  heir  upon  a  judgment 
against  the  executor  in  this  country,  namely,  to  have  execution 
against  the  lands  described.  The  9ci,fa.  against  the  heir,  under  the 
act  of  1784,  ch.  4,  is  bottomed  upon  the  same  principles  as  the  Bci.fa. 
against  the  heir  at  the  common  law,  and  the  latter  $ci.fa.  need  not 
name  the  heir.  Lil.  Ent.  384  ;  2  Saunders's  notes  on  pages  6,  7,  8 ; 
6  Com.  Dig.  "  Pleader,"  3  L  3, 3  L  6.  If  it  be  sufficient  that  the 
9ci,fa.  should  issue  against  the  heir  by  description^  not  naming  him,  as 
the  above  authorities  prove,  then  it  is  to  be  considered  that  judgment 
may  be  given  on  it  upon  two  nihth  returned.  5  Com.  Dig.  "  Plead- 
er," ch.  3,  §  O ;  2  Inst.  472 ;  2  Mod.  C.  227;  Ba.  Ab.  «  Scire  Facias." 
If  it  could  not,  then  in  all  cases  where  the  heirs  or  devisees  reside 
out  of  the  State,  their  lands  could  not  be  sold,  for  on  them  there 
could  not  be  any  personal  service  of  the  sci.  fa.  And  what  judg- 
ment is  it  that  the  court  could  pronounce  on  such  a  sei.  fa.  f  Cer- 
tainly not  against  the  heirs  by  name,  for  they  could  not  be  named 
anywhere  on  the  {"ecord  before  the  giving  of  judgment ;  and,  there- 
fore, the  court  could  not  name  them  in  the  judgment,  for  the  well 
known  form  of  it  is,  that  the  plaintiff  shall  have  execution  of  the 
lands  descended,  &c.  It  would  be  inconvenient  were  the  law  to 
require  that  the  heirs  should  be  named ;  for  if  the  plaintiff  should 
not  rightly  name  them,  then  all  sales  of  lands  belonging  to  the 
heirs  under  executions,  not  rightly  naming  them,  would  be 
void,  *  a  thing  that  must  necessarily  often  happen  ;  when,  [284] 
at  the  same  time,  there  is  no  advantage  the  heirs  could 
have,  if  named  in  the  sci.  fa.y  that  they  could  not  have  if  only 
described;  for  if  by  any  means  they  should  hear  of  a  sci.  fa.  against 
the  heirs  of  Armstrong,  they  would  know  that  they  were  the  per- 
sons meant  as  well  as  if  the  sci.  fa.  had  been  against  them  by  name. 
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The  idea  that  every  defendant  ought  to  be  named,  is  a  mistake ; 
for  will  not  a  sci.  fa.  lie  against  executors  generally  ?  Will  not  an 
action  lie  against  the  hundred  ?  Will  it  not  against  the  inhabitants 
of  Eraswell  ?  And  in  this  case  in  Term  Reports,  where  an  action 
was  brought  against  the  inhabitants  of  the  county  of  Devon,  it  did 
not  fail  because  an  action  in  that  form  was  against  the  law,  but  only 
because  the  action  would  not  lie  in  any  form.  These  cases  prove 
that  there  is  not  any  impropriety  in  maintaining  an  action  against 
the  defendants  who  are  described  and  not  named.  And,  surely, 
there  is  no  inconvenience  in  maintaining  the  scu  fa.  in  that  way. 
On  the  contrary,  great  convenience  would  arise  from  it ;  as  it  will 
enable  plaintifis  to  get  regular  judgments  many  times,  when  other- 
wise a  creditor  would  not  be  able  to  obtain  any  judgment  at  all,  by 
which  the  lands  of  the  debtor  could  be  sold. 

Whyte,  Judge.  The  main  question  in  this  cause  is,  was  the 
judgment  void  ?  And  perhaps  the  true  distinction  is  that  stated  at 
the  bar,  that  a  judgment  by  a  competent  jurisdiction  is  not  void. 
Be  that  as  it  may,  however,  I  am  of  opinion  it  cannot  be  said  of 
this  judgment  that  it  is  void.  A  set.  fa.  against  heirs  generally  is 
good  ;  and  judgment  may  be  pronounced  upon  two  returns.  The 
reason  of  the  thing  is  strong  for  this  position.  Many  times  the 
creditor  does  not  know  and  cannot  learn  the  names  of  the  heirs,  nor 
can  find  where  they  are ;  he  can  do  no  better  than  describe 
[285]  *  them.  If  they  get  personal  knowledge  of  the  sd.  fa.^ 
they  will  know  from  description  that  they  are  the  persona 
intended.  But  if  in  all  instances  they  must  be  named,  it  will  needs 
happen  that  in  many  no  judgment  at  all  can  be  obtained.  The 
practice  heretofore  is  of  some  weight :  in  nineteen  out  of  twenty  in- 
stances, the  practice  hath  heretofore  been  to  proceed  in  set.  fa.  by 
description  and  not  by  name.  Again,  I  do  not  think  the  defendant 
in  ejectment,  or  other  stranger,  ought  to  be  allowed  to  object  to  the 
judgment  and  the  sci.fa.  when  the  heirs  of  Armstrong  have  acqui- 
esced so  long.  As  to  Newnan  and  Maclin,  I  did  not  mean  to 
decide  this  question. 

OvEKTON,  Judge.  I  concur  with  what  has  been  said  by  the 
other  member  of  the  court ;  and  I  will  now  only  say  that  the  pres- 
ent objection  is  by  a  stranger,  who  ought  not  to  be  heard  to  com- 
plain, when  the  parties  to  the  judgment  are  satisfied.  The  plaintiff 
in  this,  as  in  all  other  cases,  must  make  out  his  title ;  but  he  can  say 
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to  Williams,  Stranger,  stand  aside ;  it  is  nothing  to  yoa  whether  I 
had  a  good  judgment  or  not.  The  heirs  do  not  complain.  If  there 
be  any  defect,  you  are  not  to  meddle  in  ihaty  for  they  and  I  are  to 
settle  it.  The  court  will  say  he  is  a  stranger  who  excepts  to  a  title 
which  is  derived  through  a  channel  he  had  no  concern  with.  If 
the  parties  acquiesce,  why  should  he  disturb  them  ?  As  to  Newnan 
and  Maclin,  if  the  title  were  in  any  respect  doubtfiil,  the  court 
could  not  compel  the  purchaser  to  receive  it.  That  was  all  the 
court  decided.  It  was  enough  in  that  case  if  the  court  could  see 
that  probable  objections  could  be  raised  against  the  title.  It  may  be 
true  that  the  judgment  is  not  void  in  any  case  where  the  court  hath 
jurisdiction.  But  without  deciding  on  that  point,  we  can  see  here 
that  the  judgment  is  not  void,  and  that  the  Circuit  Court  has  erred. 

Judgment  reversed. 

See  Roberts  ▼.  Bwlff^  d  fiay.  299,  and  eases  cited  sub,  fin,^  which  settle  the 
law  on  the  subject. 


♦CHARLOTTE,  SEPTEMBER  TERM,  1818.    [286] 


P.  Darby's  Lbssee  v.  James  M^Cabrol,  Reuben  Pollard,  Wm. 

Reasons. 

[  Guardian  and  Ward  —  Limitatian.'l 

Per  Curiam.  This  an  ejectment  upon  which  a  verdict  and 
judgment  were  given  for  the  defendants,  in  February  term,  1816,  in 
the  Circuit  Court  for  the  county  of  Montgomery.  The  facts  are 
these :  — 

A  grant  issued  for  the  lands  in  question  to  John  Elliott,  10th 
July,  1788,  640  acres.  He  died  May,  .1789,  leaving  George  S.  El- 
liot, his  only  son  and  heir,  then  of  the  age  of  one  year,  who  con- 
veyed to  Darby,  22d  January,  1816.  Oldham  and  Johnson  were 
appointed  the  administrators  of  J.  Elliot,  deceased,  and  were 
removed  by  repeal^  April,  1791,  at  which  time  Zilpha  Elliot,  the 
widow,  was  appointed.  She  was  also  at  the  same  time  appointed 
the  guardian  of  George  S.  Elliot.     At  April  term,  1792,  George 
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Neville  was  appointed  special  guardian  to  receive  notice  of  two  9cL 
fa.^8^  one  at  the  instance  of  James  Elliot,  the  other  at  the  instance 
of  Robert  Nelson,  who  had  recovered  judgments  against  the  admin- 
istrators. These  sci.  fa.'s  issued  in  June  term,  1792,  reciting  judg- 
ment against  John  Elliot,  deceased.  At  April,  1783,  an  order 
was  made  for  the  condemnation  of  two  tracts  in  Sumner  County, 
to  satisfy  these  judgments.  At  July  term,  1793,  a  sale  was  ordered, 
and  also  an  order  of  sale  was  made  for  two  tracts  in  Davidson,  whidi 
issued,  and  the  lands  were  sold.  At  October,  1793,  it  was  ordered 
that  execution  issue  against  the  real  estate  of  John  Elliot,  deceased, 
to  satisfy  the  residue  of  the  two  before  mentioned  judgments,  and 
one  in  the  name  of  Robert  Weakley. 

The  judgment  in  favor  of  James  Elliot  was  founded  upion 
[287]  a  writ,  returned  to  April,  1791,  against  Oldham  ^  and  John- 
ston, administrators.  It  was  returned  executed ;  the  plea  of 
plene  administravit  was  pleaded,  and  a  note  made  that  no  affidavit  was 
required.  A  verdict  was  given  for  the  plaintiff;  damages,  <£163  16t. 
A  fi,  fa.  issued  against  the  goods  and  chattels,  lands  and  tenements  of 
J.  Elliot,  deceased,  not  executed.  It  was  reissued  the  9th  of  Jane, 
1792,  and  a  return  was  made  upon  it,  that  land  ^as  sold  in  David- 
son for  part.  A  venditioni  issued  for  the  residue.  On  the  23d  of 
October,  1798,  Neville,  by  deed,  reciting  his  appointment  as  special 
guardian,  reciting  also  the^./a.,  and  an  order  of  July,  1793,  to  sdl 
the  real  estate,  and  a  sale  made  by  Neville,  by  virtue  thereof,  of  a 
tract  of  land  in  the  forks  of  Red  River,  granted  the  10th  of  July, 
1788,  to  John  Elliot,  deceased ;  he,  therefore,  conveyed  the  same 
to  M'Carrol.  On  the  28d  of  January,  1798,  M'Carrol  conveyed  to 
Reasons  part  of  this  tract,  and  on  the  same  day  to  Pollard  another 
part.  They  had  possession  from  1793  to  the  day  of  the  trial,  in 
August,  1816. 

In  1812,  a  bond  was  made  between  M^Carrol  on  the  one  ade, 
and  George  S.  Elliot,  and  Walker,  who  had  married  his  sister,  a 
daughter  of  J.  Elliot,  deceased,  on  the  other,  to  abide  by  the  award 
of  certain  persons ;  which  bond  is  lost.  The  conteuts  were  proved 
on  the  trial  to  be,  to  submit  all  maUers  in  dispute.  The  award  was 
by  parol,  and  directed  M^Carrol  to  pay  George  S.  Elliot  and  Walker 
$400,  and  to  make  a  deed  to  them  for  320  acres  of  land  in  the 
county  of  Davidson,  and  that  Oldham  and  Johnston  should  pay 
them  $450  each.     M^Oarrol  executed  a  bond  for  the  conveyance, 
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and  a  note  for  the  money,  and  hath  conveyed  the  land  and  paid  the 
money,  and  hath  also  a  receipt  in  full  from  them  as  legatees  of  J. 
Elliot,  deceased.  It  was  proved,  on  the  trial,  that  the  matters  in 
dispute  related  to  the  lands  and  personal  estate  of  J.  Elliot, 
deceased,  and  more  particular  *  the  lands.  The  personal  [288] 
estate  was  worth  not  more  than  $200.  The  arbitrators 
thought,  at  the  time  they  made  the  award,  that  M^Carrol  had  a 
good  title  to  the  lands.  Zilpha  EUiot,  the  wife  of  M^Carrol,  and  late 
widow  of  John  Elliot,  deceased,  died  in  1812.  She  was  married  to 
M^Carrol  in  1792.  This  action  was  commenced  on  the  7th  of  Feb- 
ruary, 1816.     George  S.  Elliot  came  of  age  May,  1809. 

Upon  this  statement  it  must  be  taken  that  the  sale  to  M'Garrol 
was  made  to  him  by  a  special  guardian,  and  the  deed  executed  by 
that  guardian  did  in  reality  convey  no  title  for  want  of  an  order, 
and  also  because  an  order  for  selling  the  ward's  estate  could  not 
legally  be  given  to  such  a  guardian.     But  he  had  by  the  deed  an 
appearance  or  color  of  title.     A  color  of  title  is,  where  a  convey- 
ance is  made  by  an  apparent  owner,  or  person  apparently  having 
an  authority  over  his  estate,  which  conveyance  would  actually  have 
passed  the  title,  l^ad  the  circumstances  existed  which  were  reputed 
to  exist.     Such  color  is  not  raised,  either  by  a  bond,  covenant,  or 
agreement  to  convey  hereafter.     ThcU  cannot  be  taken  for  a  convej/' 
ancej  which  only  stipulates  for  a  canvej/anee  to  be  made  hereafter. 
Under  such  color,  if  the  grantee  by  deed,  or  by  what  is  equivalent 
in  law  for  transferring  the  title,  for  example,  a  devise  or  descent, 
being  in,  shall  continue  in  the   actual  possession  for  seven  years, 
when  no  capacity  or  disability  is  imputable  to  the  owner,  and  with- 
out any  action  commenced  against  him  to  recover  the  lands,  his  title 
will  thereby  become  good  and  indefeasible  forever.     It  is  supposed 
by  some  that  a  deed  founded  upon  a  grants  the  phraseology  used  in 
1797,  ch.  48,  §  4,  implies  a  regular  chain  of  conveyances  from  the 
second  or  other  subsequent  grantee  to  the  tenant,  who  has  been  in 
possession  for  seven  years.     Let  us  examine  this  position.     Why 
should  the  Legislature  prefer  one  who  is  in  possession  by  a  regular 
chain,  to  him  who  is  in  possession,  but  not  by  a  regular 
*  chain  ?     Has  one  a  better  title  at  first  than  the  other  ?     [289] 
Are  they  not  equally  innocent  and  equally  meritorious  in 
settling  and  improving  the  country,  and  in  adding  to  its  strength, 
wealth,  and  importance  ?    Let  us  suppose  a  case.    A  is  a  second  or 
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subsequent  grantee.  He  dies  intestate,  leaving  two  sons,  one  bom 
before  wedlock,  the  other  after.  The  elder  was  bom  in  Scotland, 
before  the  removal  of  his  parents  to  this  country.  The  people  here 
knows  nothing  of  this  circumstance.  The  elder  sells  one  half  of 
the  lands,  being  supposed  his  share,  as  joint  owner  with  his  brother. 
He,  the  elder,  is  reputed  the  legitimate  son  ;  there  is  no  doubt  en- 
tertained or  anj  suspicion  of  illegitimacy.  The  purchaser  takes  his 
deed,  and  lives  seven  years  in  possession,  and  then  is  sued  by  the 
younger  brother,  who  proves  the  illegitimacy  of  his  elder  brother, 
and  of  course  that  his  vendee  originally  had  no  title,  and  is  not  in 
by  any  regular  chain.  Is  there  any  reason  why  he,  his  assignee, 
alienee,  or  bargainee  should  not  be  protected  ?  Is  he  not  within 
every  consideration  of  the  policy  which  provides  for  the  protection 
of  possessors  ?  The  act  meant  no  difference  between  such  honest 
and  innocent  possessor  and  one  no  more  honest  and  innocent,  but 
more  fortunate  in  having  been  less  circumvented.  Justice  and 
sound  policy  require  that  both  should  be  protected.  Let  us  put  an- 
other instance.  A  has  a  grant  from  North  Carolina.  He  goes  to 
England  and  resides  there,  and  grants  a  power  to  B,  in  this  State, 
to  sell  his  lands.  B  sells  and  conveys  on  the  Ist  of  August,  but  the 
owner  in  England  died  on  the  30th  July  in  the  same  year.  The 
vendee  pays  the  purchase  money,  which  is  transmitted  to  and  re- 
ceived by  the  executors  of  the  owner,  and  the  vendee  continues 
seven  years  in  possession,  and  then  is  sued  by  the  heir  of  him  who 
gave  the  power.     Here  the  vendee  is  not  in  by  any  regular  chain ; 

he  has  no  title  in  reality ;  but  will  any  one  say  he  ought 
[290]     not  to  be  protected  under  the  acts  of  1715,  *ch.  27,  and 

1797,  ch.  48,  §  4?  The  distinction  which  preserves  those 
who  are  in  by  a  regular  chain,  and  not  those  who  are  in,  but  not  by  a 
regular  chain,  though  equally  free  from  fault  in  all  respects,  is  merely 
verbal  and  arbitrary,  and  could  not  be  designed  by  an  enlightened 
Legislature.  It  does  not  exist  but  in  the  imagination  of  expound- 
ers. It  is  said  the  wording  of  the  act  will  not  admit  of  any  other 
construction.  We  think  far  otherwise,  as  we  will  endeavor  pres- 
ently to  show.  But  what  if  the  words  of  an  act  be  stubborn  and 
inflexible,  and  yet,  in  the  case  before  us,  against  the  plain  meaning 
of  those  who  made  use  of  them  ?  It  is  the  business  of  a  judge  to  re* 
sort  even  to  subtlety  to  make  the  meaning  take  eflfect.  Should  a 
law  inflict  the   penalty  of  death  for  drawing  blood  in  the  streets. 
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and,  to  save  the  life  of  a  man  flung  from  his  horse,  a  physician 
should  bleed  him  in  the  street,  ought  the  law  to  be  so  construed  as 
to  inflict  capital  punishment  upon  the  physician  ?    So  neither  is  it 
proper  in  any  case  to  adhere  to  the  letter,  where  that  will  involve 
a  manifest  absurdity.     We  need  not,  however,  in  the  present  case, 
resort  to  this  reasoning.     The  plain  and  accepted  meaning  of  the 
terms  employed  lead  naturally  and  without  constraint  to  a  far  difler- 
ent  conclusion.     Whatever  title  cannot  be  supported  but  by  pro- 
ducing a  certain  grant,  \AfmndM  upon  that  grant.    And  in  the  cases 
just  now  stated,  as  well  as  in  all  others  like  them,  what  title  had  the 
apparent  or  reputed  owner  but  one  reputed  to  be  and  claimed  by 
derivation  under  the  second  or  subsequent  grantee  ?    Again,  wher* 
ever  a  term  is  used  in  one  part  of  a  law,  and  also  in  another  part  of 
the  same  law,  if  the  meaning  in  one  case  can  be  clearly  ascertained, 
the  same  meaning  ought  to  affixed  to  it  in  others.     Now,  in  1797, 
ch.  43,  §  8,  any  f€T9on  iMwdrkg  by  deed  of  conveyance  founded  upon 
a  grants  from  whom  possession  shall  be  recovered,  shall  be  paid  for 
his  improvemente.    Suppose,  then,  A,  B,  and  C  are  made 
executors  by  the  *  grantee,  and  are  empowered  to  sell;     [291] 
they  all  qualify,  and  one  of  them  sells  and  make  a  con- 
veyance, and  the  vendee  takes  possession,  and  the  first  grantee  re- 
covers ;  shall  the  vendee  be  allowed  for  improvements  ?    Will  it  be 
said,  No,  he  is  not  in  by  a  deed  founded  upon  a  grant  ?    What  right 
has  the  plaintiff  in  the  ejectment,  the  first  grantee,  to  say  to  the 
vendee,  You  were  not  in  by  a  regular  conveyance,  when  the  heir  of 
the  second  grantee  is  perfectly  satisfied,  and  never  intended  to  dis- 
turb the  vendee  ?     When  there  is  a  complete  accordance  between 
the  heir  and  vendee,  shall  a  stranger,  in  no  wise  concerned,  be  al- 
lowed to  usurp  the  place  of  the  heir,  and  to  insist  upon  a  privilege 
which  the  latter  had  determined  never  to  use  ?    No,  certainly,  this 
stranger  shall  never  be  allowed  thus  to  interfere.     As  to  him,  such 
deed  ie  founded  upon  a  grant;  and  so  it  is  likewise  in  that  clause 
of  the  same  act  which  respects  the  limitation  of  actions.     Why 
should  the  plaintiff  in  ejectment  interfere  in  the  trial  in  ejectment 
any  more  than  in  the  former  case,  and  say,  True,  the  heir  and  ven- 
dee are  united,  and  agree  that  the  vendee  shall  not  be  disturbed ; 
but,  notwithstanding  this,  I  will  act  for  the  heir,  for  my  advantage 
and  not  for  his,  and  will  take  from  him  his  election  not  to  impeach 
the  vendee,  and  will  say,  in  spite  of  him,  that  he  shall  impeach  it  ? 
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There  is  no  rationality  in  this.  It  cannot  be  law.  Again,  if  the 
vendee  in  possession  for  seven  years  is  not  in  for  himself,  under  a 
deed  of  convyance  founded  upon  a  grants  then  he  is  in  without  title. 
And  what  is  the  consequence,  then  ?  His  possession  is  counted  for 
him  who  is  the  apparent  owner  and  executed  the  deed  to  him  ;  and 
his  possession,  counted  with  this  apparent  ownership,  will  render 
perfect  the  title  of  the  apparent  owner ;  and  the  moment  this  is 
done,  it  inures  to  the  perfection  of  the  title  which  the  apparent 

owner  made  to  him ;  for  if  A  convey  to  B  when  A  hath  no 
[292]     title,  and  afterwards  obtain  one,  that  inures  *  to  the  benefit 

of  all  his  assignees,  alienees,  or  bargainees.  If  the  posses- 
sion cannot  be  thus  counted  for  the  bargainor,  any  more  than  for 
the  bargainee,  because  they  are  both  equally  destitute  of  regular 
claim  or  derivation  of  title,  then,  at  least,  the  possession  of  the  bar- 
gainee ought  to  be  counted  against  the  first  grantee,  and  ought  to 
bar  him,  leaving  the  dispute  between  the  claimants  under  the  second 
grant  to  be  settled  amongst  themselves.  The  result  of  this  reason- 
ing is,  that  the  lessor  of  the  plaintiff  is  barred  as  to  the  bargainees 
of  M'Carrol.  The  act  began  to  run  in  fiivor  of  the  bargainees  of 
M'Carrol  when  they  took  possession  under  the  deed  made  to  them 
by  M'Carrol,  which  is  more  than  seven  years  before  the  arrival  to 
age  of  George  S.  Elliot,  and  he  did  not  sue  till  after  the  expiration 
of  three  years  from  that  time,  and  is  therefore  barred  as  to  them  un- 
der the  acts  above  cited. 

But  as  to  M'Carrol  himself,  the  plaintiff  is  not  barred  by  the 
act  of  limitations ;  for  it  did  not  begin  to  run  in  his  favor  till  the 
expiration  of  the  mother's  guardianship,  or  the  coming  to  age  of 
the  heir;  after  which  a  continuation  of  the  possession  by  M^ Carrol 
became  adverse  to  the  heir.  And  from  this  latter  period  seven 
years  have  not  expired  before  the  commencement  of  this  action. 
The  deeds  of  conveyance  made  to  the  bargainees  by  M'Carrol, 
cannot  be  taken  to  be  good  so  far  as  the  power  of  the  guardian 
extends,  and  therefore  to  be  good  as  leases  till  the  heir  come  of  age  ; 
for  they  are  not  made  as  leases  in  writing ;  nor  are  covenants  made 
that  the  tenants  shall  improve  the  plantation  ;  nor  other  covenants 
made  which  are  required  by  1762,  ch.  6,  §  18,  without  which  the 
lease  is  void.  The  bargainees  are  in  no  otherwise  than  under  the 
title  of  M'Carrol,  derived  under  the  deed  of  Neville.  Their  pos- 
session under  it  is  adverse  to  the  heir's  title.     In  an  action  by 
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him  by  his  next  friend,  they  could  not  claim  under  *  M^Car-  [293] 
rol  as  guardian.  Their  possessions,  therefore,  were  incon- 
sistent with  the  heir's  title,  and  were  adverse  to  his,  M'Carrol,  had 
he  been  sued,  might  have  said,  I  am  guardian  and  keep  possession 
as  such  ;  and  am  as  guardian  entitled  to  the  possession  that  shall  be 
recovered  in  this  action.  His  possession,  therefore,  is  not  adverse  to 
the  heir's  tide,  till  by  the  death  of  the  mother,  or  coming  of  age  of 
the  heir,  the  guardianship  was  determined.  And  from  either  of 
these  periods  seven  years  had  not  elapsed  before  the  commencement 
of  this  action.  The  sale  to  M^Carrol  by  Neville  was  void  for  the 
reasons  given  in  4th  Haywood,  249.  Indeed,  this  case  is  not  as 
well  founded  as  that  was.  That  was  by  an  order  for  the  sale  by  a 
special  guardian,  but  here  is  none.  The  time  is  too  short  for  rais- 
ing a  presumption  tiiat  one  existed.  The  time,  likewise,  is  too  short 
for  raising  a  presumption  that  he  had  conveyed  to  him.  There  is 
no  evidence  that  the  award  was  under  seal,  or  that  the  submission 
extended  to  a  determination  upon  the  heir's  title  to  the  land  in 
question.  Rather  the  contrary  is  inferable  from  the  circumstances 
stated.  This  title,  indeed,  is  capable  of  confirmation ;  but  it  is  not 
confirmed  by  the  act  of  limitations.  Such  part  of  the  lands  as  re- 
mains in  M^Carrors  possession,  the  plaintiff  ought  to  have  a  verdict 
for. 

Judgment  was  entered  for  Pollard  and  Reasons,  absolutely  ;  and 
the  record  remanded  as  to  M^Carrol.  And  a  motion  being  made 
for  reconsideration  as  to  the  time  when  the  act  began  to  run  against 
Pollard  and  Reasons,  which  it  was  urged  was  only  from  the  coming 
of  age  of  George  S.  Elliot,  the  court  took  time  to  advise  upon  this 
part  of  the  motion  only  until  next  term. 

See,  as  to  color  oftUle,  note  to  Wilson  y.  KUcannon^  4  Haj.  182. 


*  Samuel  Francis,  Lessee,  v.   Joshua   Washbum  and     [294] 

John  Russell. 

[^Sale  of  Land  for  TaoeesJ] 

Per  Curiam.    The  lessor  of  the  plaintiff  claims  under  a  grant 
from  the  State  of  North  Carolina,  for  640  acres,  to  Stockley  Donal- 
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son,  dated  12th  January,  1797  ;  which  includes  within  its  bounds  the 
lands  of  which  the  defendants  are  possessed.  The  sheriff  of  Mont- 
gomery County,  by  deed  dated  14th  April,  1808,  conveyed  the 
land  in  controversy  (among  other  lands)  to  the  lessor  of  the  plain- 
tiff, by  virtue  of  an  order  from  Morgan  Brown,  who  purchased  at 
the  sheriff's  sale  ;  which  sale  was  made  by  virtue  of  the  proceed- 
ings, judgment,  and  executions  from  the  court  of  Montgomeiy 
County ;  which  is  as  follows :  — 

'' Juljf  Se9swn,  1801. 

**  Haydon  Wills,  who  was  appointed  by  the  court  at  January 
term,  1801,  to  receive  the  list  of  taxable  property  in  Captain  Bay- 
ard's company,  reports  to  court  a  list  of  taxable  property  in  the 
county  of  Montgomery,  not  listed  for  the  year  1799,  nor  taxes  paid 
thereon,  to  wit  (amongst  others)  :  Stockley  Donalson,  2,560  acres, 
on  Yellow  Creek  waters.  Hatbon  Wills,  J.  P. 

^^  Ordered,  that  the  clerk  make  out  a  certificate  of  the  lands  and 
tenements  reported  by  Haydon  Wills,  Esq.,  for  the  year  1799,  that 
are  liable  to  the  payment  of  taxes,  agreeable  to  the  fourth  section 
of  *  an  act  to  ascertain  what  property  in  this  State  shall  be  deemed 
taxable,  and  the  mode  of  ascertaining,  accounting  for,  and  paying 
the  public  taxes.' " 

And  now,  to  wit,  at  January  term,  1802,  the  following  proceed- 
ings were  had  thereon,  to  wit :  — - 
[295]  *  '^  On  motion,  it  is  ordered,  adjudged,  and  decreed,  that 
the  tracts  of  land  entered  in  the  names  of  the  following  per- 
sons, be  subject  to  the  payment  of  taxes  due  thereon  agreeable  to 
the  report  of  Haydon  Wills,  Esq.,  receiver  of  taxable  property,  as 
delinquent  for  the  year  1789,  agreeable  to  law  ;  and  that  execution 
issue  accordingly.     Among  others  — 

"  Stokely  Donalson $11.90." 

Whereupon  an  execution  issued,  bearing  date  the  4th  Monday  in 
March,  1802,  commanding  the  sheriff  of  Montgomery  County,  that 
of  the  lands  of  Stockley  Donolson,  reported  to  be  in  arrears  for  taxes 
of  the  State  and  county,  for  the  year  1799,  he  cause  to  be  made 
the  sum  of  $11.90,  as  also  the  sum  of  $1.40,  costs  and  charges,  &c^ 
as  appears  of  record,  to  render  into  the  hands  of  those  entitled  to  re- 
ceive the  same,  &c. 

On  which  the  sheriff  made  return,  ^^  Levied  on  2,188,  and  advei^ 
tised  agreeable  to  the  old ;  not  sold  because  the  new  law,  which  re- 


Sept.  Tem,  1818.]  APPENDIX.  758 


Francis  v,  Washburn. 


quired  it  to  be  advertised  in  the  Gazette,  did  not  come  forward  till 
the  day  of  sale." 

A  cdias  execution  issued,  on  which  the  sheriff  returned,  "  The 
within  land  sold  agreeable  to  law  on  the  23d  day  of  July,  1802,  at 
seven  mills  per  acre." 

The  defendants  claim  title  under  the  same  grant  to  Stockley 
Donalson,  who  conveyed  the  same  by  deed  to  John  Love,  13th  of 
January,  1797 ;  and  which  is  registered  25th  July,  1815.  Love,  by 
deed  dated  8th  of  December,  1797,  conveyed  to  Levin  Powell  and 
Cuthbert  Powell ;  which  was  registered  in  Robertson  County,  in 
1798,  and  in'  Montgomery  County,  in  1307.  Cuthbert  Powell,  by 
deed  dated  2d  August,  1800,  registered  14th  of  August,  1811,  re- 
linquished his  title  to  Levin  Powell,  who  died  since  that  time.  The 
defendants  are  tenants  to  his  heirs. 

On  the  foregoing  statement  of  facts  the  cause  was  ad- 
journed to  this  court,  by  consent,  that  judgment  *  might  be     [296] 
entered  for  the  plaintiff  if  he  had  the  best  title  to  the  land, 
and  if  not,  then  judgment  to  be  in  favor  of  the  defendant. 

The  principal  question  in  the  case  is,  whether  by  the  sheriff's  deed, 
founded  on  the  record  of  the  proceedings  in  the  court  of  Montgomery 
County,  a  valid  title  is  vested  in  the  lessor  of  the  plaintiff.  The  sale 
was  made  for  the  taxes  of  the  year  1799  ;  and  its  validity  must  be 
tested  by  the  provisions  of  the  act  of  1797. 

Suppose  a  sheriff  in  1820,  report  taxes  due  and  unpaid  for  1800, 
would  the  court  have  power  to  give  judgment  upon  such  a  report? 
Who  could  prove  that  the  taxes  had  been  then  paid  to  the  proper 
collector  ?  Such  report  could  not  be  legally  made.  No  more  can 
Hayden  Wills,  appointed  to  take  the  lists  for  1801,  and  to  return 
the  property  not  given  in  his  district  for  that  year,  report  property 
not  listed  in  1799.  Much  less  can  the  court  give  judgment  on  such 
a  return  for  the  year  1801.  Should  the  sheriff  make  a  false  state- 
ment and  judgment  be  rendered,  and  land  of  the  defendant  be  sold, 
he  might  proceed  against  the  sheriff;  but  can  he  proceed  against 
Hayden  Wills  ?  He  did  not  give  the  information  as  a  foundation  for 
the  judgment,  and  perhaps  did  not  so  intend  it.  Nor  can  the  court 
give  judgment  when  the  sheriff  does  not  report  that  the  taxes  are 
due  and  unpaid,  nor  when  he  does  not  state  that  there  is  no  personal 
property  to  satisfy  the  taxes.  In  M^Carrol  and  Weeks  it  is  decided, 
hat  if  the  taxes  have  been  paid  the  court  have  no  jurisdiction,  and 
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all  is  void  ;  and  will  it  not  equally  make  void  the  jadgment  if  it  does 
not  appear  that  there  was  no  personal  property  of  the  defendant  to 
satisfy  the  taxes?    Judgment  can  no  more  be  legally  entered  in  the 
latter  than  in  the  former  instance.     It  may  be  said  that  both  these 
requisites  must  be  presumed  to  have  appeared  to,  and  to  have 
[297]     been  ascertained  *  by  the  court  before  judgment,  and  that 
such  presumption  will  remain  till  the  contrary  be  shown. 
In  Weeks  and  M^Carrols  it  is  decided  that  whatever  gives  juris- 
diction must  appear  in  the  proceedings.     And,  indeed,  in  summary 
proceedings  the  facts  which  give  jurisdiction  should  appear  npoo 
the  proceedings.    2  Strange,  997,  998 ;  1  Str.  316 ;  2  Str.  919 ; 
Bun.  1103 ;  8  Bun.  1786 ;  4  Bun.  2062 ;  Doug.  399, 469.     It  can- 
not be  presumed  in  favor  of  their  correctness,  as  it  can  in  fisivor  of 
courts  of  record,  that  they  had  proper  grounds  to  proceed  on.     Sum- 
mary jurisdictions  are  exercised  by  men  of  various  capacities  and 
habits ;  circumstances  are  prescribed  for  their  observance  to  direct  and 
restrain  them  from  mistakes,  and  to  avoid  precipitancy,  and  to  secure 
the  citizen  from  a  misapplication  or  wrong  exercise  of  power.    These 
are  so  many  conditions  upon  which  and  without  which  they  cannot 
act.     4  Term,  424.     If  the  presumption  is  to  arise  and  continue  till 
the  contrary  be  shown,  when  will  the  defendant  have  an  opportunity 
to  show  it?     The  purchaser  may  not  get  his  deed  from  the  sheriff 
till  10  or  20  years  after  the  expiration  of  the  year  from  the  day  of 
sale.     If  he  then  sue  the  defendant  must  the  latter  then  lose  his 
land,  if  by  death  or  removal  or  forgetfulness  of  those  concerned  he 
cannot  prove  the  payment  of  the  taxes  ?     Or  that  there  was  per* 
sonal  property  sufficient  to  be  distrained  in  satis&ction  of  the  sum 
due  for  taxes  ?    All  these  inconveniences  may  be  avoided  by  requir- 
ing all  the  facts  that  give  jurisdiction  to  appear  on  the  iace  of  the 
proceedings  themselves.     Here  it  does  not  appear,  by  report  of  the 
sheriff  or  otherwise,  that  the  taxes  were  due  and  unpaid,  or  that 
there  was  no  personal  property  that  could  be  distrained  for  the  pur- 
pose.    In  the  case  of  Overton  v.  Campbdl  and  LcLckey^  it  is  laid 
down  by  Judge  Whyte,  that  one  having  interest  and  not  made  a 
paity  cannot  be  affected  by  judgment,  but  all  is  void  as  to 
[298]     him ;  and  with  the  doctrine  I  concur ;  it  is  *  entirely  con- 
sonant with  the  first  principles  of  justice  and  jurisprudence. 
Before  1803,  the  proceedings  to  enforce  payment  of  taxes  were  in 
per907iam  only.     Consequently,  if  judgment  were  against  one  who 
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was  not  owner,  nor  had  been  cited  by  publication,  it  was  void  as  to 
him  who  was  the  owner,  who  had  neither  been  named  nor  described 
in  the  publication.  And  was  S.  Donalsoii  the  owner  in  this  case  ? 
On  the  12th  January,  1787,  the  land  was  granted  to  him*;  on  the  13th 
he  conveyed  it  to  liove,  from  whom  by  intermediate  conveyances  it 
came  to  the  Powells ;  and  it  was  registered  in  1815,  The  land  was 
sold  for  the  taxes  of  1799.  The  tax  ought  to  have  been  paid  by 
Love ;  for  he  who  is  in  possession  under  a  grant  or  deed  ought  to 
pay,  and  here  he  is  in,  under  a  grantee  and  under  a  grant  till  the 
deed  be  described,  and  then  for  himself  under  the  deed.  The  legal 
title  is  in  Donalson  till  registered ;  but  a  trust  estate  is  in  Love,  and 
may  be  seized  by  execution  and  sold  for  the  taxes ;  and  when  sold 
tibe  purchaser  will  come  into  the  place  of  Love,  or  Love  and  not 
Donalson  will  be  considered  as  owing  the  taxes ;  in  which  case  the 
State  is  not  a  creditor  of  Donalson  to  be  affected ;  and  then  the  deed, 
when  registered,  will  take  effect  as  from  the  date,  and  cause  Love 
to  be  considered  as  the  owner  from  the  date ;  as  was  the  law  previous 
to  1807,  when  the  exception  was  made  in  favor  of  creditors  and  sub- 
sequent purchasers.  And  if  Love  was  the  owner  all  along,  particu- 
larly in  1799-,  when  the  tax*  were  due  ;  or  in  1801,  when  the  re- 
port was  made,  then  he  is  not  named  either  in  the  report,  pul)lication 
or  judgment,  and  all  is  void  as  to  him  and  his  assigns* 

Objected  first,  that  payment  of  taxes  may  be  given  in  evidence, 
because  after  payment  the  defendant  has  no  notice  of  the  proceedings 
intended  against  him,  as  he  hath  by  non-payment.  Answer :  If 
want  of  notice  for  any  cause  destroys  the  sale,  this  case  is 
distinguished  *  from  ordinary  ones  in  courts  of  record.  The  [299] 
argument  itself  admits  the  inconclusiveness  of  the  judg- 
ment and  this  difference.  Objection :  The  sheriff  cannot  report, 
nor  collect  the  taxes  returned  by  the  justice.  Answer :  Then  no 
one  is  to  collect,  and  the  taxes  are  not  due  at  all.  Is  there  no  means 
to  avoid  a  judgment  and  sale  by  payment  to  any  one  ?  Objection : 
Personal  property  may  be  distrained  and  sold ;  why  not  realty  by 
judgment  without  notice  ?  Answer :  The  Legislature  preserves  the 
latter  with  more  care  than  the  former.  This  preference  is  apparent 
in  every  law  where  we  could  possibly  expect  to  find  it.  It  is  a  part 
of  our  policy.  Objection :  Grants  are  upon  condition  to  pay  taxes. 
Answer :  The  Legislature  may  decline  taking  advantage  of  this 
condition,  by  insisting  upon  which  the  lands  revert  to  the  State.  In- 
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Stead  thereof,  the  Legislature  prescribes  a  judgment  and  notice  to 
precede  it  by  publication  ;  which,  it  is  presumed,  will  give  notice, 
and  in  fact  will  generally  do  so.     Objection :  Payment  cannot  be 
alleged  to  affect  the  sale.     Answer :  This  position  conflicts  with  the 
decision  in  M^Carrol  and  Weeks,  which,  it  is  admitted,  will  stand 
the  test  of  investigation.     Objection :  The  debt  paid  discharges  no* 
tice.   Answer :  Non-payment  is  not  deemed  by  the  law  any  notice 
at  all ;  it  requires  publication.   What  right  have  we  to  say  non-pajf' 
ment  is  equal  to  publication  f    Objection :  If  defendant  knows  that 
he  has  paid  the  taxes,  he  cannot  know  without  publication  that  they 
will  proceed  against  his  land.     Answer :  If  he  has  not  paid,  he  can* 
not  know  when  and  where  they  will  proceed.    Oftentimes  agents  do 
not  pay,  and  deceive  their  principals ;  publication  will  give  notice 
of  the  danger,  and  ronse  owners  from  their  security.     Objection  - 
Publication  will  not  give  notice.     Answer :  It  is  intended  to  do  so. 
Its  inadequacy  will  make  it  more  necessary  to  require  it.     It  can- 
not be  dispensed  with  so  long  as  it  may  convey  notice 
[800]     *  to  some,  merely  because  it  will  not  convey  it  to  all.    It  is 
at  least  better  than  no  attempt  at  all  to  give  notice.    Objec- 
tion :  A  report  is  no  notice.     Answer :  If  the  sheriff  misreports,  he 
is  liable  to  the  defendant.     Therefore  without  his  report  the  court 
cannot  act.     Objection :  The  land9^  and  not  the  person,  were  liable 
under  1797.     Answer:  1803  expressly  fixed  a  lien  upon  them. 
This  law  was  useless  if  the  lien  was  already  fixed.     Objection :  In 
proceedings  in  rem  all  are  parties.     Answer :  Because  all  mankind 
are  summoned  to  defend  by  the  process  affixed  in  court  and  in  the 
vassal  to  be  condemned.     Here  is  no  citation,  for  all  mankind  or  for 
any  one  that  is  interested.    Objection  :  Cooke's  Reports,  861,  is  not 
law.     Answer :  So  far  as  it  agrees  with  this  opinion  we  think  it  is. 
Objection  :  The  Bci.fa.  went  against  an  heir  when  there  was  a  devise 
and  the  sale  was  good.     Answer :  The  8ci.fa.  is  not  indispensable* 
The  judgment  against  an  ancestor  may  serve  as  a  foundation  for  an 
execution  against  the  lands,  though  no  sci.  fa.  issue ;  it  is  used  in 
such  case  by  way  of  caution,  not  of  necessity.     Objection :  The 
court,  whose  jurisdiction  depends  upon  afact^  for  instance,  a  vessel 
being  within  two  leagues  of  an  island,  must  ascertain  the  &ct,  and 
when  ascertained,  and  judgment  and  decree  upon  it,  and  proceedings 
under  the  sale,  these  cannot  be  invalidated  by  proof  of  the  non-ex- 
istence of  the  fact.     Answer :  In  case  of  foreign  proceedings  and 
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foreign  jurisdiction,  if  this  were  not  the  law,  all  their  decrees  would 
fluctuate  ad  infinitum^  and  depend  upon  the  evidence  on  either  side 
which  could  be  given  in  a  distant  country,  where  sometimes  it 
would  preponderate  in  favor  of  the  fact  and  sometimes  against  it. 
In  summary  municipal  jurisdictions,  the  inconvenience  is  not  so 
great.  If  the  vessel  be  not  captured  or  escape,  the  jurisdiction  fails. 
Objection :  The  record  in  6  Massachusetts  Reports,  on  con- 
clusive evidence  of  all  the  *  facts  stated  in  it.  Answer :  [301] 
Here  is  no  allegation  of  the  fact  that  gives  jurisdiction, 
lands  fvithin  the  county^  nrm-payment  of  taxe%y  nor  want  of  personal 
property.  Objection :  The  sentence  of  a  competent  court  is  con- 
clusive upon  him  who  is  a  party.  Answer :  It  is  not  conclusive 
upon  him  who  is  no  party  ;  and  here  it  is  considered  that  Love  was 
no  party.  Objection :  6  Cranch,  173.  Answer :  There  it  was  ad- 
mitted that  the  jurisdiction  of  inferior  courts  must  appear  upon  the 
face  of  the  proceedings,  not  so  of  the  court  whose  proceedings  were 
then  under  examiaation,  because  not  an  inferior  court.  Here  the 
court  is  for  this  purpose  inferior,  and  its  proceedings  summary,  and 
its  judgments  inconclusive.  Objection:  18th  Johnston,  148, 153, 
449.  What  is  done  by  a  competent  court  is  conclusive.  Answer :  8 
Term,  449  ;  and  again,  here  is  not  a  competent  court  unless  the  facts 
appear  which  gave  it  jurisdiction.  Objection:  The  Constitution 
does  not  forbid  a  distress  and  sale,  or  seizure  and  sale  of  lands  with- 
out judgment.  Answer :  The  law  requires  notice  by  publication 
and  judgment.  Objection  :  A  party  is  not  made  by  publication. 
Answer :  Those  are  parties  against  whom  process  is  prayed  and 
directed.  Objection :  A  purchaser  with  his  deed  unregistered  can- 
not be  known.  Answer :  Just  as  well  as  the  grantee  who  has  sold 
to  him,  because  grants  are  good  whether  registered  or  not  in  the 
county ;  many  grants  were  registered  in  Hawkins  County,  many  in 
North  Carolina,  and  the  one  is  as  easily  discovered  as  the  other. 
And  even  if  he  were  not,  we  ought  not  to  fix  upon  him  merely  be- 
cause he  is  more  accessible  than  the  other.  A  sale  of  his  interest 
would  be  very  probably  subject  to  the  trust  in  the  purchaser,  in 
which  case  neither  of  them  w^ould  lose  anything  ;  but  sell  the  right 
of  the  purchaser,  and  the  beneficial  interest  would  pass. 

See  Gardner  t.  Braum,  1  Hum.  854;  Rogers  y.  Park^  4  Hum.  480 ;  King's 
Digest,  11,587. 
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ABATEMENT.  pi« 

If  tbe  defendant  answers,  he  cannet  except  to  the  process     .  206 
A  defense  in  chief  is  a  waiver  both  at  law  and  in  equity  of  prior  objec- 
tions          206 

Defendant  cannot  plead  the  general  issue,  and  then  in  abatement  206 

ACCOUNT 135 

ACQUIESCENCE. 
Defined 88 

ACTION. 

Who  has  the  right  shall  have  the  remedy 116 

Cause  of  action  cannot  be  divided 132 

Where  the  cause  of  action  survives,  the  wife  should  be  a  party       •        .        2M 

ADMINISTRATION 28,  70,  109, 128,  299 

ADMISSIONS. 
Made  by  one  without  authority,  not  binding  and  not  evidence        •        •        198 

AFFIDAVIT. 

What  is  necessary  for  a  party  to  state  in  an  affidavit  for  a  new  trial  146 

What  affidavits  must  be  produced  on  a  motion  for  a  new  trial  grounded  on 
'  newly  discovered  evidence 164 

AGREEMENTS. 

If  a  purchaser  agrees  to  take  the  conveyance  of  B  and  to  rest  upon  the  cov- 
enant of  his  agent  A,  he  cannot  afterwards  implicate  B  .        •  77 

One  not  named  in  articles  of  agreement  not  bound  by  them  .  77 

But  if  intended  that  he  should  be  bound,  and  he  is  left  unbound  by  fraud  or 
mistake,  equity  will  give  it  the  effect  intended 77,  78 

From  the  time  of  the  agreement  the  vendor  is  considered  in  equity  a  trustee 
for  the  vendee,  and  the  vendee  trustee  for  vendor  as  to  the  price  of  the 
thing  sold 115 

After  agreement  for  the  sale  of  real  estate,  upon  the  death  of  either  party 
the  same  persons  will  be  entitled  as  if  the  conveyance  had  been  made         115 
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What  is  agreed  to  be  done  is  considered  in  eqaity  as  done        •       .        .         1 15 

Money  agreed  to  be  laid  out  in  land,  is  considered  in  equity  as  land,  and  land 
agreed  to  be  turned  into  money  as  money  .         ....         115 

When  lands  are  described  in  a  deed  by  metes  and  bounds,  adding  the  words 
**  to  contain  840  acres/'  it  amounts  to  a  stipulation- that  it  does  contain  the 
quantity,  and  the  vendor  shall  deduct  from  the  purchase  money  accord- 
ingly    189-191 

When  an  agreement  will  be  decreed,  though  the  proof  does  not  precisely 
correspond  with  the  statements  in  the  bill,  but  shows  there  was  an  execa- 
tion  of  some  agreement 236-243 

AMBIGUOUS  ALLEGATIONS 236 

ANNUITY. 

How  an  executor  must  raise  and  pay  a  certiun  sum  given  to  an  annuitant  for 
life        .         .         . lS-14 

ANSWER. 

Replied  to  is  in  no  case  evidence  against  the  plaintiff  though  the  bill  be 
sworn  to;  but  an  answer  that  cannot  be  replied  to,  is  evidence  for  the  de- 
fendant, as  in  the  case  of  bills  for  discovery        .....         194 

Afler  answer,  the  defendant  cannot  except  to  the  process        .        •        -         206 

When  a  party  after  delay  will  be  permitted  to  file  hia  answer,  and  upon  what 
terms         .  , 230 

Answer  must  be  filed  to  the  cross-bill  before  the  amended  bill,  where  the  lat- 
ter is  filed  afler  the  former 231 

Answer  of  one  partner  evidence  against  the  rest,  though  such  partner,  at  the 
time  of  filing  such  answer,  had  withdrawn  from  the  concern        •        310,  311 

APPEAL. 

If  prayed  and  defeated,  or  attempted  to  be  defeated  in  any  way,  the  Su- 
preme Court  would  aid  by  any  writ  which  would  remove  the  injury    .  60 
Appeal  bond  is  part  of  the  recoM  and  set,  fa,  will  lie  on  it      .        .        175,  176 
Appeal  will  not  lie  until  final  judgment  in  the  court  below             .         100,  175 
Appeal  for  reexamination  of  fact  will  not  lie  afler  judgment  is  satisfied         220 

APPEARANCE. 

If  a  party  appears  and  pleads  without  taking  advantage  of  an  irregularity  in 
proper  time,  it  is  a  waiver  thereof 44 

ARBITRATION  AND  AWARD 42 

ASSETS. 
Equity  will  compel  a  discovery  of,  where  the  party  is  without  remedy  at  law, 

and  upon  discovery,  will  relieve         .....••  79 

Cannot  be  enjoined  in  the  hands  of  a  stranger 17 
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ASSIGNOR  AND  ASSIGNEE. 

Of  an  unnegotiable  instrument  may  sue  the  obligor  in  the  name  of  the  obli- 
gee^  and  equity  would  prohibit  the  obligee  from  releasing  the  demand  or 
receiving  satisfaction 106 

The  word  assign  implies  an  agreement  or  covenant,  if  the  assignment  be 
under  seal,  that  the  assignee  shall  be  .permitted  to  receive  the  money  and 
that  the  oblige^wiU  not  by  any  act  of  his  defeat  him         .  .        106 

It  raises  a  promise  or  agreement  between  the  assignor  and  assignee,  unless 
the  latter  got  it  under  value,  that  if  the  money,  by  using  diligence,  cannot 
be  got,  the  assignor  will  pay  it  to  the  assignee         .  •         .        106 

The  assignee  of  an  unnegotiable  paper  cannot  sue  him  who  indorsed  to  his 
assignor  either  at  law  or  in  equity       •        •        .        .        .        .        •        106 

In  the  case  of  negotiable  paper  every  indorser  is  liable  to  the  ultimate  in- 
dorsee          107 

But  not  so  where  the  law  merchant  does  not  apply  .        107 

If  any  loss  be  sustained  by  keeping  back  the  bond,  the  assignee  shall  not  re- 
cover even  against  his  immediate  indorser         .         .        •.        .        .108 

If  the  consideration  is  so  trifling  as  to  show  the  assignor,  took,  the  bond  with- 
out recourse,  the  jury  may  find  the  fact 108 

To  what  equity  an  assignee  of  a  bond  for  title  is  subject        •        •        .        199 

ATTACHMENT. 

Will  not  lie  at  law  where  the  defendant  can  be  arrested  by  ordinary  process   204 

In  equity  it  is  the  same  process  and  expressly  upon  the  same  footing  ;  it  is 
levied  to  compel  the  defendant  to  give  bail,  not  to  perform  the  decree  204 

A  has  a  lien  on  goods  for  caniage ;  B,  whose  goods  they  are,  cannot  have  an 
attachment  and  seize  the  goods,  on  suggestion  that  A  is  insolvent  and  has 
not  complied  with  his  contract,  and  praying  that  he  may  have  satisfaction 
for  the  loss  to  be  set  off  against  the  freight,  and  the  balance  paid 
him •,        .        .        .        208-206 

It  is  in  lieu  of  sequestration  to  compel  appearance,  in  aid  of  a  bill  filed  206 

AWARD. 

When  it  will  be  set  aside,  and  when  not        .....         258-264 
Not  set  aside  after  long  acquiescence,  though  the  arbitrators  exceeded  their 
authority  .        .        ■. 264 

BAILMENT 224 

BASTARDY. 

Order  for  three  and  one  half  yean'  maintenance,  including  lying-in  ex- 
penses, affirmed 88 

The  oath  of  the  woman  charging  one  as  the  father  of  a  bastard  is  conclusive 
upon  him 88 

It  is  more  correct  to  call  on  the  father  to  pay  by  an  order  before  damnifica- 
tion, than  to  wait  and  sue  him  after        •        .        .        •        •       ^         88 
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BILL. 

ETidoiiM  to  support  18 

If  any  purtof  a  Inll  ftunith  grovnd  for  relief  a  demorrer  win  not  liold  88 

DemniTer  to  a  bill  seeking  a  new  trial  in  ejectment  on  aoeount  of  eomtinar 
lion,  prejudices,  and  partialities  against  the  plaintiff's  title  in  the  coontj 
where  tried,  and  whieh  were  not  disooTered  in  time  to  change  the  Tenae, 

allowed «      .        .     8S-92 

Bill  for  disoorerjr  of  boandaries  should  be  before  a  trial  at  law  90 

When  and  nnder  what  circumstances  a  court  of  eqmtj  wfll  entertain  a  Ull 

filed  praying  that  property  may  be  secured *212 

An  amended  bill  takes  date  flxnn  the  day  it  is  filed,  and  if  that  be  altar  a 

cross-bill,  the  latter  must  be  answered  first 2S1 

Bills  of  sale  for  slaves  are  solely  for  the  benefit  of  creditors  and  sabseqaent 

purchasers 4 

When  registration  thereof  shall  bind  all  persons,  creditors  and  others  182 

When  firaudnlent  and  Toid  as  to  creditors         .....        162,168 

BONDS 29 

BONDS  FOB  TITLE. 

Belong  to  the  heirs,  nor  have  executors  or  administrators  anything  to  do 

with  them 181 

To  what  equity  they  are  subject  in  the  hands  of  an  assignee  192 

BOND  WITH  CONDITION 23 

BOUNDARIES. 
Bill  for  discorery  of,  should  be  before  trial  at  law         •        •        •        •  98 

CABBIEB'S  LIEN 203 

CAVEAT. 

Trial  of  in  a  court  of  law  will  not  bar  a  party  to  such  trial  finom  applying  to 
equity 63,  64 

Upon  the  trial  of  a  caveai  the  court  may  ipve  the  same  judgment  in  effect 
as  a  court  of  equity  would  give  in  a  like  ease 103 

CEBTIORABL 

Will  not  lie  after  the  judgment  has  been  satisfied         ....        220 
In  cases  not  proper  for  a  writ  of  error,  it  will  Ke  for  errors  in  law  to  reverse 

a  judgment 220 

But  for  reexamination  of  fact  it  lies  only  where  appeal  would  220 

CHANCERY  JURISDICTION 76 

CHATTELS. 

Must  be  seized  and  shown  by  the  sheriff  on  the  day  of  sale         .  10 

The  owner  of  may  make  a  valid  sale  after  judgment  and  before  fieri  faciKu     37 
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Upon  a  warrantj  of  sonndneia,  under   what   circomstanceB   warrantor  , 
liable  . 113,  lU 

CLERK, 
mie  county  courts  under  the  act  of  1811  may  remove  their  cleric  from  office 
at  the  instance  of  his  sureties^  if  he  fail  to  comply  with  the  requisitions  of 
thatact .        .        ,        .        .    26,  27,  28 

COLLATERAL  RELATIONS. 
When  entitled  to  a  distributiye  share      ..••,..        221 

CONCEALMENT 79 

CONDITIONS. 
What  acts  of  an  obligee  will  dispense  with  a  oonditioA  •       •  •       182 

CONSEQUENTIAL  DAMAGES ISO,  141 

CONTRACT. 

Obtained  from  a  drunken  man,  when  unreasonable  will  be  set  aside  .        82,  88 

Particularly  if  induced  to  drink  by  him  who  obtains  such  contract       •        82,  88 

Suppression  ti  truth,  or  suggestion  of  fidsehood,  will  be  sufficient  to  set 
aside  any  contract  made  under  the  influence  of  such  suggestion  and  sup- 
pression      83,  268 

From  the  time  of  the  contract,  the  Tender  is  in  equity  a  trustee  for  the 
purchaser  and  the  Tcndee;  as  to  the  price  a  trustee  ibr  the  vendor     .        115 

After  an  agreenMut  Ibr  the  sale  of  real  estate,  upon  death  of  either  of  the 
parties  the  same  persons  will  be  entitled  who  would  take  if  the  conTey- 
ance  had  been  made •        •        «        115 

Of  husband  to  convey  lands  of  the  wife,  he  will  be  decreed  to  procure  her 
tojoin         .        •        .        •        • 126 

What  writing  is  sufficient  evidence  of  a  contract  for  sale  of  real  estate  126 

A  contract  under  seal  cannot  be  avoided  by  the  party  merely  on  the  ground 
that  it  is  voluntary  and  without  consideration 129 

But  if  fraud  appear  or  the  rights  oi  purchasers  are  to  be  affected,  then  the 
court  will  interfere      .        •        •        •        • 126 

If  the  qualities  of  the  thing  be  misrepresented,  or  the  vendor  has  no  title, 
this  is  fraud,  and  the  vendee  shall  be  discharged  from  the  contract    .        141 

Under  what  circumstances  a  contract  shall  be  set  aride,  and  money  paid 
under  it  decreed  to  be  refunded,  and  securities  canceled  •         •  142 

Inadequacy  of  consideration  not  of  itself  a  ground  to  refuse  a  specific  per- 
formance, or  to  set  aside  a  contract 148 

If  a  contract  be  unfairly  obtained,  or  under  suspicious  oiroumstanees,  or  if 
it  would  be  a  hardship  on  defendant  to  decree  it,  equity  will  not  interfere   202 

When,  and  when  only,  they  will  be  enforced  specifically  808 

When  it  will  be  decreed,  though  the  party  insist  he  was  deceived   .        274-287 

If  the  contract  is  reduced  to  writing,  and  no  fraud  or  surprise,  the  presump- 
tion is  that  it  contains  the  whole  terms  thereof    •       •       •        •       279,  280 
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CONTRACTS.    CONSIDERATION. 

What  will  be  considered  a  promise  without 19 

Loss  sustained  by  the  promisee  a  good  consideration       •        .        .        •         107 
A  promise  simply  to  pay,  when  not  liable,  is  nudum  pactum  .        .        .         107 
Where  no  fraud,  failure  of  even  a  greater  part  of  the  consideration,  from  a 
contingent  event  to  which  it  was  by  nature  subject,  not  a  ground  to  re- 
fuse specific  execution         114 

Failure  of  part  of  the  connderation,  entering  not  into  the  essence  of  the 

contract,  lies  in  compensation 114 

A  party  who  has  executed  a  contract  under  seal  cannot  avoid  the  same 
in  equity,  merely  on  accouiit  of  its  being  voluntary  and  widiout  consider- 
ation  129 

Inadequacy  of  consideration  not  of  itself  sufficient  either  to  set  aside  or  re- 
fuse to  enforce » contract  148 

CONTRTOUTION       /       .        .        • 20 

COSTS. 

When  and  under  what  circumstances  to  be  paid  by  persons  filing  a  bill  for 
distribution  against  the  representatives  of  deceased    •        .  129 

To  be  paid  by  prochein  ami  in  every  instance  where  there  is  no  founda- 
tion for  the  suit 125 

If  relief  is  granted  where  a  party  might  have  defended  himself  at  law,  he 
shall  pay  all  costs  both  at  law  and  in  equity        •        •        .  128, 188,  140 

When  they  will  be  divided 255 

Under  what  circumstances  the  complainant  shall  pay  costs  at  law  and  half 
the  costs  in  equity 255,  257 

CONSTITUTIONAL  LAW  . 26,45 

CONTINUANCE. 

Error,  if  not  granted  where  it  ought  to  be 146 

If  the  evidence  stated  in  the  affidavit  to  be  wanting  is  admitted  by  the  ad- 
verse party,  the  cause  should  be  tried 146 

COURT  OP  APPEALS. 

Has  no  original  jurisdiction 60 

But  if  an  appeal  be  prayed  and  defeated,  or  attempted  to  be  defeated,  this 
court  would  interpose  . '    .        •  60 

CREDITORS. 

All  conveyances  or  contracts  to  defraud,  void 6 

The  creditor  may  make  the  application  of  money  paid,  if  the  debtor  does 
not .        • 140 

CROSS-BILL S29 
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DAMAGES. 

Ascertainment  of,  belongs  to  a  jury,  not  to  judges  in  equity    ...  75 

If  a  loss  or  damage  roust  fall  somewhere,  it  shall  be  on  him  who  is  in  fault     93 
He  who  has  the  right  shall  have  the  remedy           .        .        .        .        .        116 
Damages  for  what  allowed  and  how  ascertained      .        •        •        .         187,  142 
Damages  at  law  are  given  from  the  time  of  breach  in  equity  from  the 
decree 202,  126,  181, 90 

DEBT. 
By  simple  contract  may  be  recovered  against  the  heirs  of  the  debtor         .      75 

DECREE. 

When  it  may  be  revived  by  set.  /a.,  and  when  by  bill  of  revivor    .        232,  23.8 
What  amounts  to  an  enrollment  of  a  decree 243,  253 

DEED. 

Party  claiming  under,  must  produce  and  prove  it  •        .        •        .  71 

Concerning  the  realty,  deeds  belong  to  tlie  heirs  or  devisees  \  concerning  the  ' 

personalty,  to  the  executors        , 76 

All  deeds  in  pari  materia  are  to  be  construed  together   .        .        .        .  181 

Deed  of  trust  valid  between  the  parties  jn  Virginia,  though  not  recorded  154 

When  alleged  to  be  forged  a  trial  will  be  directed  .        .        .        .  223 

Under  what  circumstances  the  court  will  infer  a  deed     .        .        .  236-243 

The  rule  to  be  observed  in  the  construction  of  deeds      ....  245 

DEFECT  OP  TITLE 76 

DEFICIENCY  iN  QUANTITY 189 

DEMURRER. 

If  any  part  of  the  bill  furnishes  ground  for  relief,  a  demurrer  will  not 
hold 88 

To  a  bill  seeking  a  new  trial  in  ejectment  on  the  ground  of  combinations, 
partialities,  and  prejudices  against  plaintiff's  claim  at  law  in  the  county 
where  tried,  and  that  these  things  were  not  discovered  in  time  to  change 
the  venue,  sustained  88-92 

DISgOVERY. 

Bills  for  discovery  of  boundaries  should  be  before  trial  .        •        .         194 

Answer  to  a  bill  for,  cannot  be  replied  to,  and  is  evidence  for  defendant         194 

DISTRIBUTIVE  SHARE. 
When  it  survives  to  the  wife  ...••.•.        254 

DOMICILE 221 
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DOWER. 
Oocapant  claims  and  entries  subject  to  •       •        •        .        .        .        .  €5 

DRUNKENNESS 97 

EMANCIPATION. 

Slaves  directed  by  testator  to  be  emancipated,  when  and  under  wbat  circam- 
stances  the  court  will  compel  the  party  in  possession  to  give  security  not 
to  remove  them  out  of  the  State 211 

ENTRIES. 

Entries  made  in  Carter's  office  and  below  Brown's  lincf  void  .  22 

Are  not  legal  but  equitable  estates 69 

Are  subject  to  dower 63 

Made  on  lands  previously  granted,  void 141 

Will  not  be  vitiated  though  the  survey  does  not  pursue  its  calls      .        .         186 
Whatever  is  inevitably  implied  in  an  entry  makes  a  part  of  it                 188,  189 
When  a  survey  may  deviate  from  other  calls  so  as  to  include  a  particular  ob- 
ject directed  by  the  entry  to  be  included 188 

Persons  not  interested  have  no  right  to  object  to  the  manner  in  which  an 

entry  is  surveyed 187 

When  words  in  an  entry  may  be  rejected  in  order  to  effectuate  the  in- 
tent     207,  208,  217 

Extrinsic  evidence  not  admisrible  to  add  or  to  alter  an  entry  .        215 

The  secret  and  unexpressed  intention  of  the  locator  cannot  affect  others         215 
•Personal  notice  of  an  entry  is  not  what  the  law  prescribes      •        .        •         215 

When  an  entry  is  certain  enough 217 

An  entry  may  be  surveyed  in  the  shape  of  a  square  or  oblong,  but  the  en- 
terer  cannot  have  the  benefit  of  both 235 

EQUITABLE  CONVERSION  109,  179 

EQUITABLE  ESTATES 61 

EQUITY  OF  REDEMPTION. 

If  not  liable  to  satisfy  plaintiff's  debt  at  law,  equity  cannot  subject  it      .  56 

EQUITY. 

Trial  of  an  ejectment  at  law  does  not  prevent  another  trial  in  equity  where 

the  case  is  originally  equitable 11 

Equity  will  interfere  if  circumstances  attending  the  trial  at  law  require 

it 11 

Need  only  declare  a  void  estate  to  be  so  and  need  not  order  a  transfer  .  12 

May  and  will  order  all  proper  parties  to  join  in  a  conveyance  or  release  12 

Where  the  remedy  is  at  law  the  bill  will  be  dismissed    .        .        •        .  20,  210 
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Wherever  in  conscienoe  a  thing  ought  to  be  done,  and  no  remedj  at  law, 

eqoitj  will  cause  it  to  be  done •        •        280 

Where  the  remedy  at  law  is  safficient,  there  it  most  be  had    •        •  78, 194,  215 
If  a  trial  at  law  be  final  in  its  nature,  and  injustice  be  done  to  either  party 
without  any  default  in  him,  either  in  pleading  or  producing  proof  in  his 
power  to  produce,  equity  will  then  interfere         .         89,  211,  220,  805  ei  »eq. 
Equity  will  not  interfere  in  behalf  of  any  person  unless  called  on  91 

Under  what  circumstances  equity  will  relieve,  though  the  party  might  have 

defended  himself  at  law                        .        .       127, 128,  188,  211, 805  et  teq. 
The  strict  rules  of  equity  as  established  in  England  do  not  apply  here    .        128 
Equity  will  not  relieve  a  party  who  has  executed  a  contract  under  seal 
merely  upon  the  ground  that  it  was  voluntary  and  without  considera- 
tion       129 

But  if  there  be  fraud,  or  creditors  or  purchasers  are  to  be  affected,  that  will 

differ  the  case 129 

When  and  under  what  circumstances  equity  will  not  decree  performance         202 
When  it  will  interpose  in  order  to  secure  property  in  danger  of  being 

wasted  or  destroyed  or  carried  out  of  the  State  ....        210 

When   it  will  relieve  against  a  judgment  at  law  obtained  in  another 
State *        .        .        .        .      805  et  aeq. 

EBBOB. 

If  there  be  error  m  the  record,  the  court  will  correct  it,  though  not  pointed 

out  in  the  assignment  of  errors 87 

Writ  of,  will  not  lie  until  final  judgment  in  the  court  below    .        .        100,175 
Will  lie  for  not  granting  a  continuance  .        .        •        .  •        145 

EVIDENCE. 

Describing  property  where  a  deed  speaks  of  property  contracted  abou  is  ad- 
missible, but  not  to  show  that  the  meaning  of  the  terms  used  in  the  deed 

extends  to  such  property .•         41 

Party  claiming  under  a  deed  must  produce  and  prove  it  ...  71 

But  if  he  claim  by  a  fact,  and  no  deed  be  made  or  required  by  law  for  the 

establishment  of  that  fact,  such  fact  may  be  proved  by  parol        .        .  71 

Parol  admissible  to  show  that  the  consideration  was  not  paid    by  the 

grantee 71 

Account  of  executors  or  administrators  returned  to  the  county  does  not  be- 
come evidence  against  a  distributee  by  virtue  of  its  being  passed  by  such 

court 123 

It  is  only  evidence  to  show  a  compliance  with  the  bond  requiring  it        •        124 
In  every  other  case  it  is  unavailing,  being  taken  ex  parte  and  at  their  in- 
stance, on  application  to  the  court 124 

What  writing  will  be  evidence  of  a  contract  in  equity  •  .  .  .  126 
A  became  surety  for  B,  and  took  a  conveyance  of  land  to  secure  him.  A 
is  sued  and  compelled  to  pay  the  debt,  which  B  afterwards  refunds  to  him, 
on  a  bill  filed  by  B  for  a  reconveyance,  A  will  not  be  allowed  to  give  evi- 
dence of  the  sacrifice  of  property,  and  so  resist  a  reconveyance,  unless 
B  will  allow  him  the  real  value  of  his  property 181 
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Under  what  circnmrtances  parol  evidence  will  be  admitted  of  the  contents 
of  a  written  instrament 139, 140 

Verdict  of  a  jury  summoned  by  the  sheriff  to  try  the  right  of  property  can- 
not be  given  in  evidence  on  a  trial  in  court 16S 

Parol  evidence  to  prove  the  former  existence  of  a  judgment  and  loss  thereof 
by  the  justice  who  gave  it,  is  admissible 164 

Admission  by  one  having  no  authority  not  evidence         •  .        .         193 

Answer  replied  to  is  in  no  case  evidence  against  the  plaintiff,  whether  the 
lull  be  sworn  to  or  not 194 

But  an  answer  that  cannot  be  replied  to  is  evidence  for  defendant,  as  an  an- 
swer to  a  bill  for  discovery 194 

Extrinsic  evidence  not  admissible  to  add  to  or  alter  an  entiy  •        .         216 

When  the  answer  of  one  partner  is  evidence  against  the  rest  .        810,  311 

EXECUTION. 

Upon  real  estate  held  in  trust 1 

Levied  on  the  defendant's  property  sufficient  to  satisfy  the  debt  is  a  dis- 
charge thereof 141 

So  if  the  sheriff  take  a  bond  from  the  defendant    ....         144-145 
Issued  against  the  property  of  a  defendant  in  Virginia  who  gave  a  forth- 
coming bond  under  the  laws  of  that  State ;  this  amounts  to  satisfaction  144 
No  lien  upon  personal  property        • 162 

EXECUTORS  AND  ADMINISTRATORS. 

When  executors  shall  be  compelled  to  join  in  a  sale  of  lands  under  the  will 

of  the  testator 14 

In  what  cases  the  court  will  interfere  and  secure  the  assets  in  the  hands  of 

an  executor  for  legatees  and  creditors 15 

When  in  the  case  of  an  administrator 15,  16 

An  administrator  cannot  be  compelled  to  give  counter  security  to  his  surety 

or  surrender  the  assets 16,17,18 

Injunction  not  to  issue  to  stop  assets  in  the  hands  of  a  stranger       .        .  17 

Judgment  against,  should  be  de  bonis  testataris 87 

An  executor  who  qualifies  in  Virginia  may  sue  here        ....         283 
An  executor  is  vested  with  a  property  in  all  the  personalty  of  the  testator, 
and  can  sell  it  at  his  will  and  pleasure,  whether  the  circumstances  of  the 

testator's  estate  call  for  it  or  not 98 

Upon  death  of  the  vendor  of  real  estate,  his  executors  shall  have  the  pur- 
chase money .         115 

The  account  returned  by  executors  and  administrators  to  the  County  Court 

not  binding  on  those  entitled  to  distribution         .        .        .        .        .         124 
It  can  only  be  evidence  of  compliance  with  the  bond  to  the  Grovemor,  and 
in  every  other  case  it  is  unavailing,  being  ex  parte  and  taken  at  their 

instance 124 

They  are  only  allowed  in  account  for  necessary  charges  and  disbursements, 
but  expenses  for  travelling  and  remaining  at  court,  or  others  of  similar 

nature,  are  not  to  be  allowed 124,  254 

Executors  and  administrators  have  nothing  to  do  with  bonds  for  title  to 
land 181 
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Nor  can  any  act  of  thein  discharge  the  obligor  fiKim  peHbrmance  18] 

Bat  they  most  pay  the  residue  of  the  pntchase  money  as  fiir  as  assets  in 

hand 181 

Neither  ezecntors  or  legatees  dbrive  any  title  if  the  will  is  not  legally 

proved 224 

FORCIBLE  ENTRY  AND  DETAINER 
What  has  been  and  ought  to  be  the  practice  in  these  cases  1 75 

FOREIGN  JUDGMENT 305,816 

FORMER  JUDGMENT 127, 210 

FORTHCOMING  BOND 144 

FRAUD. 

What  is  proof  of   . 6 

Continuing  in  possession  of  the  estate  sold 6 

Will  render  any  conyeyance  void  as  to  creditors,  both  by  common  law  and 

by  statute  6 

On  becoming  indebted  after  conveyance  to  children,  if  intended  at  the  time, 

is  within  the  law  against  fraudulent  conveyances         .        .        .        .  12 

Co-obligor  who  is  a  surety  is  in  no  better  situation  .        •        .        •  12 

Under  what  circumstances  a  conveyance  to  a  younger  child  or  children  will 

not  be  deemed  fraudulent 28-26 

Contract  obtained  from  one  while  intoxicated,  when  deemed  fraudulent  82,  93 
Suppression  of  the  truth  or  suggestion  of  a  falsehood  will  amount  to  fraud  83 
If  A  show  lands  to  B  and  induce  him  to  purchase,  A  shall  not  afterwards 

avail  himself  of  any  title  he  had  at  the  time  against  B        .  .         91 

But  if  he  had  no  title  at  the  time  and  did  not  intend  to  deceive,  it  would  be 

otherwise 91 

If  the  lands  were  vacant  he  might  afterwards  obtain  a  grant  without  any  im- 
putation of  fraud  as  any  other  citizen  might        91 

What  unsoundness  of  property  warranted  sound  will  amount  to  a  fraud  118 
What  circumstances  will  repel  the  suggestion  of  fraud  114 

Where  there  is  no  fraud,  failure  of  even  the  greater  part  of  the  consideration 
from  an  event  to  which  it  is  naturally  subject,  no  ground  for  not  executing 

the  agreement 114 

Fraud  vitiates  every  transaction  whatever  into  which  it  enters  129,  141 

A  judgment  though  fraudulent  as  to  creditors,  when  good  against  distribu- 
fees         •         •         •         •         •         •••••••        2eOv 

FRAUDULENT  CONVEYANCES 159 

GAMING 18 

49 


7T0  IKDEX  TO  8  HAYWOOD- 


GRANTS. 

If  not  T«corded  in  12  months,  as  directed  bj  the  act  of  1777,  can  only  be 

aroided  by  the  State,  and  good  as  to  all  otbirs 4 

fie  who  hoMi  under  a  later  grant  might,  perhaps,  impeach  the  former,  aad 
show  that  it  was  obtained  iix>m  the  State  under  circumstances  which  made 

it  voidable 90 

The  act  of  repealing  a  grant  should  be  performed  with  the  utmost  caution        SK) 

Not  to  be  repealed  in  a  collateral  way 90 

Even  if  a  grant  be  forged,  a  party  not  injured  has  no  right  to  oomplaia  90 

For  land,  how  and  to  whom  they  should  issue         .        .        .        .        .         119 
If  issued  to  a  stranger,  that  will  not  deprive  the  real  owner  of  his  right  119 

HIRE. 

If  A  hire  a  slave  for  a  year,  lie  must  pay  the  hire  for  the  whole  time  tbougb 
the  slave  die  the  next  day  » 224-228 

HUSBAND  AND  WIFE. 

When  the  court  will  decree  the  husband  to  procure  the  wife  to  join  in  a  ooo- 

veyanoe  of  berreal estate        • 125,  126 

Where  the  right  survives  to  the  wife  she  should  be  a  party  .  .        2d4 

IGNORANCE. 

Every  man  is  bound  to  know  what  the  law  is,  so  far  as  it  relates  to  the  bon- 
ness  he  is  about •       .        208 

He  cannot  say,  I  relied  upon  the  opinion  of  others,  and  they  gave  me  a  wrong 
opinion 208 


INDICTMENT. 

Ought  not  to  be  sent  to  the  grand  jury  without  the  approbation  of  the  So- 
lioitor-Gen««l,  proved  by  his  signature  on  some  part  of  the  bill    .         9S-100 

The  designs  of  the  Constitution  are  disappointed  by  suffering  any  but  the 
solicitor  to  interfei^,  and  therefore  it  ought  not  to  be  allowed  .         99 

INDORSER  AND  INDORSEE. 

If  indorsee  takes  the  note  indorsed  without  recourse,  it  is  liable  to  all  the 
equity  in  his  hands  as  in  the  original  payee's 151 

INTERPLEADER 

In  what  cases  a  bUl  for  this  purpose  is  proper,  and  under  whatcircomstances 
it  will  be  retained  and  a  decree  made 271—279 

INTEREST. 
When  allowed  in  the  case  of  a  trust 853 

INTOXICATION. 

Advantage  taken  of  one  when  drunk  shall  be  relieved  against       •        .    83,  89 
Particularly  if  it  be  by  contrivance  of  the  party  obtaining  such  advantage       82 
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IRREGULAR  EXECUTIONS 1 

JUDGMENT. 

Estates  in  land  boand  by,  otberwise  of  tnuts 6 

To  ejectment  at  law  not  final,  where,  the  case  waa  originally  equitable       .  1 1 
Final  at  law  would  perhaps  be  a  bar  in  equity  if  pleaded        .                .  n 
Will  be  presumed  in  all  cases  where  it  ought  to  be  exhibited           •        .  34,  59 
Will  be  presumed  from  the  production  of  a  ^./o.  which  carried  it  into  exe- 
cution        .....•,.. 34 

Judgment  i^inst  an  administrator  should  be  de  bonis  testaioris      •        .  37 

Where  erroneous,  none  but  the  party  injured  can  complain     ...  48 

A  levy  by  the  sherifT  ob  property  of  defendant  sufficient  tt>  satisfy  judgment 

is  a  discharge  and  satisfaction  thereof 144 

Judgment  obtained  in  Virginia  and  ^.  fa.j  upon  which  defendant  gave  a  forth- 
coming bond  under  the  laws  of  that  State,  this  is  satisfaction        .        144,  145 
Where  a  judgment  is  lost  by  the  justice  who  gave  it*  parol  evidence  is  ad- 
missible to  show  it  once  existed,  and  the  subsequent  loss  thereof       .        164 
Judgment  though  fraudulent  as  to  creditors  may  yet  be  good  against  the  dis- 
tributees        258 

When  and  under  what  circumstances  a  court  in  this  State  will  inquire  into 
the  consideration  of  a  judgment  in  another  State,  and  what  effect  such 
judgment  is  to  have,  and  how  far  it  is  to  be  considered  as  conclusivey  and 
when  relief  will  be  decreed  against  such  judgment  by  our  courts        .        305 

JURISDICTION. 

Where  the  Circuit  Court  has  original  jurisdiction  in  a  cause  which  is  trans- 
ferred from  the  County  Court  without  trial  first  had  in  that  court,  and  the 
cause  tried  in  the  Circuit  Court,  judgment  will  not  be  arrested ;  otherwise 
if  the  Circuit  Court  had  only  appellate  jurisdiction       •        •        •        ,        44 

The  Circuit  Courts  have  jurisdiction,  and  must  take  it,  of  suits  brought  by  the 
United  States  for  the.  recovery  of  penalties  under  the  act  of  Congress  of 
1813  for  retailing  domestic  distilled  ^irits  without  license  ...  48 

Court  of  Equity  will  not,  except  under  very  particular  circumstances,  inter- 
fere where  there  is  a  plain  remedy  at  law       .        .        .78, 194,  135,  210 

Where  the  title  is  equitable  as  well  as  legal,  a  court  of  chancery  will  take 
jurisdiction •        •        .        215 

JUSTICESV  JUDGMENTS 159 

LANDLORD  AND  TENANT 88 

LANDS. 

m 

The  sheriff  need  not  enter  upon  nor  mi^e  any  actual  seizure,  but  may 
return  such  as  he  selected  for  sale,  and  may  sell  afterwards  .  lO 

Bound  fit>m  the  judgment 6 

Devised  to  be  sold  by  executors,  and  one  refuse  to  join  aAer  sale  by  the 
other,  he  shall  be  compelled  to  join 14 
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Agreed  to  be  purchased  will  pan  by  will 115 

Money  agreed  to  be  laid  oat  in  land  is  considered  as  land       .        .        •         115 
Land  agreed  to  be  tomed  into  money  considered  as  money     .        .        .         1 15 

He  who  has  the  right  shall  have  the  remedy 116 

Lands  of  a  minor  not  bound  without  giving  him  an  opportunity  to  de- 
fend   116, 117,  800  «fM^ 

LAPSE  OF  TIME 195,  874 

LATENT  AMBIGUITY 40 

LEVY  ON  GOODS  144 

LIEN. 

A  carrier  has  a  lien  upon  the  goods  carried  for  freight,  and  cannot  be  com- 
pelled to  part  with  the  possession  till  paid 808-206 

It  is  created  by  special  agreement  or  the  course  of  trade,  and  if  the  posses- 
sion is  parted  with,  the  lien  is  lost 206 

LIMITATION  OP  ACTIONS. 

When  it  may  be  said  the  cause  of  action  accrued 155 

Lapse  of  three  years,  though  it  is  a  bar  in  &vor  of  one  possessor,  will  not  be 

so  in  favor  of  another  who  afterwards  gets  possession  •        155 

The  light  of  property  is  in  the  plaintiff,  the  remedy  by  action  is  barred  bat 

the  right  of  recaption  exists         •        .        .        .        .        .        .        •         156 

Though  a  defendant  remain  three  years  in  possession,  he  does  not  acquire  a 

right  of  property,  as  he  would  a  right  of  possession  in  ejectment  after 

seyen  years 156 

Statute  of  limitations,  unless  pleaded,  cannot  be  insisted  on    .        .       .        156 

Garnishee  cannot  plead  it  for  defendant 156 

No  more  can  any  third  person  into  whose  hands  a  chattel  comes  after  prior 

possession  by  another  .........        156 

In  ejectment  it  is  otherwise,  and  the  reason  why 156 

A  second  possessor  cannot  bar  plaintiff  upon  a  plea  that  the  former  possessor 

might  use  or  not  at  his  option 157 

Plaintiff  barred  by  act  in  one  State  may  recover  in  another  where  the  time 

is  longer 157 

First  possessor  cannot  transfer  his  right  to  plead  the  statute  to  the  second  157 
Special  matter  in  evidence  of  the  statute  must  be  replied  .  .  •  157 
If  plaintiff  or  defendant  die,  and  there  be  no  executor  or  administrator  to 

sue  or  be  sued,  the  time  from  the  death  till  some  person  appointed  not 

computed  158 

Act  of  limitation  of  actions  does  not  apply  to  a  trust  .  .  .  •  158 
The  act  of  limitations  is  as  much  to  be  favored  as  any  other  .        .         159 

Cestui  que  irtut  cannot  sue  at  law  and  is  not  barred  by  the  act  of  limitatioii  881 
Most  trusts  are  exempt  from  the  operation  of  the  statute  •  .  .  888 
In  what  cases  generally  the  statute  will  not  bar  .        •        .        .         888 

An  express  trust  not  within  the  statute  of  limitations      •        .        .        •        85S 
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LIS    PENDENS U7 

LOCATIO  REI 224 

LOCATOR. 

Shall  have  one  third  though  no  agreement  in  writing,  and  this  on  the  gen- 
eral custom  and  usage  among  locators  .        24^252 

When  it  shall  he  taken  that  he  discharged  his  duty  •  280,  281 

LOSS. 

Where  it  happens  and  must  fidl  on  plaintiff  or  defendant,  it  shall  fidl  on  him 

who  is  the  cause  of  it 98 

On  whom  it  shall,  if  the  thing  perish  in  the  case  of  mortgages  and  purchases   184 

LOST  JUDGMENT  159 

LOT. 
What  is  generally  understood  by  this  term 245 

MANDAMUa 

Where  the  Circuit  Court  had  continued  a  cause,  as  they  supposed,  under  the 
directions  of  an  act  of  Assembly  for  more  than  two  years,  the  Court  of 
Appeals  refused  to  issue  this  writ  commanding  them  to  proceed  .  59 

See  Court  of  Appeals, 

MESNE  FBOFITS. 

Are  consequent  upon  the  establishment  of  the  plaintiff's  title;  it  is  time 
enough  to  give  them  when  the  posBession  has  been  reguned  by  legal 
means 92 

Under  what  circumstances  equity  will  entertain  a  bill  for  mesne  profits  •  92 

MINOR  AND  HEIR. 
His  lands  not  bound  without  an  opportunity  to  defend     .        .        116, 117,  299 
What  proceedings  necessary  to  render  lands  descended  to  them  liable  to 
execution  for  the  debt  of  their  ancestor  .        .117,  299  et  seq. 

MISTAKE  OF  LAW 210 

MONEY. 

Agreed  to  be  laid  out  in  land  considered  in  equity  as  land,  and  land 
agreed  to  be  turned  into  money  as  money 115 

When  money  is  paid  the  creditor  may  make  the  application  of  it,  if  the 
debtor  does  not 140 

MORTGAGE. 

What  is  a  mortgage  and  what  a  purchase,  and  in  case  of  loss  who  shall 
bear  it 184r 

NEW  TRIAL 29 
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NOTICE. 

If  a  party  appears  and  defends  himself  against  a  motion,  be  cannot  object 

to  the  want  of  notice 

Notice  to  the  agent  is  notice  to  the  principal 150 

Wbat  notice  sufficient  to  convert  a  partj  into  a  trustee  150 
Anything  that  should  put  a  man.  of  prudence  upon  hfiqniiT'  is  notice  im- 
plied  150 

What  circumsteDces  should  put  a  party  upon  inquiry  151 

Purchaser  jMmfente /tte  presumed  to  bare  notice 152 

What  is  legal  notice  of  an  entry  as  required  by  law        ....        215 

OCCUPANT  CLAIM. 

Sales  of,  need  not  be  in  writing CS 

Specific  performance  will  be  decreed  of  a  parol  agreement  for  the  sale 

thereof 61-65 

An  occupancy  south  of  French  Broad  andjiolston  is  not  a  legal  but  an 

equitable  estate  in  fee (7 

But  it  is  subject  to  dower S8 

Who  are  entitled  to  rights  of  occupancy  and  preemptioo  sonth  of  FrencL 

Broad  and  Holston 102 

DiffereDc«s  between  this  right  and  the  right  of  preemption  .  .  .  102 
What  improvement  necessary  to  give  a  right  to  preemption  and  occupancy  lOS 
In  deciding  upon  an  occupant  claim,  circumstances  anterior  to  the  first  of 

May,  1806,  cannot  be  taken  into  view 167,171 

What  possession  under  the  law  will  give  a  right  of  preference  167,  168,  1 72 
How  the  survey  of  an  occupant  claim  shall  be  made        .        .        .        .         169 
A,  under  age,  is  put  into  possession  of  vacant  land  by  his  father,  and  therebr 
acquires  a  right  of  occupancy ;    if  A  afterwards  surrenders  the  pospca 
sion  to  the  father,  the  latter  will  be  considered  assignee  of  the  son        174,  1 75 
Where  a  grant  appears  to  have  issued  on  an  occupant  claim,  it  must  be 
taken  to  be  such,  and  have  relation  to  the  commencement  of  the  right,  and 
give  a  preference  to  all  other  claims  from  that  time,  nor  is  any  parol  evi- 
dence to  the  contrary  admissible 288-299 

How  far  the  law  takes  notice  of  the  assignee  of  an  occupant  claim  295 

PAROL  TESTIMONY 21S 

PARTIES. 

What  parlies  will  be  ordered  to  join  in  a  conveyance  or  release              .  12 

Where  the  cause  of  action  would  survive  to  the  wife,  she^  should  be  made  a 
party 254 

PARTNERS. 

Dormant  partner  liable,  and  for  what  reason 78 

Surviving  partner  may  dispose  of  the  real  estate  belonging  to  the  partner- 

ship 94-98 

Answer  of  one  partner  evidence  against  the  rest,  though  at  the  time  of  filing 

such  answer  he  had  withdrawn  from  the  concern  .        .         810,  311 
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PAYMENT. 

P.,  as  one  of  fiye  soreties,  paid  a  judgment  recovered  against  him  which 
divided  among  four  made  the  share  of  each  $541.85 ;  R.  paid  that  sum  to 
P.  ;  so  did  C,  and  A.  paid  $350.50;  then  Y.,  a  fifth  surety,  paid  $541.85. 
This  reduced  the  shares  of  each.to  $439,  leaving  in  the  hands  of  P.  to  be 
returned  to  R.  $102,  which  R.  and  A.  agreed  should  pass  to  the  credit  of 
A.  with  P.  without  the  privity  of  P.,  and  R.  gave  a  receipt  to  A.    This  is 

not  a  good  payment  by  A.  to  P 20 

After  a  lapse  of  a  great  many  years,  will  be  presumed    ....  81 

The  purchase  money  creates  a  trust  in  favor  of  the  party  who  paid  it     .  17 

PLEADING  AND>ROOF. 
Agreement  of 271 

PLEAS  AND  PLEADING. 

It  is  a  good  plea  in  bar  to  state  a  verdict  in  the  year  1799,  that  a  new  trial 

was  moved  for  and  refused,  and  judgment  not  arrested        ...  83 

Appearance  and  pleading  without  taking  advantage  of  an  irregularity  in 

proper  time  is  a  waiver  thereof 206 

Plea  of  nil  habuit  in  tenementis  good,  if  not  estopped  by  deed  of  lessee     .        143 
Repleader  will  be  allowed  where  the  former  pleadings  do  not  bring  out  the 
proper  facts,  and  this  although  for  the  purpose  of  relying  on  the  statute  of 

limitations 159 

Plea  that  property  was  not  recovered  by  due  course  of  law,  bad  .        161 

After  a  plea  in  chief  the  defendant  cannot  except  to  the  writ  206 

PRACTICE. 

We  must  consider  the  mode  of  doing  business  at  particular  times     •  10 

The  word  €dias  written  on  the  first ^. /a.,  when  considered  a  good  writ  10,  58 
What  will  be  considered  equal  to  the  production  of  a^. /a.  •  .  .10,58 
If  there  be  error  in  the  record,  the  court  will  correct  it,  though  not  pointed 

out  in  the  assignment  of  errors 37 

The  court  will  not  require  the  production  of  a  second^. /a.  when  they  know 

it  to  be  impossible 58 

Mandamus  will  not  be  issued  by  the  Supreme  to  the  Circuit  Court  directing 

them  to  proceed  in  the  trial  of  a  cause  which  the  latter  has  continued  for 

more  than  two  years  under  an  act  of  Assembly 59 

The  strict  rules  of  practice  in  equity,  as  adopted  by  the  English  courts,  do 

not  apply  here;  we  must  regard  the  circumstances  of  the  country  128 

What  affidavits  a  party  applying  for  a  new  trial  must  produce,  and  what 

must  be  shown  by  them 145,  146 

What  has  and  should  be  the  practice  in  forcible  entry  and  detainer  175 

If  the  defendant  plead  to  an  action  at  law,  or  answer  the  bill,  he  cannot 

afterwards  except  to  the  process 2C6 

Under  what  circumstances  and  upon  what  conditions  a  party  who  has  been 

delayed  may  be  permitted  to  file,  his  answer  ....  229,  230 
At  law  if  the  defendant  is  allowed  to  plead  at  a  late  period,  it  shall  not 

delay  the  plaintiff 230 
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An  amended  bill  takes  date  from  the  filing,  and  if  that  be  after  the 
bill,  the  latter  moat  be  answered  first 231 

In  what  cases  a  §eL  fa.^  and  in  what  a  bill  of  reTiTor,  maj  be  nsed  to  revire 
a  decree  and  hare  execution  .       .  231, 232 

PRESUMPTION  OF  PAYMENT 29 

PROBATE. 

Of  a  will  most  be  in  the  county  where  the  testator  resided  at  the  time  of  his 

-deaths 221 

If  the  probate  be  illegal,  neither  executor  or  legatee  can  be  entitled 
under  it 221 

PRO  CONFESSO       . 229 

PRODUCTION  OP  PAPERS 139 

PROMISE. 

By  sheriff  to  take  debtor^s  receipt  for  surplus  beyond  the  debt,  when  void      19 

Promise  without  consideration  Tdld 19 

The  assignor  of  an  unnegotiable  instrument  requested  the  holder,  who  was  as- 
signee of  the  first  assignee,  to  sue  the  maker,  and  promised  that  if  judgment 
was  obtained,  that  he  either  would  show  property  of  the  maker,  to  satisfy 
the  same,  or  pay  the  amount ;  such  promise  will  not  support  assumpnt, 

being  nudum  piustum  • 105,  108 

A  promise  or  agreement  between  A  and  B  is  not  by  any  law  assignable 

toC 106 

If  one  promise,  supposing  himself  bound  when  he  is  not,  this  will  not  sup- 
port an  action 107 

Loss  sustained  by  promisee  good  consideration 107 

PURCHASE. 

What  is  a  purchase  and  what  a  mortgage,  and  in  case  the  thing  perish, 
who  is  to  bear  the  loss 181 

PURCHASE  MONEY. 

Vendor  cannot  be  made  to  refund,  unless  he  knew  of  a  defect  of  title  un- 
known to  the  vendee,  and  yet  represented  his  tide  as  good  78 

Upon  the  death  of  the  Tender  of  real  estate,  his  executors  are  entitled  to 
the  purchase  money 115 

Purchase  money  due  on  contract  for  land  must  be  pud  by  the  executor  or 
administrator,  if  they  have  assets       .        .        .        .   ^    .        •  181 

To  what  extent  the  vendor  has  a  lien  upon  land  sold  ibr  his  money     .        197 

PURCHASER. 
Subsequent  preferred  to  a  volunteer,  and  the  reason     ....        154 

QUIA  TIMET 305,  816 
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REAL  ASSETS 70 

REAL  ESTATE. 

The  meaning  of  these  words,  as  used  in  the  statute  of  Greo.  IL      .  57 

Upon  a  contract  for  the  sale  of  real  estate,  on  the  death  of  either  of  the 

parties  it  wiU  go  in  the  same  manner  as  if  a  convey ance  had  been  made  115 
Sale  of  real  estate  of  the  ancestor,  without  notice  to  the  heirs,  when  and 

under  what  circumstances  set  aside 109-122 

RECAPTION      ,        .        .        .        .        .        .        .        .        .  152 

REGISTRATION. 

No  legal  estate  passes  until  it  actually  takes  place 4 

Reasons  for  directing  it  as  to  real  estate f  i 

As  to  slaves i 

No  right  of  possession  passes  until  registration 6 

When  the  registration  of  a  bill  of  sale  shall  bind  creditors  and  others    .  162 

RELIEF  OP  SURETIES 26 

REMOVAL  OF  CAUSES  44 

RENT. 
Not  apportioned,  though  the  premises  be  burnt  down     •  227 

RENTS  AND  PROFITS. 

When  and  under  what  circumstances  an  account  thereof  will  be  de- 
creed          265-270 


REPRESENTATIVES,  JUDGMENTS  AGAINST ;  PRACTICE  86 

RESCISSION      . 195 

RETAINER 252 

REVIEW 189 

SALE& 

Of  chattels  by  sheriff;  they  must  be  shown  on  the  day  of  sale  10 

But  it  is  otherwise  of  lands 10 

Venditioni  exponas  gives  the  sheriff  no  authority  to  sell  .        .        .  11 

JFLfa.  is  the  authority  to  the  sheriff 11 

Sale  must  take  place  after  seizure,  whether  venditioni  exponas  issue  or  not  10 

Sales  after  sunset,  when  valid 11 

Under  executions  aided  in  equity 12 

At  sheriff  sale  a  promise  by  him  to  take  the  debtor's  receipt  for  the  surplus 

is  not  binding  under  certain  circumstances         .                •        •■       •  18 

When  such  surplus  should  be  paid  into  court 18 
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Sale  by  sheriff  for  taxes  without  an  order  of  sale,  or  a  >E.  /&,  void         •  40 

Sale  of  the  real  estate  of  the  ancestor,  to  satisfy  a  jodgment  against  the 

executors,  will  be  set  aside 109-125 

When  a  sale,  though  under  execution,  is  Toid  as  to  creditors  .                .         163 
Sale  void  for  fraud,  as  against  a  creditor,  not  made  good  by  a  sabaeqnent 
sale  by  the  vendee,  for  yaluable  consideration,  and  bona  fide  to  one  not 
conusant  of  the  former  fraud,  is  not  purged  of  such  frand   .        .        •        163 
What  is  a  sale,  and  what  a  mortgage 181 

SCIKE  FACIAS. 

Will  lie  on  appeal  bond 17S 

Or  on  any  matter  of  record,  and  the  appeal  bond  is  part  of  the  record    1 73, 1 74 
But  the  bond  ought  to  be  set  out,  or  at  least  enough  of  it  to  show  the  lia- 
bility of  defendant 174 

In  what  cases  a  «ct.  fa.  is  the  proper  remedy  to  revive  a  decree  831 

Need  not  state  the  sum  paid  and  balance  due  931 

When  the  heirs  are  to  be  served  personally  with  a  set.  fa.^  in  order  to  anb- 
ject  lands  descended  to  them  from  their  ancestor,  to  be  sold  for  payment 
of  debts,  and  when  not 299-305 

SECURITY,  COUNTER 14 

SET-OFF. 

Unliquidated  damages  to  be  ascertained  by  the  discretion  of  a  jury,  cannot 
be  set  off 195 

But  unliquidated  damages  to  be  assessed  on  pecuniary  demands,  as  for 
goods  sold  and  delivered,  work  and  labor  done,  and  in  all  cases  where 
indebitatus  assumpsit  will  lie,  may  be  set  off 195 

SETTLEMENT  OF  ADMINISTRATION        .....  109,  123 

SHERIFF. 

If  a  sheriff  takes  a  bond  from  the  defendant  in  an  execution,  this  shall  dis- 
charge defendant  from  the  judgment  by  the  common  law,  and  the  sheriff 
is  answerable  for  the  money .        .        144,  145 

SHERIFFS  SALE. 

Without /a./ S8 

A  purchase  at,  of  the  legal  estate,  and  payment  of  the  purchase  numeyy 
without  a  deed,  would  not  be  a  legal  estate  in  the  purchasers,  and  might 
be  relinquished  or  transferred  by  parol  as  by  verbal  order  to  the  sheriff, 
to  convey  to  another $4 

SPECIFIC  ARTICLES 93 

SPECIFIC  PERFORMANCK 

When  decreed  as  to  contracts  between  individuals                 .        .        .  13 

AVhen  as  to  sales  under  execution 13 
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Will  be  decreed  of  a  parol  agreement,  for  the  sale  of  an  oocnpant  right  68 

Will  not  be  decreed  of  a  covenant  to  pay  damages        ....  78 

Where  there  is,  no  frand  will  be  decreed,  though  a  greater  part  of  the  con- 
sideration fail  from  a  contingent  event  to  which  it  was  natarallj  subject  114 
When  the  thing  cannot  be  had  in  specie,  te  what  time  shall  the  value  be 

referred 92,  98,  126 

Under  what  circumstances  a  vendee  may  insist  on  performance  of  part,  and 

ask  compensation  for  so  much  as  cannot  be  specifically  performed  •  191 
Under  what  circumstances  equity  will  refuse  to  decree  specific  performance  202 
What  contracts  only  will  be  specifically  decreed 208 

STATUTES. 

Of  29th  Charles  IL  ch.  8,  §  10;  8d  and  4th  of  William  and  Mary,  ch.  14; 

5th  of  George  II.  ch.  7,  relative  to  what  property  may  be  sold  under  eze- 

cudon,  are  in  force  here 6,  7,  8,  9 

Statute  of  1807  relative  to  sales  after  sunset,  when  dispensed  with  11 

Of  29th  Charles  II.,  directing  the  creation  of  trusts  to  be  in  writing,  does 

not  extend  to  resulting  trusts 57 

The  act  of  1815,  ch.  88,  concerning  conveyances  of  land,  does  not  apply  to 

equitable  estates 66 

STATUTE  OF  FRAUDS. 

Sales  of  occupant  claims  not  within         .......  68 

The  terms  lands,  tenements,  and  heredUaments,  comprehend  only  legal  and 

not  equitable  estates 62,  68,  66 

Custom  that  a  locator  shall  have  one  third  of  the  lands  surveyed  and 
granted  is  good,  and  it  will  be  decreed  him,  though  no  agreement  in 
writing 248, 252 

SUBMISSION  TO  ARBITRATORS. 

Under  seal  cannot  be  revoked  but  by  deed 58 

Custom  to  the  contraiy  is  void 53 

SUBSEQUENT  PURCHASERS 152 

SURETY. 

Of  an  administrator  cannot  compel  him  to  give  counter-security     .      16, 17, 18 

May  compel  payment  when  money  becomes  dne 16 

Becoming  not  liable  at  law  by  accident,  not  made  so  in  equity  16 

When  delay  of  obligee  will  discharge  him 16 

When  he  may  pray  that  a  bond  shall  be  assigned  to  him  .   16,  1 7 

How  far  liable  as  between  each  other,  and  when  entitled  to  a  decree  over 

against  the  principal 17 

If  he  be  discharged  at  law  by  accident,  will  equity  bind  him  .  87 

A  became  surety  for  B,  and  took  a  conveyance  of  lands  to  secure  himself. 
A  is  afterwards  sued  and  compelled  to  pay  the  debt,  which  is  refunded 
by  B.  Upon  a  bill  filed  by  B  for  reconveyance,  A  will  not  be  allowed 
to  give  testimony  of  the  sacrifice  of  property,  and  so  resist  a  reconvey- 
ance, unless  B  will  allow  him  the  real  value  of  his  property  181 
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Without  an  express  stipulation,  a  surety  who  pays  the  debt  of  his  principal 
can  only  require  his  money  to  be  refunded  to  him  widi  interest .  13S 

SURVEY. 

Not  made  according  to  the  entry  will  not  vitiate  the  entry     .        .  1S€ 

Legal,  though  an  object  called  for  in  the  entry  to  be  in  the  centre  is  noi 

placed  so  by  the  survey 187 

Survey  not  provable  at  all  until  returned  to  the  secretary's  office  .  .  187 
When  a  deviation  may  be  made  from  other  calls,  so  as  to  include  an  object 

directed  by  the  entry  to  be  included 188 

None  but  those  who  are  injured  have  a  right  to  object  to  the  manner  in 

which  an  entry  has  been  surveyed 187 

When  words  in  an  entry  may  be  rejected  in  making  a  survey  in  order  to 

effectuate  the  intent 207,  208 

How  to  be  run  and  what  objects  to  include 234,  282 

The  enterer  may  elect  a  square  or  oblong,  but  cannot  have  the  benefit  of 

both 285,  282 

When  an  error  in  a  survey  may  be  corrected  ....         286,  287 

SURVIVING  PARTNER .  W 

SURVIVORSHIP  OF  WIFE 252 

TENANT  AND  LANDLORD. 

Whilst  in  possession  tenant  cannot  dispute  the  title  of  his  landlord,  nor  ought 
he  to  betray  the  confidence  reposed  in  him  by  delivering  the  possesion  to 
another 91 

But  this  obligation  and  confidence  ceases  with  the  connection  91 

TIME. 

When  and  under  what  circumstances*  it  will  be  a  bar,  and  when  not  283—286 
How  to  be  computed  as  regards  the  limitation  of  actions  in  certain  cases  158 

When  and  under  what  circumstances  lapse  of  time  may  be  compensated  197-199 

TRLAL. 

Under  what  circumstances  equity  will  interfere  where  there  has  been  a  trial 
at  law 11 

New  trial  when  and  under  what  circumstances  granted  •        .        •         '81 

Where  final  at  law  in  its  nature,  and  injustice  be  done  without  default  of 
either  party,  equity  may  interfere 89 

New  trial  not  to  be  granted  merely  for  the  sake  of  costs  ...  89 

Discovery  of  boundaries  cannot  be  made  the  ground  of  a  new  trial  in  eject- 
ment   , 90 

When  a  party  must  produce  affidarits  of  indifferent  persons  for  the  purpose 
of  obtaining  a  new  trial,  and  what  they  must  show      ....        146 

When  and  under  what  circumstances  a  new  trial  will  or  will  not  be  granted 
on  the  ground  of  newly  discovered  testimony 164 

Trial  in  ejectment  directed  to  discover  who  has  the  title  at  law        .  824 
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TEOVER  AND  DETINUE. 

Neither  can  be  supported  where  the  defendant  has  a  lien  upon  the 
goodff 208-206 

TRUSTEE. 

Cannot  at  pleasure  diyest  himself  of  that  character,  and  he  shall  not  act  in 
the  trust  for  himself 269 

UNLIQUIDATED  DAMAGES         .......        192 

USES  AND  TRUSTa 

Bargain  and  payment  of  the  purchase  money  vests  the  use  and  statute  of 

uses  the  possession 6 

Deed  not  registered  or  bond  for  title  will  vest  the  use    .  5 

Use  or  trust  is  liable  to  execution 6, 66-^58 

But  only  bound  from  issuance  Qiji.fcu  and  not  by  the  judgment     .        .  6 

If  a  trust  estate  was  not  liable  at  law  to  satisfy  plaintifi  's  demand,  equity 

could  not  subject  it 56 

Statute  29th  of  Charles  11.,  directing  the  creation  of  trusts  to  be  in  writing 

does  not  extend  to  resulting  trusts  or  trusts  arising  by  implication  of  law  67 
Trust  estates  are  subject  to  the  same  rules  as  legal  estates  in  every  case, 

dower  excepted 68 

Trust  will  arise  to  him  who  pays  the  purchase  money  .  .  .72, 118, 119 
Thistee  is  vested  with  the  legal  title  which  does  not  cease  till  its  object  is 

complete 154 

An  express  trust  not  barred  by  the  statute  of  limitations         .        •  258 

Trustee  cannot  divest  himself  of  that  character  at  pleasure     •        .  269 

VALUE. 

Of  a  specific  article  due  by  contract  on  a  certain  day  shall  be  as  it  stood  on 
the  day  of  failure        . 92 

But  where  the  thing  continues  to  be  demandable  in  specie  the  value  at  the 
time  of  the  formation  of  the  decree  is  the  proper  criterion       98, 126,  181,  202 

Under  what  circumstances  a  court  of  equity  will  decree  without  directing  an 
issue  or  account  as  to  the  value  of  property         .       •        •        .        .        187 

VENDITIONI   EXPONAS. 

Gives  no  authority  to  sheriff  to  sell         .••...•  11 

It  issues  only  to  quicken  the  sheriff  in  his  proyeediDgs     .  .  11 

VENDOR  AND  VENDEE. 

Upon  the  death  of  a  vendor  who  has  contracted  ibr  the  sale  Of  land  the  pur- 
chase money  shall  go  to  his  executors,  and  on  the  death  of  vendee  the 
land  shall  go  to  his  heirs 115 

If  a  vendor  represent  the  quality  of  the  thing  different  from  what  it  is,  or  has 
no  title«  the  vendee  may  be  discharged  from  his  contract     •        •  141 
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On  a  covenant  for  title  of  a  chattel,  if  there  be  a  better  title  in  another,  and 
Tendee  dispoeseosed  though  without  suit,  the  covenant  is  broken  .        161 

In  a  deed  with  warranty  the  vendor  described  the  lands  by  metes  and 
bounds,  adding  the  words,  ^  to  contain  840  acres."  This  amounts  to  a 
stipulation  that  there  is  that  quantity,  and  any  deficiency  shall  be  oooi- 
pensated  by  deduction  from  the  purchase  money         •        .        •         189-192 

Vendee  may  insist  on  performance  of  part  and  compensation  for  the  bal- 
ance         191 

A  vendee  has  a  lien  upon  the  lands  sold  for  the  purchase  money,  whether 
conveyed  to  the  vendee  or  not,  though  the  money  be  secured  by  bond, 
covenant,  or  note,  not  only  against  the  vendee,  but  his  heirs  and  those 
claiming  under  him  with  notice  of  the  vendor's  equity         •        .        .        197 

VERDICT. 

Cannot  find  a  fact  contrary  to  that  which  appears  in  the  verdict  for  the 
defendant 36 

Of  a  jury  summoned  by  the  sheriff  to  try  the  right  of  property  cannot  be 
given  in  evidence  on  a  trial  in  court 163 

When  a  verdict  will  not  be  set  aside  though  improper  testimony  was  ad- 
mitted          164 

VOID  AND  VOIDABLE. 

A  void  estate  in  general  need  only  be  declared  void  by  the  rules  of  a  court 
of  equity,  and  need  not  be  ordered  to  be  transferred    .        .        .  12 

Promise  without  consideration,  void 19,  107 

Securities  for  money  won  by  gaming,  void 20 

Sale  void  for  fraud  against  a  creditor  not  made  good  by  a  subsequent  sale  by 
the  vendee  for  a  valuable  consideration  and  bona  Jide  to  one  not  conusant 
of  the  former  fraud 163 

VOLUNTARY  CONVEYANCES 128 

WAIVER  OF  IRREGULARITY 44 

WARRANTY. 

Under  what  circumstances  a  party  warranting  the  soundness  of  a  horse  is 
to  be  made  liable        • *  .        113 

When  a  vendor  warrants  the  title  of  a  chattel,  if  there  be  a  better  titie  in 
another  and  the  vendee  dispossessed,  though  without  suit,  the  covenant 
for  title  is  broken 161 

Warranty  is  real  or  personal ;  when  the  latter,  a  release  will  make  the  war- 
rantor a  good  witness  without  registration 176,177 

WASTE 211 

WILL. 

Probate  must  be  made  in  the  county  where  the  testator  died  and  resided  at 
the  time  of  his  death,  or  it  is  void 221 


INDEX  TO  8  HAYWOOD.  788 

Probate  being  voidf  neither  the  executor  nor  legatee  can  derive  anj  right 
under  the  will  228 

The  coort  cannot  inquire  intbthe  question,  will  or  no  will«  odierwiae  than  by 
the  probate 228 

WITNESS. 

One  witnesB  with  dreumstances  will  authorize  a  decree  though  against  the 
poatiYe  statement  in  the  answer,  but  without  circumstances  will  not      19, 142 

Interested,  cannot  be  examined 80 

Belease  of  a  warrantor  where  the  ooTcnant  is  merely  personal,  makes  him 
a  good  witness  without  registration 176,177 
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ABATEMENT. 

FAOI 

Defendant  rending  oat  of  the  circuit,  bill  abatable         •       .       •       ,         54 

ACCOUNTS.    Sea  Dbgbex. 

Examinadon  of,  not  within  the  order  of  reference,  nor  if  the  pleadings  must 

be  paid  for  by  him  who  produces  them S5 

Settled,  upon  what  terms  the  court  will  open  .                         .        •         211,  212 
Cannot  be  opened  except  as  to  the  articles  shown  to  be  probably  erroneous    212 
Referred  to  the  master,  witnesses  cannot  be  examined  in  court  upon  excep- 
tion to         . 2U 

For  timber  cut  down,  &o.,  will  not  be  decreed  in  equity  until  plaintiiF's  title 
'  be  established  at  law    •        .        •      ^ 284 

ACCOBD. 

II  an  accord  be  made  and  money  paid  by  deed,  on  a  warranty  for  lands 
deficient,  the  parties  are  estopped  to  allege  that  some  of  the  deficiencies 
did  not  exist 208 

ACTION. 
One  cause  of,  cannot  be  split  into  many 161 

ADMINISTRATION 56,60 

ADMISSIONS. 

Of  an  agent  after  he  hftmcitu  officio,  not  good  against  his  principal       .  6 
Failing  to  answer,  or  not  answering  directly,  is  not  to  be  taken  as  an  ad- 
mission         292 


AGREEMENTS. 
Relative  to  caveat  causes  binding  on  the  parties 52 

ALIMONY. 

Cannot  be  disallowed  in  a  collateral  action,  till  the  decree  for  it  be  set 

aside 76,  77 

60 
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AMENDMENT. 
In  a  bill,  after  the  court  had  i»t>iioaiiced  that  it  ought  to  be  diimiflBed     .        81 
Supreme  Court  may  order  pleadings   to  be  amended,  and  upon  irbat 

terma 97, 109 

Cannot  be  made  by  insisting  on  untruth  •  •        ...       199 

ANSWER. 

What  is  stated  in  the  bill  and  not  answered  unto,  is  not  in  issae  92 

What  is  asserted  in  the  answer  and  not  proved,  is  not  to  be  regarded  99 

Not  amendable  after  interlocutory  decree S09 

Nor  after  depositions  taken,  if  he  can  have  a  cross-bill    ....  209 

Nor  if  it  can  be  insisted  in  the  answer  to  the  amended  bill       ...  202 
If  matter  already  acted  upon  be  put  in  tlie  answer  to  the  amended  bill,  or 

impertinent' matter,  the  plaintiff  may  except  and  have  it  stricken  out  .  202 

If  the  answer  evade  a  fact  no  issue  is  upon  it          .....  292 

If  an  answer  be  very  evasive,  the  court  may  order  it  to  be  taken  off  the  file  292 

APPEAL. 

Though  brought  up  within  15  days  shall  not  be  dismissed  if  errora  be  as- 
signed on  the  first  day  of  the  term 256 

APPEARANCE. 
Cures  defect  of  process .162 

APPLICATION. 

To  the  sheriff  for  moneys  collected,  must  be  by  one  who  can  give  a  valid 
receipt 192 

APPRENTICE. 

Bonds;  moneys  received  in  the  name  of  the  chairman  after  judgment  bebug 
to  the  apprentice  ;  receipt  by  his  attorney  is  receipt^by  him        .        .       104 

ARBITRATION. 
An  attorney  cannot  submit  for  his  principal  without  an  express  authority        65 

ARTICLES. 

To  pay  out  of  goods,  &c.,  the  debts  originally  contracted  by  P.  &  A.  with 
B.  P.  &  A,  who  were  partners,  and  each  with  sureties  gave  several  notes 
for  half  the  purchase  money ;  those  words  extend  to  both  notes  .  117 

ASSAULT  AND  BATTERY 271 

ASSIGNMENT. 

Long  acquiescence  by  the  enterer  after  the  assignment  claimed  and  acted 
upon  by  another,  will  raise  a  presumption  of  its  regularity  without  contrary 
circumstances  ;  so  if  two  grantees  claim  a^  assignees,  proof  that  one  of  two 
assignments  was  not  made  by  the  enterer,  condemns  it         .        .        .       181 
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If  there  be  several  assignments  and  no  proof,  presumption  and  date  will  de- 
cide the  priority 181 

ATTACHMENT. 

Judicial,  cannot  issue  against  a-defendant  in  another  county  ftom  the  County 

Court,  nor  can  an  o/ia^ •       ...        .        .        197 

Judicial  attachment  oe  alias  directed  to  a  wrong  county  may  be  abated  on  a 

plea  of  abatement        ..       ...       ^       .......        .        197 

Judicial  attachment  cannot  go  to  another  county  than  that  the  writ  was 

directed  to ......  198 

Judicial  attachment  or  tUias  cannot  be  directed  by  the  .Circuit  Court  out  of 

the  county  of  defendant's  residence     .        •  .        •        .        198 

Judicial  attachment  or  alias  must  issue  from  the  term  the  non  est  inventus  is 

returned  to 198 

Alias  awarded  or  ordered  in  the  record  will  not  ansnrer  the  purpose  of  an 

actual  aUas 199 

ATTORNEYS. 

Not  allowed  to  extort  unreasonable  sums  from  clients  during  the  pendency 
of  a  suit      .        .        .        .        •        •  .        •        ,        .        292 

BAILMENT,  LOCATIO  REI 10 

BARON  AND  FEME. 

Baron  may  be  a  trustee  for  the  wife        .        •  ...  S 

If  the  wife  by  ill-treatment  separate  from  her  husband,  and  her  father  die, 
and  the  husband  or  his  assignee  sue  for  her  share,  equity  will  not  help  him 
unless  he  provide  for  her,  and  will  restrain  him  from  proceeding  to  recover 

her  share  in  another  court 24 

The  assent  of  the  wife  to  the  assignment  of  her  share  shall  not  prejudice  her     24 

BASTARDY.    See  Filiation. 

The  County  Court  may  bind  one  by  recognizance  to  perform  their  orders  in 
relation  to,  and  may  from  time  to  time  make  such  orders  as  the  necessity 
of  the  case'  requires 222 

BILL  IN  EQUITY. 
Proof  beyond  the  allegations  of,  not  admissible        .        •        .  114 

BILL  OF  REVIEW. 

For  costs         .        .        .        .        .        .        .      '  .        .        .  86 

When  granted 57 

Rehearing 58 

See  Review, 

BOND.    See  Oblioatioks;  Fleas  akd  Pleadings. 
To  permit  A,  and  B,  his  wife,  to  enjoy  lands  during  the  term  of  their  lives, 
cannot  be  assigned  by  the  husband  so  as  to  defeat  the  wife's  claims  afler 
his  death 1>  2 
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Such  boad  shall  be  carried  into  specific  exeeutioii  for  the  hhbb       .        •  4 

A  volantary  bond  is  good  in  law  and  eqnity    .......  6 

A  word  omitted  out  of  a  condition  may  be  supplied  to  support  the  bond,  and 

against  a  surety  as  well  as  principal 258 

If  impeached  for  dnreM,  obligee  or  aaeignee  must  pvodnoe  the  aobscrilnng 

witness  if  to  be  had     ..       ^« .  7 

If  assigned  after  the  day  of  payoicnt,  the  assignee  is  subjeet  to  the  eqmty 

attached  toit  »^^.^«.^..  .^11 
Bonds  void  at  common  law,  for  what  causes  ;  so  are  contracts  in  firand  206 

Bond  official  to  J.  Sevier,  Grovemor,  when  W.  B.  is  Governor,  may  be  sued 

on «8 

A  bond  is  obligatory  upon  one  whose  name  is  not  in  the  body,  but  who  htm 

signed  and  sealed  it 08 

Bonds  need  not  be  recorded  to  enable  a  co-obligor  who  has  paid  the  dri»t  na 

party  to  recover  against  die  ezecuton  of  the  obligie  .  .  •  •  tS9 
B<md  to  recover  lands  need  not  be  recorded  under  1794,  oh.  6,  ezeept  as 

between  the  obligee  and  executor  2S9 

Not  as  between  the  obligee  and  living  co-obligor 289 

Why  required  as  to  the  executor 835 

If  without  oyer  a  bond  be  demurred  to,  it  is  then  too  late  to  quesdon  the  not 

making  profert,  the  demurrer  being  to  the  breach        .        .  257,  258 

BOUNDARY,  HEARSAY 121 

CAPIAS  AD  SATISFA€3£NDUM. 

Being  taken  by,  is  no  satisfaction  of  the  debt 59 

CARRIERS. 
Measure  of  damages 113 

CERTIORABL 
All  infeiior  jurisdictions  are  regulated  and  corrected  by  means  of  this  writ        72 
To  have  a  new  trial,  for  what  causes  it  shall  issue    ...•••        145 
For  reversal,  only  proper  in  cases  of  inferior  jurisdictions        .        .        •         100 

How  to  be  acted  on  as  substitute  for  appeal 101, 148 

The  application  for  in  such  oi4;ht  to  be  in  letmuMe  time      .        .  101 

For  what'causes  it  may  issue  ........         101 

A  second  for  the  same  cause  not  allowable  unless  in  very  special  cases    .         101 
Facts  which  might  have  been  st^ed  in  a  former  one  shall  not  be  stated  in  a 

second '  ....        241 

Should  be  obtained  at  or  before  the  first  term  of  the  revising  court  after  the 

trial  below,  unless  in  some  extraordinary  case     .        .        .        .        •         14B 
The  court  will  send  one  to  remove  parts  of  the  record  not  brought  up  with 

the  appeal  papers,  but  referred  to  in  them 196 

The  purposes,  qualities,  and  application  there<^ 55,  70 

Every  second  one  is  void  unless  for  tome  extraordinary  faet,  and  its  con- 
sequents     •        •••.., 241 


INDEX  TO  4  HAYWOOD,  789 


CHAIRMAN. 

I        A  suit  profleonted  in  his  name,  And  the  moneyt  reeortred  bj  th«  partj  inr 

jnred,  no  further  proceeding  can  lie  in  his  name    .  .       107, 108 

CHANCERY  JURISDICTION 58 

'        CONCEALMENT 124 

'  CONDITIONAL  SALE. 

^        What  10 92,200 

'  CONSIDERATION. 

^        W^nt  of  cannot  be  ui^d  agamst  a  bond,  except  where  it  was  expected  and 

Mb 6 

Is  necessarf  to  an  agreement  or  note  onlesB  negotiated  .       .       •       .         80 

When  the  failure  of,  is  recoyerable 209 

If  fiulare  of  consideration  of  a  bond  be  alleg^  in  equity,  he  ihat  alleges  must 
proye  it 292 

CONSTRUCTION. 
Of  a  covenant,  how  to  be  made 16,17 

CONTRACT.    See  RssciNDiNa. 
When  rescinded  for  misrepresentation 127 

COSTS. 

if  one  be  made  party  to  a  bill  in  equity  as  por^aser  of  the  land  in  dispute, 
who  is  not  so,  the  principal  defendant,  who  caused  the  necessity  for  the  suit, 
shaU  pay  them,  and  not  the  plaintifi",  who  was  obliged  to  make  all  neces- 
sary, and  was  informed  that  the  other  had  become  probably  a  porchaser     190 

Taxation  cannot  be  complained  of  when  it  is  urged  that  the  party  apply- 
ing ought  not  to  pay  at  all    ...  85 

Costs  are  discretionary »        .        .        .        .  88 

Costs  of  a  forcible  entry  by  whom  to  be  paid 272 

COUNSEL. 

Of  plaintiff,  told  the  counsel  of  defendant,  last  term,  that  they  did  not  ex- 
pect to  recoyer  against  A,  one  of  the  defendants,  but  refused  to  dismiss 
the  bill;  that  shall  not  be  a  cause  for  a  rehearing        •       .        .       •  7 

COUNTY  COURT 00 

COVENANT. 

Not  stated  to  be  under  seal,  but  the  plea  speaking  of  it  as  a  coyenant,  will 
be  so  taken  by  the  court 201 

When  eyidence  is  to  be  taken,  must  say  by  elder  and  better,  and  by  one 
existing  at  or  before  the  coyenant,  and  also  it  must  be  stated  not  by  the 
estate  excepted  agunst  in  the  oofonant 201 
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CROSS-BILL. 
When  and  upon  wliat  terms  allowed  of 287,  288 

DAMAGES. 
To  the  yalne  of  the  goods,  at  the  port  of  reception,  is  the  proper  standard  89 

The  valae  of  the  land  at  the  time  the  covenant  to  conyey  is  broken,  is  the 
standard  of  damages  ..       .. 2S5 

DECEEE.    See  Pabties. 
If.  obtained  by  a  particnlar  statement  of  some  facts  and  concealment  of 
others,  shall  be  set  aside  upon  an  original  bill,  in  the  nature  of  a  bill  of 

reyiew ....  89 

And  in  such  cases,  the  decree  will  be  suspended  till  hearing  ...  90 

If  a  decree  be  made  without  referring  the  account  to  the  master,  and  there 
be  a  inistake  in  not  allowing  seyeral  items,  the  decree  shall  be  <^>ened  as 
far  as  the  niistake  goes        • 88 

DEEDS. 
May  be  defeated  by  the  plea  of  lunacy  or  drunkenness  .        ...  80 

DEFECT  OF  TITLE 84 

DEMURRER. 
Bad  in  part  is  bad  for  all 290 

-  -  •  •  •        ■ 

DEPOSITIONS. 
Ought  not  to  be  given  to  a  party  by  the  clerk,  to  be  transmitted  to  the  Su- 
preme Court ;  other  evidence  may •        .         101 

DEVASTAVIT. 
How  surety  chaiged  for       .  .        .  ...  58 

I 

DEVISE.    See  Will. 

DISCONTINUANCE. 
Is  aided  by  82  Henry  VIH.  ch.  SO,  and  the  4th  and  5th  of  Anne,  ch.  16         251 

DIVORCE,  ALIMONY 75 

ENTRIES. 

A  reputed  boundary  called  for  shall  be  adhefred  to         .        •  .        267 

If  in  a  copy  produced  there  be  a  manifest  omission  of  a  course,  and  that  mis- 
take oif  such  a  nature  that  it  ought  not  to  alter  the  verdict,  the  court  will 

not  order  a  new  trial  for  that .*       .        185 

How  construed  when  several  calls 267 

Calling  for  a  tree  at  a  place  described,  there  being  two  places  of  that  de- 
scription, the  tree  found  at  one,  and  not  at  the  other,  will  fix  the  entiy 
there 164 
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An  improTement  called  for,  if  settled  on,  is  a  principal  call  .  268 

If  it  specify  the  beginning,  some  spot  to  be  included  or  touched  on  to  be  a 

boundary,  it  is  special  enough 157,  158 

If  it  will  fit  several  places,  is  good  for  no  place      .....        141 

What  is  a  special  entry 156 

How  to  oonstrue  the  word  *^ opposite'*  in  one 156 

The  acts  of  the  locator  cannot  be  resorted  to  in  explanation  of  an  entry, 
nor  his  plat  and  certificate  .        ........        156 

When  special  or  not      .        .  .        .        .        .        .        .         140,278 

The  intent  of  the  locator  not  admissible  to  explain  one  .  140 

Opposite  to  I.  S.'s  5,000  acre  tract,  how  construed  156 

An  entry  abandoned,  settling  at  another  place,  cannot  be  treated  as  aban- 
doned, in  a  court  of  law,  by  a  subsequent  enterer              .                .        268 
Court  of  law  will  not  go  further  back  than  the  entry     .        .        .        •        262 
What  is  a  special  one 264 

EQUITY. 

If  defendant  can  effectually  defend  in  either  court,  and  is  sued  at  law,  and 
fails  there,  he  cannot  then  come  into  equity  except  upon  peculiar  circum- 
stances          7 

Such  option  is  allowable  in  ejectment  causes 8 

Removed  entry 277 

Where  defendant  has  a  good  defense,  and  intended  to  make  it,  and  is  dis- 
appointed by  his  counsel  pleading  improperly,  equity  will  relieve        .  8 

Will  not  interfere  after  a  judgment  at  law,  unless  at  law  the  defense  could 
not  be  made  available,  or  the  merits  excluded  firom  hearing  by  firaud  .  18 

Will  not  interfere  where  the  party  can  defend  himself  at  law         .        .  80 

If  plaintiff  may  sue  in  equity,  or  at  law  in  ejectment,  and  he  sue  there  and 
fail,  he  may  then  sue  in  equity 197 

If  at  law  an  equitable  question  be  improperly  decided,  a  bill  will  lie  in 
equity  to  set  it  right 168 

Cannot  interfere  against  a  judgment  at  law  unless  hindered  by  some  unto- 
ward circumstance  from  making  defense 209 

A  bill  in  equity  will  lie  alleging  fraudulent  circumstances  in  conveying 
property  to  the  injury  of  creditors 290 

Equity  will  detain  money  in  the  hands  of  a  sheriff,  if  there  be  no  prospect 
of  getting  it  back,  or  difficulties  be  reasonably  apprehended  if  recovered, 
should  it  go  out  of  the  hands  of  the  sheriff  at  law       .        •        .        •        290 

EQUITY  OF  REDEMPTION. 
Cannot  be  sold  by^.  fa 92 

ERROR.    See  Nonsuit. 

Will  lie  for  the  defendant  in  a  criminal  case,  but  not  against  him   .  110 

On  a  writ  of,  the  court  may  look  back  to  a  plea  in  abatement  improperly 

overruled .        .        199,  200 

When  it  is  the  proper  remedy,  that  the  certiorari  cannot  be  asngned  in 

that  which  is  for  the  advantage  of  the  assignor 242 
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If,  when  a  cause  is  caUedi  neither  party  appear  in  a  criminal  oatty  the  per- 
son indicted  ihall  be  called  en  hit  reoognisanoef  and  the  ooori  will  pro- 
ceed     274 

E8CAPR 

An  action  for,  is  proper  where  a  defense  can  be  made  thai  cannot  be  made 
on  a  set.  ya.  against  the  sheriff  as  bail 66 

The  sheriff  is,  in  many  cases,  excusable,  though  the  prisoner  be  not  £Kth- 
coming C€ 

ESTATE.    See  Fee  Sixple. 

EVIDENCE. 

A  written  enlistment,  returned  into  a  public  office,  and  one  anthoriaed  to 
give  copies,  the  contents  may  be  prored  by  parol        •        •        .        .  74 

The  defendant  calls  for  the  plaintiff's  account-book,  and  uses  it;  he  there- 
by makes  it  evidence ,        .       .        109 

Copy  of  a  grant  from  the  Secretary's  office  is  good  where  the  grant  itself  is 
lost 122 

Copy  of  a  deed  is  good  when  by  law  the  produoer  is  not  the  keeper  of  the 
deed 122 

What  a  landlord  lias  said  is  evidence  against  his  tenants,  and  is  evidence 
agunst  a  co-defendant  of  the  latter  gone 123 

EXCEPTIONS  TO  MASTER'S  REPORT US 

EXECUTORS. 

If  sued  for  several  debts  of  equal  dignity  and  he  hath  assets  but  for  one,  be 
must  confess  judgment  to  one  and  plead  it  to  the  others    •        •        •         160 

If  in  such  case  he  hath  assets  enough  to  pay  only  a  part  of  one  demand,  he 
ought  by  plea  to  appropriate  them  to  one,  and  plead  that  he  has  done  ao 
to  the  others 1 60 

A  demand  for  moneys  paid  as  surety  of  the  testator,  is  not  of  equal  dignity 
with  an  account  settled  and  signed  by  the  debtor  .        •        •        161 

If  a  judgment  be  obtained  against  an  administratrix  and  executor,  it  cannot 
affect  property  in  the  hands  of  a  third  person  which  the  testator  conveyed 
to  him  to  defraud  oreditors  • 296,  298 

The  executor  may  plead  debts  of  a  higher  dignity  enough  to  cover  his  aawts  161 

Must  collect  a  debt  bequeathed  to  a  legatee  in  due  time,  or  shall  be  liable 
for  it  to  him 135 

How  far  a  receipt  by  one  shall  charge  the  other  upon  a  note  pven  by  all  185, 186 

If  judgment  be  taken  against  an  executor  upon  motion,  he  may  show  his 
want  of  assets  in  his  plea  to  a^.  fa.  to  have  execution  de  bonis  propriU    240 

An  action  may  be  revived  against  an  executor  de  son  tort  as  well  as  against 
a  rightful  executor 296 

EXECUTION.   See  Fibbi  Facias 
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FEfi  8TMPLE,  OB  FOR  LIFE. 

A,  by  deed,  says,  *'  Also  I  give,  after  my  death,  and  the  death  of  my  wife, 
Mary,  all  tke  tract,  &o.,  I  now  live  on,  &c.,  to  be  equally  divided  amongst 
all  my  aforesaid  children,  to  them  and  their  heirs  forever.**  This  gives  a 
life  esUte  to  the  wife 8S9 

FEES. 
To  sorveyors  for  their  services 287 

FIERI  FACIAS. 

The  vendee  at  execution  sale,  issued  upon  an  erroneous  judgment,  will  not 
be  affected  by  reversal 61 

A,Ji.  fa.  reissued  in  1798  indorsed  "  aliated,**  is  a  new  or  second  execution, 
and  refers  to  the  words  in  the  body  of  the  act  and  adopts  them,  and  is 
good 191 

The  moneys  collected  under,  should  by  the  common  law  be  returned  into 
court 162 

The  vendee  of  lands  under  a  sale  by^.  /a.  b  subject  to  all  equities  the  de- 
fendant was,  and  is  liable  to  convey  to  others  as  he  was      «       .  179 

Fu  fa,  against  the  husband  will  sell  the  life  estate  of  the  wife  in  lands  so 
long  as  his  life  continues     •••••....        2S4 

Land  purchased  and  the  title  used  by  a  bond  to  the  purchaser  to  convey, 
whether  liable  to  be  sold  by^.  fa.  and  of  the  obligee         .        .        .        294 

Mere  equities,  whether  liable  or  not,  if  the  land  to  be  subjected  in  equity        294 

AJi.  fa.  to  be  levied  of  assets  in  the  hands  of  the  administrator,  cannot  be 
levied  of  property  in  the  bandd  of  an  executor  de  son  tort,  which  he  claims 
by  conveyance  from  the  intestate 296,  298 

FILIATION. 

A  single  woman  charges  A  to  be  the  father  of  the  child  she  is  big  with,  and 
before  the  child  is  born  she  marries  B ;  the  person  chaiged  as  the  father 
is  so  for  the  purpose  of  maintenance 221 

As  to  the  chUd,  he  is  not  affected  by  the  oath  of  the  mother  .        •  222 

FORMER  JUDGMENT 77,  94 

FRAUD. 

To  be  relieved  against,  must  be  operative  as  well  as  intended  46 

To  set  aside  a  solemn  agreement  ought  to  be  veiy  clear  ...         48 

He  that  alleges  a  fraud  by  himself  shall  not  be  relieved  against  one        .  48 

FRAUDULENT  CONVEYANCES  . 289 

GRANTS. 

Cannot  relate,  when  not  founded  on  an  equitable  title.  The  grantee  must 
have  a  right  to  the  entry  or  his  grant  cannot  relate :  so,  if  the  land 
granted  be  not  the  land  entered,  grant  upon  an  entry  assigned  by  the 
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grantee  cannot  relate;  of  two  grants,  tbat  one  will  not  relate  which  is  not 
founded  upon  an  equitable  estate;  lessee  will  prevail  against  one  who  is 
not  an  assignee  ;  also,  a  first  assignee  against  a  later  .  181 

Grants  cannot  relate  to  imperfect  entries 142, 167 

Will  relate  when  the  enterer  is  a  trustee  not  appearing  in  the  entiy,  and  not 
known  to  the  purchaser  of  the  entry •        •         181 

Where  the  entry  does  not  cover  the  lands  in  the  grant,  the  latter  takes  effect 
from  the  date 175 

Two  grants  issued  the  same  day;  priority  of  number  shall  prevail  17€ 

GUARDIANS. 

Testamentary,  in  what  cases  the  County  Court  may  remove    ...  31 

The  court  may  appoint  any  one  they  see  fit,  to  defend  for  the  ward        .  SI 

The  County  Court  ought  not  to  appoint  one  whose  interests  are  inoonastent 

with  that  of  the  ward,  as  the  executor  who  is  to  account  to  the  ward    .  IS 

A  special  guardian  may  be  appointed  to  defend  where  the  general  guardian 

is  a  party  concerned 845 

Special  guardian  cannot  be  appointed  to  sell  lands  under  1 789,  ch.  39     .         146 

Guardian  ad  litem  where  there  is  a  general  one 246 

Not  to  be  appointed  but  in  cases  of  extreme  necessity     .  .        24 7,  248 

None  but  the  genehd  guardian  can  be  appoint^  to  sell  lands  .        .         249 

HABEAS  CORPUS. 

If  the  return  be  legally  sufficient  the  court  cannot  try  the  fact  upon  affidavits, 
but  must  take  it  for  the  present  as  true;  nor  can  the  return  be  [Headed  to, 
nor  can  an  issue  be  made  upon  it 166 

After  judgment  for  a  false  return  for  the  plaintiff  in  an  action,  an  aUas  or  p/ti- 
ries  will  issue 167,  168 

HUSBAND  AND  WIFE. 

Husband  trustee 1 

Wife's  equity 19 

IMPROVEMENTS. 
When  allowed  in  equity 151,  15S 

INDICTMENT. 

If  an  indictment  concluded  against  a  statute  and  the  party  be  found  goilty 
of  an  offense  at  conm&on  law  only,  the  court  will  give  judgment  on  that    274 

INFANTS. 

A  contract  made  for  the  benefit  of  one  will  bind  him  if  reasonable,  made  by 
his  near  relations 295 

INFERIOR  JURISDICTIONS. 

Must  have  power  over  the  subject  or  their  acts  are  void  ...  55 

When  jurisdiction  depends  upon  the  sum,  how  is  it  to  be  estimated  •        106 
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mJXJNCTION. 

A  second  may  be  allowed  upon  an  amended  bill 85 

Tbe  court,  looking  into  the  bill  on  a  demorrery  may  diflsolve  ibr  part  and  * 
retain  for  the  rendue •       .        •         290, 291 

INSANITY 77 

INTEREST. 

If  the  value  of  the  use  of  a  plantation  exceed  the  interest,  the  excess  shall  be 

.credited  to  the  plaintiff,  though  agreed  that  all  should  go  for  interest  204,  205 
Equity  will  order  the  refunding  of  all  above  legal  interest  92 

JOINDER. 

Two  sureties  having  paid  money  for  the  principal,  cannot  jmn  at  common 
bw 188 

•  •  •  •  "  ■ 

Two  are  sued  and  served  with  process,  and  one  is  declared  against,  and  as  to 

him  judgment  is  taken  by  default ;  it  is  helped  by  the  statutes  of  jeofails     252 
It  shall  not  be  reversed,  for  he  could  have  demurred  for  the  variance      •        252 

JOINT  AND   SEVERAL. 

If  there  be  several  joint  obligors  doubled,  whether  any  one  or  more  can  re- 
cover without  joining  the  others  .        •        ••....        151 

Of  joint  obligors 152 

If  the  surviving  obligees  sue  without  the  executors  of  the  deceased,  the  de- 
fendant may  plead  in  abatement 152, 158 

JUDGE. 

Is  not  bound  to  state  the  evidence  to  the  jury 124 

Judges  cannot  determine  matters  of  fact  without  a  jury  .  166 

JUDGMENTS. 
A  judgment  is  void  if  a  defendant  has  not  been  served  with  process  59 

JUDICIAL  ATTACHMENT 197 

JUDICIAL  KNOWLEDGE 216 

JURISDICTION.    See  Intebiob  Jubisdictions. 

JUSTICES. 
An  implied  assumpsit  not  being  an  agreement  signed  by  the  parties,  is  not 
within  the  jurisdiction 1^8 

« 

LANDLORD. 
Must  be  placed  m  statu  quo,  before  the  tenant  can  be  allowed  to  take  any 

step  to  his  disadvantage      ..;.;...*        207 
The  tenant  must  pay  rent  to  his  landlord  for  the  enjoyment  though  he  hath 

notitle 209 
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LAin>ft. 

If  luid  be  lold,  and  the  purchaser  be  floed  for  the  purchase  mooej',  and  ob- 
tain an  injaoetioii  alleginir  that  he  had  no  title,  the  rettdor  mist  Aaw  one 
bel^Mra  the  iajanction  shall  be  diasolTed 8€ 

If  the  Tender  coyenant  to  convej  with  warranty  he  cannot  say  tiiafc  A*  per- 
son from  whom  he  purchased  will  oonvej 86 

Lands  sdd,  and  imperfect  title  made  good  bj  the  Tendee  ;  this  shall  be  for 
the  benefit  of  the  vendor,  he  paying  the  expense         ....        14S 

The  obligees  who  have  pnrchased,  cannot  take  part  and  clum  damages  for 
the  residue 150 

LATENT  D£F£CT 223 

LAW  OF   THE  LAND. 
What  it  is 167,  168 

LIMITATIONS. 

If  several  be  in  possession,  the  legal  possession  is  in  turn  who  hath  the  iHle      171 

A  bond  is  not  a  color  of  title 185 

A  color  of  title,  what 185,284 

Cestui  que  tnut  cannot  sne  at  law,  bot  the  trustee  most  or  be  barred  184 

One  disability  coeval  with  the  defendant's  posseiKon  lastiag  till  another 
commences,  will  prevent  the  party  from  being  barred,  as  infhiicy  and 

coverture    . •       .       «        .        184 

There  is  no  act  limiting  a  suit  for  a  legacy 185 

Equity  may  order  the  defendant  not  to  insist  upon  the  act  of  limitations  for 
such  time  as  the  suit  depended  in  equity 212 

MISTAKE  OF  COUNSEL 4 

MORTGAGE. 
What  18,  and  upon  what  terms  redeemed 62,  SIS 

MULTIPLICITY  OF  ACTIONS.     See  Actiok,  151. 
A  bill  will  lie  to  prevent  multiplicity  of  actions  at  law    ....        168 

NE  EXEAT. 
To  prevent  the  removal  of  property  sued  for,  how  worded      .  189 

NEW  TRIAL. 

Not  to  be  ordered  for  defect  of  a  copy,  when  after  a  correct  one  shall  have 
been  produced,  the  same  verdict  ought  to  be  given  .  165 

New  trial  refused  by  the  Circuit  Court -will  also  be  refused  by  the  Supreme 
Court,  unless  for  wrong  directions  of  the  judge,  or  of  uncommon  rashnoB 
in  the  jury  .••.••...••        204 
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NON  EST  INVENTUS. 

Cannot  be  retnrned  until  the  sheriff  hath  been  at  the  place  of  abode  of  the 
detodant ,        .        297 

Jaiplies  that  the  residence  of  the  defendant  «  in  the  oonntj,  and  that  the 
sherUT  hath  bean  at  fte  place  of  abode too 

NONSUIT. 
If  suffered  agreeab^  to  the  opinion  of  the  court,  and  the  oonrt  wOl  not  set  it 
aside  though  the  opinion  were  a  wrong  one,  error  lies  .        .        .        188 

NOTICE. 

Kinds  of        . $30 

What  proof  of  notice 286 

NUL  TIEL  RECORD 56 

OTER.     See  Pleas  and  FtsADiNoa. 

PAROL. 
A  written  agreement  cannot  be  vazied  hj  parol,  nor  ayoided  in  equity  132 

PARTIES. 
All  who  are  parties  to  a  decree  are  bound  by  it       •  .        .        190 

PARTITION- 

Bill  for,  will  not  lie>ll  the  plaintiff  has  recoyered  possession   ...        295 

PAUPERS. 

A  pauper  ma/ still  sue  tnybrma  ;xiiipert5,  and  the  incidents  thereto  194 

In  equity,  the  court,  in  favor  of  the  plaintiff  who  is  a  pauper,  will  depart 
from  the  rule  in  this  State  of  ordering  the  costs  to  be  paid  in  the  first 
instance  by  the  plaintiff,  where  the  defendant  is  out  of  the  State,  and  that 

he  shall  recoTer  them  over  agunst  the  defendant         ....        194 

* 

PAYMENT  OF  MONEY  INTO  COURT. 
What  is  the  effect  thereof,  and  how  it  is  done 28 

PLEAS  AND  PLEADINGS. 
The  modem  why  is  to  declare  on  the  bond  and  condition,  to  which  the 

defendant  pleads  to  issue 07 

How  a  breach  is  to  be  stated  87 

That  which  amounts  to  saying  there  is  no  such  record,  should  state  precisely 

nvlHel  record 09 

Pleas  ought  to  be  so  stated  as  to  induce  an  issue  without  circuity     .        .  59 

A  wrong  conclusion  is  not  fatal  upon  general  demurrer  ;  but  upon  a  special 

one  the  court  will  set  aside  the  plea 60 

A  wrong  conclusion  is  cured  by  our  act  of  1809,  ch.  49,  5  1    .  .  ^0 
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In  pleading  a  discharge  from  a  motion,  it  oaght  to  state  for  wliat  caose  and 
object  it  was  prosecuted  upon,  and  the  bond  set  out  in  it  becomes  part  95 

Of  the  declaration S4S 

If  to  a  writing  sealed,  non  est  factum  be  pleaded,  and  the  writing  be  set 
out,  it  will  show  the  execution  intended  to  be  proTed  ....         244 

It  is  not  a  Tariance  of  the  latter  part,  to  show  something  in  addition  to  the 
former,  and  be  ezplanatorj 244 

POOR  PERSONS 193 

POSSESSION. 

May  cure  the  ambiguity  of  an  entry,  but  not  remove  it  from  its  proper 
place IM 

PRINCIPAL  AND  SURETY 44,  120,  235,  254 

PROCESS. 
Appearance  cures  the  want  of 59 

I 

PRODUCTION  OF  PAPERS 73 

PURCHASE  AND  REPURCHASE. 
Purchase  with  liberty  to  repurchase,  what 92 

RECORDS. 
Not  records,  but  transcripts,  should  be  sent  to  the  Supreme  Court  fitm  the 

Circuit  Courts,  on  appeals 98 

The  court  papers  ought  never  to  be  out  of  the  clerk's  custody  99 

REHEARING.    See  Rsyibw. 
When  allowable,  and  how  to  be  obtained,  and  when  •  46,  53 

REPORT. 

Exceptions  to  a  report  upon  an  account,  how  investigated     ...  84 

Of  reports* and  exceptions  to  them;  and  of  motions,  &c.,  of  the  examination 
of  witnesses  upon  exceptions;  and  of  the  exceptions  themselves;  and  of 
examining. the  parties  upon  interrogatories ;  and  of  the  production  of 
books,  papers,  &c 255 

REPRESENTATIVE. 
Payment  of  debts  by,  out  of  his  own  means 1,  242 

RESCINDING. 

If  the  object  aimed  at  be  misrepresented  to  the  purchaser,  equity  will 
rescind 197 

REVIEW. 

Bill  of,  when  and  how  to  be  obtained ^1^  5%^  53 

WiU  Ue  for  costs 43 
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May  be  brought  far  errors  in  law,  witbont  the  consent  of  the  court  190 
Will  lie,  where  material  testimony  is  discovered  too  late  to  be  used  on  the 

hearing 62 

For  what  canses  a  bill  of  review,  on  a  rehearing,  will  be  allowed  .  5S 
Review  will  not  lie  for  wrong  interferences  of  the  court,  in  matters  of  evi- 
dence        .•••••••.•••  190 

Bill  of,  will  not  lie  for  miscalculations  of  sums  of  money        .        •  190 
The  newly  discovered  evidence  for  which  a  bill  of  review  will  be  allowed, 

must  be  as  to  facts  in  issue,  at  the  hearing 190 

BOADS Ill 

SALES. 

If  the  property  sold  be  unsound,  the  vendor  is  not  liable  unless  he  knew  of 
the  unsoundness  and  concealed  it 228,  228 

SALE  WITH  LIBERTY  TO  PURCHASE 90 

SHERIFF. 

Money  collected  on  execution 161,  191 

His  duty  with  respect  to  returning  writs  of  execution  198 

Could  not  serve  a  rule  to  show  cause  why  an  attachment  should  not  iasae 
until  enabled  by  statute 192 

SLANDER 

The  court  will  not  look  for  a  possible  case  in  which  the  words  might  have 
been  innocently  spoken,  but  will  understand  them  as  others  do  to  whom 
they  are  addressed      ....•••..       258,  254 

SLAVES. 

The  mortgagee,  or  hirer  of  the  slave,  is  in  place  of  the  master,  and  must 
supply  necessaries,  including  medical  aid,  such  as  a  good  master  ought  to 
furnish 11 

The  temporary  owner  or  hirer  sustains  the  loss  by  sickness,  running  away, 
and  other  casualties,  to  which  the  absolute  owner  would  be  liable  to  be- 
fore the  hiring,  and  he  must  pay  the  price  absolutely.         .        .  11 

If  a  slave  mortgaged  be  sold,  and  the  articles  conveying  him  to  the  mort- 
gagee be  misrepresented,  that  will  vitiate  the  contract        .  .  18 

How  persons  held  in  slavery  shall  sue  for  their  freedom;  what  privileges 
the  court  will  allow  them;  how  to  be  secured  by  the  sheriff  against  re- 
moval by  the  owner,  and  how  to  get  testimony,  &c 169 

Bill  in  equity  will  lie  in  some  cases  for  them 169 

SPECIFIC  PERFORMANCE. 
Not  to  be  decreed  when  it  would  be  hard  or  unjust,  or  unreasonable  to 

decree  it     .> 150 

If  the  vendors  can  make  title  to  part,  the  purchasers  who  are  obligees  shall 

not  take  part  of  that  part,  and  claim  damages  for  the  residue  150,  151 
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STOP  LAW. 

Under  the  law  commonly  called  the  stop  law  act,  all  circnmstancea  to  be 
obbenred  by  the  theriff  for  the  eecmity  of  the  ereditar,  mnat  be  obeenred 
or  he  will  be  Uable  himself .........        161 

SUMMARY  FROCEEDIJ^GS SS6 

SURETIEa 

If  a  snrety  get  judgment  for  too  much,  that  or  any  other  material  fact  may 
be  stated  in  the  petition  for  a  certiorari  ^ad  wiQ  be  inquired  into  on  the 
petition 241 

If  a  surety  execute  a  bond,  upon  a  promise  made  to  him  that  he  shall  not 
be  resorted  to,  and  if  he  afterwards  delay  the  recovery  of  the  obl^ee, 
be  will  lose  his  right  to  be  exonerated         ......  48 

If  he  confess  judgment  for  too  much,  or  pay  too  much,  it  is  his  own  loss  .         839 

Need  not  give  notice  of  the  suit  against  him  ......         340 

A  party  having  paid,  need  not  give  notice  of  his  intended  motion  for  judg- 
ment against  the  principal  or  his  executors 240 

Sureties  having  first  paid  the  debt  due  by  any  part  of  bond,  though  not  for 
money,  may  proceed  under  the  act,  1801,  ch.  15         .        .        .        •         239 

A  surety  shall  not  confess  judgment,  if  the  prinpipal  will  defend  and  offer  in 
court  sufficient  counter  security  .         ...,.,•        239 

His  right  to  an  action  against  his  principal  commences  by  payment  of  the 
money S37 

SURYEYOBS.    See  Febs. 

SURVEYS. 

How  to  be  made 140 

Surveys  upon  entries^  how  to  be  made 120 

A  survey  may  include  an  object,  called  for  in  any  part  of  its  bounds  184 
If  the  latter  enterer  make  the  first  survey,  it  is  subject  to  the  survey  to  be 
made  on  the  first  entry,  if  it  include  any  part  that  the  first  entry  righUy 

surveyed  may 184 

Survey  may  include  the  locative  call  in  any  part  of  it     .        .        .        278,  279 

TAXES. 

The  jurisdiction  of  the  court  attaches  upon  circumstances :  as  lands  in  the 

county,  and  taxes  due  and  unpaid 62 

Liands  covered  by  an  elder  grant  are  not  taxable 63 

Publication  should  describe  lands  by  the  date  and  number  of  the  grant, 

though  the  owner's  name  be  unknown 63 

Publication  not  properly  made,  the  judgment  is  void     ....  63 

Taxes  paid  by  one  discharges  all  other  taxes  due  upon  the  same  lands  lor 
that  year 800 
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TENANT. 

.Aiier  his  time  expiree,  mnst  give  up  poBseanon  to  his  landlord,  before  he 
will  ba  allowed  to  deny  his  title 158 

TENDER. 

Of  money  in  coart 27 

How  to  be  pleaded,  and  the  effect  thereof 299 

TRESPASS. 

If  the  plaintiff  reside  on  one  clearing  and  use  another,  he  is  enough  in  pos- 
session of  the  latter  to  maintain  trespass       173 

In  trespass,  if  the  defendant  justify  as  senrant  of  a  freeholder  or  termor,  the 
plaintiff  may  traverse  the  defendant's  giving  authority         .        .        .        173 

TRUSTEE. 

If  there  be  no  trustee,  tlie  court  will  appoint  one,  rather  than  the  trust  shall 
M 4 

TWICE  IN  JEOPARDY 110 

USES. 

A  grant  to  A  for  the  use  of  B,  is  a  use  executed  in  B 186 

What  will  raise  an  use  so  as  to  be  executed  by  the  statute,  and  how  they  are 
to  be  construed  so  as  to  effectuate  th^  trust         .        .  .        232,  283 

VARIANCE 242,250 

VENIRE  DE  NOVO. 
May  be  issued  by  a  court  of  errors 225 

VENUE. 

Change  of 98 

Might  be  a  second  time  changed  under  the  acts  of  1809  and  1815   .        .        196 

VERBAL  LEASES  i        .        154 

VERDICT. 

The  court  will  hardly  interfere  to  set  it  aside  upon  mere  evidence,  without 
an  intermixture  of  law 64 

Ought  to  find  upon  all  the  issues  256 

But  if  the  law  be  mistaken,  then  the  court  will  set  it  aside      ...  65 

A  verdict  upon  issues  directed  by  a  court  of  equity  ought  to  be  accompanied 
by  a  report  of  the  judge 113 

For  misbehavior  of  the  jury  the  judge  of  the  Circuit  Court  shall  set  it  aside, 
and  not  return  it  to  the  Court  of  Equity 113 

11'  the  plaintiff  at  law,  now  defendant  in  equity,  be  insolvent,  a  court  of 
equity  will  secure  the  defendant  at  law,  now  plaintiff  in  equity,  by  inter- 
posing in  his  behalf^  upon  a  bill  filed  for  the  purpose    .  •        113,114 

Verdict  how  &r  conclusive  between  the  parties 209 

51 
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Verdict  ought  not  to  be  set  aside  the  third  time  for  a  sappoaed  mistake  in 
weighing  the  evidence 264 

WARRANTY. 
Latent  defect 2tS 

WASTE 2» 

WILL. 

ATerment  of  intestacy  cannot  be  made  directly  against  a  probate  .  41 

Of  16  vocation  by  birth  of  a  child 60 

WITNESS. 

The  plaintiff  prodnced  A  to  prove  a  part  of  his  case,  and  afterwards  the  de- 
fendant called  A  to  prove  a  part  of  his  case ;  he  cannot  afterwards  dis- 
credit him  or  object  to  him 109 

WORDS. 
Words  which  are  actionable  and  those  not ;  and  they  are  to  be  onderrtood  in 

their  nsaal  acceptation 253,  254 

If  the  jury  say  generally  guiUif,  it  establiihes  the  motive  as  well  as  the 

words 254 

Verdict  that  he  is  guilty  of  speaking  the  words  does  not  establish  the  motive   255 


;»• 


INDEX  TO  5  HAYWOOD. 


ABATEMENT. 

Plea  not  verified  by  affidavit  not  to  be  regarded 82 

ACCOUNT. 

If  an  administrator  account  before  a  committee  of  the  court,  and,  when 
sued,  answer  that  he  will  produce  vouchers,  this  does  awaj  the  settle- 
ment  262 

ADJOURNMENT. 
Of  cases  into  Suporame  Court  '      .        .  ....         220, 280 

ADMINISTRATION 1,  121, 155,  224,  242,  261 

ADMINISTRATORS. 

Settlement  of  with  County  Court,  how  far  good     •        .        .        •         261,  262 

ADMISSIONS. 

Of  party '     .        .        258 

Former  admissions  not  to  be  qualified  by  subsequent  conversations        .  96 

ADVANCEMENTS 127 

ADVERTISEMENT. 
By  executors  not  conclusive 284 

AMENDMENTS. 

Allowed  by  Supreme  Court 210 

APPEAL. 

Not  brought  up  in  time,  judgment  affirmed,  and  cannot  be  set  aside  or 
cause  shown  for  new  trial 80 

If  judgment  be  affirmed,  12^  per  cent,  damages  only  aUowed  on  liquidated 
demands •         •        .        112 

ARBITRATION. 
Between  young  heirs  just  come  of  age  and  their  guardians  not  obliga- 
tory unless  the  submission  were  in  writing  and  under  seal,  and  cannot 
transfer  real  estates 151 
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ARREST  OF  JUDGMENT. 

Cannot  move  to  arrest  judgment,  and  afterwards  for  a  new  trial   .        .         166 

ASSETS. 

Assets  real,  what •        •        •        •        •  S 

Personal  first  liable 3 

The  creditor  must  fbUow  them,  if  paid  to  legatees  who  haye  given  bond  4 

AWARD. 

Not  under  seal,  can  neither  transfer  a  title  to  lands,  nor  estop  one  of  the 
parties  firom  claiming 887 

BILL  IN  EQUTIT. 

Will  not  lie  against  a  trustee  who  has  not  receiYed  any  benefit  himselfj  and 
did  not  act  with  a  firaudulent  view •        •  90 

Will  not  lie  upon  the  word  Jraudulendy  against  the  defendant,  nnlesB  thej 
charge  him  with  facts  which  show  a  firand S9 

BOND. 

For  title  not  jbarrable  hj  1 715,  ch.  41,  §  9,  nor  by  1789  .        .        .        •         12S 
Bond  to  conyey,  and  deed  made  hy  administrator  not  pursuing  the  law,  is 

void 123 

Bond  assigned  after  payable  is  subject  to  objections  upon  it  .        •        .         245 
Decreed  to  be  given  up  to  be  canceled 246 

BOUNDARIES. 

If  the  deed  caH-for  ^3,  stating  that  the  river  is  at  200,  and  the  river  be 
213,  the  line  must  bcr  extended  to  13*  beyond  the  river       .       .        .         123 

CERTIORARI 

Ought  to  be  brought  in  reasonable  time 226 

Is  proper  to  enable  the  defendant  to  make  a  defense  when  judgment  ia 
against  him  on  motion  without  notice 277 

CLAIM. 
Does  not  me^  action •        .       •       •      5,  14 

CLERK  AND  MASTER. 
What  orders  and  other  acts  he  may  do  in  vacation        •        .       .        •  66 

CONCEALMENT. 
By  the  vendor,  of  .a  material  fact,  renders  the  sale  void         .        .        .75,  245 

CONSIDERATION. 
Conveyance  or  assignment  to  a  child,  equity  will  act  upon  and  enforce  for 
him  as  well  as  for  the  grantor 49 
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CONSTITUTION. 

Does  not  allow  the  property  of  an  indiyidual  to  be  taken  away  or  affected 
by  a  poeterior  and  retrospectiTe  law 107 

CONSTITUTIONAL  LAW .        268 

.   CONVEYANCES. 
Set  aride  for  suggestion  of  falsehood,  or  misapprehension  or  mistake    .        275 

DAMAGES. 

Covenant  to  pay  Si 25  in  potash  at  $5  per  hundred,  each  $5  shall  be  deemed 
a  hundred  of  potash,  and  the  value  taken  as  it  was  when  the  delivery 
should  have  been  made 86 

Liquidated  and  unliquidated  damages 112 

DEBT. 

On  bond  for  conveyance  of  lands,  and  judgment  by  de&ult ;  there  need  not 

be  a  suggestion,  but  damages  may  be  assessed  without       .        •        «  85 

The  judgment  should  be  for  the  penalty,  to  be  discharged  by  the  damages 

assessed 85 

If  the  penalty  be  equal  to  the  damages,  but  not  to  the  costs  and  damages, 

the  costs  ought  still  to  be  paid    ........  85 

If  the  form  of  the  judgment  be  wrong,  the  Supreme  Court  will  rectify  it  85 
If  part  of  a  debt  due  by  bond  be  recovered,  the  balance  never  can  be  by 

another  suit 261 

DECISIONS. 

Courts  ought  to  follow  uncontradicted  decisions ;  but  if  they  be  different 
ways,  courts  may  elect  which  to  follow,  or  neither      ....  6 

DEEDS. 

An  absolute  deed  for  slaves,  obtained  from  an  old  man  80  years  of  age,  and 
easily  imposed  upon  and  incapable  to  transact  business,  and  for  a  sum 
greatly  under  value,  taking  advantage  of  a  variance  with  his  son,  and 
using  pretenses  not  intended  to  be  realised,  shall  be  set  aside    .        .  47 

If  the  death  and  handwriting  of  one  witness  be  proven,  and  80  years'  ab- 
sence of  the  other,  with  proof  of  the  defendant's  acknowledgment  that 
he  executed  it  as  surety  for  the  principal,  that  will  be  sufficient  proof  of 
the  deed 96 

See  Evidence: 

DEMURREB. 

If  not  argued,  and  yet  judgment  be  rendered  for  the  plaintiff,  discharging 
defendant  of  all  the  counts  demurred  to,  that  is  no  cause  for  reversing 
for  error 159 
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DEMURRER  TO  EVIDENCE 

Orerrules  a  bill  of  ezoeptions  to  evidence lit 

Must  state  ihe  fact  as  clearly  as  a  special  rerdict  wonld  ...  161 
Must  distinctly  admit  the  fitct  which  the  eyidence,  if  left  to  the  jury,  mi^t 

establish     «        ^        ^ 1€1 

Musi  admit  the  &ct  in  the  same  way  a  special  yerdict  wonld  state  it  161 

The  jury  must  determine  how  far  the  evidence  conduces  to  prove  the  &cty 

or  the  demurrer  must  admit  it,  or  otherwise  will  not  be  received        .       16i 

DEPARTURE  IN  PLEADING 524 


i 


DEPOSITIONS. 

Notice  proved  in  court  good  .        . 29 

Where  a  suit  is  rightly  named  in  the  dedimus^  but  not  mentioned  in  the  dep- 
osition, but  stated  there  to  be  in  pursuance  of  a  dedimus^  and  that  is  on 

record,  the  deposition  may  be  read  in  evidence 29        ' 

Notice  of  taking,  what  will  be  sufficient 109 

May  be  in  the  handwriting  of  a  disinterested  person  selected  by  the  com- 
missioner     164 

An  agent  examines  for  the  defendant;  this  is  proof  that  he  had  notice,  the 
agent  being  his  brother 162 

DISABILITIES IW 

DOWER. 

Out  of  what  estate  claimable 278 

ENTRIES. 

What  is  a  virtual  removal  of  one •        118 

Entry  is  void  which  is  made  upon  a  warrant  on  which  a  former  entry  was 

made  and  grant  issued        .........        128 

Entry  may  become  special  ex  post  facto,  and  will  be  then  good  against  a 

subsequent  entry 257 

If  A  take  B's  entry,  and  with  it  make  an  entry  for  himself^  B  will  not  be 

entitled  to  the  entry;  the  warrant  is  not  land;  it  may  be  oonverted, 

being  a  chattel,  &o. 134 

K  the  cause  become  known  before  the  second  be  made,  the  first  is  good  257 
The  act  of  1813,  ch.  83,  concerning  entries  and  surveys  is  constitutional       264 

EQUITABLE  CONVERSION        . 121 

EQUITY. 

Will  relieve  where  judgment  is  obtained  for  want  of  defense,  which  was  not 
made  because  of  an  agreement  between  the  plaintiff  and  defendant,  that 
the  latter  shall  not  be  prejudiced  by  it 81 

Equity  will  relieve  if  the  judgment  at  law  be  obtained  in  violation  of  an 
agreement  between  the  parties,  or  if  attempted  to  be  enforced  so  as  to 
have  an  effect  different  from  that  stipulation      .....  81 
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Entry  how  to  be  constmed ;  if  a  name  be  gained  by  reputation,  a  call  for  it 
18  good 257 

If  notorious  before  the  other  is  made,  it  is  good 257 

If  the  agreement  relate  t6  two  suits,  but  be  entered  only  iH  one,  it  shall  be 
extended  to  both 82,  83,  84 

If  plaintiff,  to  obtain  the  judgment,  agrees  not  to  proceed  against  the  de- 
fendant, he  shall  not  in  equity  be  allowed  to  do  so    .        •        •        .  88 

Equity  will  relieve  where  the  defendant  does  not  defend  himself  regularly 
upon  an  ejectment,  on  promise  of  the  plaintiff  that  he  shall  not  be  in- 
jured. 85 

EQUITY  OF  EEDEMPTION   . 60 

ERROR. 

Judgment  shall  not  be  arrested  for  informality       .....  86 
Upon  reversal,  defendant  may  recover  of  the  plaintiff  what  he  has  lost  by 

the  sale  of  his  property  by  an  execution  at  an  under  value         .        .  146 

What  judgment  to  be  given  in •        .  280 

If  the  judge  below  give  wrong  directions,  the  cause  shall  be  removable  155 
If  the  error  be  not  prejudicial  to  the  defendant  in  error,  he  shall  not  main- 
tain his  writ  of  error 159 

You  cannot  bring  error  and  then  move  to  arrest  judgment    .       •       •  164 

EVICTION 100 

EVIDENCE.    Sbb  Deeds. 

Handwriting  of  instrumentary  witness  may  be  proved  when  he  is  dead  or 
out  of  the  State,  and  is  to  remain  so  till  after  the  trial  .  97 

Old  bond  with  three  witnesses,  one  dead,  the  name  of  another  written  by 
the  obligor,  not  heard  of  for  ten  years,  reputed  to  be  dead,  and  that  the 
third  is  dead,  with  proof  of  the  handwriting  of  the  obligor ;  this  is  suf- 
ficient .      , 122 

The  judge  determines  upon  the  admissibility  of;  if  wrong,  bill  of  excep* 
tions  may  be  taken 162 

EXCESSIVE  DAMAGES 67 

EXECUTION. 

Is  the  sheriff  liable  for  executing  one  upon  an  irregular  judgment  ?  is  the 
vendee  liable  ?  is  the  plaintiff?  is  the  sheriff  liable  if  the  judgment  be 

void? 142,  148 

Is  the  sheriff  liable  if  process  not  issued  ?  or  the  defendant  before  the  judg- 
ment be  rendered  ? 148 

The  sale  by,  is  good  though  the  judgment  be  void  .  .  .  .  143 
Upon  irregular  judgments,  defendant  must  be  recompensed  by  plaintiff  144 
Execution  sale  good,  though  the  judgment  erroneous    ....        249 
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EXECUTOR. 

If  he  pays  beyond  assets  he  may  resort  to  the  real  estate  by  bill    ..  242 

Paying  beyond  his  assets  may  stand  in  place  of  the  creditor         •        .  5 

The  seven  yean'  act  of  1715,  and  of  1789,  ch.  23,  are  both  in  force    •  23 

Paying  above  assets  shall  recover  against  the  heir  if  he  could  not  have 

barred  the  creditor  when  sued  by  him 11 

The  inconveniences  remedied  by  the  act  of  1789,  ch.  23  .  .  .  282 
Executors  are  not  barred  as  to  the  claim  of  creditors,  if  tihey  ware  not  as  to 

the  heir  when  the  executor  paidthem 12 

The  act  of  1789,  with  respect  to  them,  what  changes  it  made  .  .  231 
MThere  the  surplus  goes  to  executor 231 

EXTINGUISHMENT. 
An  entry  extinguishes  the  warrant 136 

FIERI  FACIAa 

Issued  after  the  death  of  the  ancestor  as^ainst  his  heirt  cannot  reach  these 

descended  to  the  heir,  ibr  lands  are  not  the  ancestor's       .  147 

If  property  be  taken  and  sold,  to  which  the^./a.  did  not  extend,  it  does  not 

pass  to  the  vendee  -..•...»»...  147 
Entry  made  by  A  in  the  name  of  B  for  the  use  of  A,  will  %JLfa,  reach  it?  137 
A  warrant  paid  into  the  office  has  changed  its  property        .        .  185 

Deeds,  warrants,  &c.,  not  to  be  seized  by  sheriff  .        .        .        .         135 

Whether  the  purchaser  of  lands  takes  them  liable  to  aU  the  equities  they 

were  in  the  hands  of  the  defendants,  qucare 43 

Cannot  sell  an  equity  of  redemption 53 

Without  the  aid  of  a  statute,  does  not  extend  to  equitable  estates ;  trusts  are 

subjected  by  statute 54 

Equities  not  liable 55 

Lessee  sets  up  a  still  on  the  lands  of  the  lessor ;  it  may  be  told  .as  lessee's  by 

JL  fa*  against  him      #«««••••••         109 

Ft.  fa,  will  not  take  the  warrant  of  A  paid  by  B  into  the  office  for  an  entry 

made  by  himself  ............         135 

If  A  obtains  a  grant  in  the  name  of  his  child,  it  is  not  liable  to  fi,  fa. 

against  A   .        .        ^        .        .        .        : 137 

If  A  were  then  indebted,  it  would  not  make  it  subject  to  his  demand  .  188 
A  purchase  for  B  though  A  is  indebted,  fLfa,  against  A  will  not  reach  it  188 
Ft. /a.  upon  a  voidable  judgment ;  sale  good 288 


FIXTURES         <......«.       4       .        109 

FORGERY  ..Ai.*..*..        S68 

FRAUD. 

An  extraordinary  excess-  of  quantity  in  lands  granted  may  be  perhaps  taken 

as  evidence  of  fraud 108 

If  a  father  transfer  a  warrant  to  his  daughter,  having  property  enough  to 
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pay  his  debts,  which  afterwards  is  sacrificed  by  execution  sales  at  great 
under-yalue,  the  entry  for  the  nse  of  the  daughter  shall  not  be  taken  by 

bis  creditors ' 228,  229 

What  shall  be  a  fraud •        ...        188 

GRANTS. 
A  iwior  grantee  may  go  into  equity  to  remove  the  equity  to  which  the  latter 

grant  relates  when  that  equity  or  entry  is  misdated  to  his  prejudice  .        104 
The  Legislature  cannot  declare  them  void  if  not  so  in  law    ...        104 

For  fraud  by  an  excess  of  quantity. 108 

For  military  lands  beyond  the  military  bounds  is  not  Toid     ...        204 
May  be  repealed  by  sd-fa.  founded  upon  a  matter  of  record,  making  an 
issue  to  be  tried  by  a  jury,  and  upon  Aeir  verdict  pronouncing  a  judgment 
of  nullification    ...........        205 

Cannot  be  repealed  by  bill  in  equity 205 

Evidence  to  show  a  grant  void  may  be  given  on  collateral  issue,  and  the 

grant  will  be  considered  as  having  no  operadon  in  that  trial      .        .        205 
May  be  so  considered  though  the  fraud  do  not  appear  on  the  face  205 

A  repeal  nullifies  it,  but  an  avoidance  in  a  collateral  issue  does  not  repeal 

it 20« 

A  prior  grantee  may  have  a  scu/a,,  not  second  patentee  .  .  206,  207 
If  void,  may  be  so  considered  in  ejectment    ••••...        206 

Set,  fa*  will  lie  on  a  void  grant 206 

If  voidable  for  matter  ex  poti  facto  there  must  be  a  BcLfa.  .        .        .        206 

Of  the  set.  fa.  to  repeal 207 

The  first  grantee  may  by  set.  fa.  impeach  a  second  which  issued  to  his 
prejudice ;  but  the  second  grantee  cannot  impeach  the  first,  because  not 
issued  to  his  prejudice.  The  name  of  the  public  must  be  used ;  for  the 
right  to  sue  is  not  transferred  to  the  second  grantee  by  tiie  mere  execu- 
tion of  the  second  grant,  and  he  is  not,  but  the  government  is  the  party 

injured  by  the  first  grant 207 

Void  grant;  scu  feu  not  absolutely  necessary  in  some  cases,  and  the  in- 
stances        207 

The  cause  for  repealing  must  appear  of  record  by  verdict     •        .  207 

Grant  coming  in  question  incidentally,  its  invalidity  may  be  noticed,  and  it 
may  be  considered  as  operating  nothing     ......        208 

Whenever  the  cause  of  invalidity  appears  in  a  verdict  or  on  the  fiice  of  the 

grant 208 

Is  void  where  it  issue-s  firom  an  office  not  legally  constituted  .        .        .        209 

Or  for  lands  not  grantable 209 

Grrant  cannot  be  canceled  but  on  a  set.  fau 210 

Grant  may  be  avoided  by  a  judgment  upon  a  verdict  founded  on  parol  tes- 
timony         210 

Parol  evidence  may  be  given  in  ejectment,  to  show  that  the  grant  is  void  210 
The  fact,  to  invalidate  a  grant,  must  be  found  by  verdict  .  .  .  211 
Grant  cannot  be  repealed  but  by  the  intervention  of  a  jury  .  .  •  216 
Not  void  for  the  mistakes  or  misconduct  of  public  officers  •  .  .  216 
Grants  may  be  deemed  void  in  collateral  actions 222 
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GUARDIANS. 

A  guardian  ad  Utem  ought  not  to  be  appomted|when  there  is  a  general  one 

appointed  hy  the  County  Court 15S 

What  leases  hy  a  guardian  are  good 29S 

HEIRS. 

Judgment  ought  to  be  againrt  the  administrator  before  he  proceeds  against 

the  heirs 15S 

How  subjected  to  actions S 

May  plead  so  as  to  show  the  injustice  of  the  judgment  against  the  exec- 
utor, or  that  the  creditor,  as  to  himself  is  barred       ....  11 
Heir  cannot  bar,  if  the  executor  could  not  hy  the  act  of  limitations       •  11 

Is  discharged  when  executor  is SS9 

Sci  fa.  against  the  heir  ought  to  be  founded  on  plene  adminutrami  fyand 

for  the  executor 15S 

Not  suable  upon  a  judgment  against  the  ancestor 237 

And  how  to  be  proceeded  against,  and  what  debts,  &c.,  suable               •  2S8 

Could  not  plead  that  there  was  an  executor,  &o 298 

The  creditor  is  barred  as  to  the  heir  when  barred  as  to  the  executor  240 

IMBECILITY 43 

IMPRESSMENTS. 
Are  not  lawful,  unless  expressly  authorized  by  law  for  the  purpose       .  9S 

Extreme  necessity;  in  what  cases  it  justifies  interference  with  priTate 
property « 99 

INDICTMENT. 

Purporting  to  be  signed  by,  &C.,  and  when  set  out,  it  does  not  so  purport^ 
is  fatal  to  the  incUctment •        •         85€ 

INJUNCTIONS. 

May  issue  to  quiet  possession  till  the  hearing €3 

Arguments  on  a  motion  founded  upon  an  alleged  breach  o^  should  apply 

only  to  the  breach 64 

May  issue  on  the  oath  of  the  party 64 

The  proceedings  when  a  breach  of,  is  allied  and  moTcd  upon      .        .  64 

INSIMUL  COMPUTASSrr. 
The  admission  of  the  debt  by  the  executor  is  evidence  oi^  to  avoid  chaiging 
him  de  bonis  proprus  .        • 163 

JEOFAILS. 
Cure  verdicts  in  issues,  not  assessment  of  damages  on  default       .        .  83 

JOINDER  IN  TORTS       .  30 
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JOINT  AND  SEVERAL. 

Wlien  seyeral  persons  are  sued  in  trespass,  the  process  mnst  be  continned 
against  all  till  it  be  ran  out 82 

JUDGMENTS. 

A  judgment  on  motion  must  have  so  much  certainty  as  to  be  capable  of 
being  pleaded  in  bar  in  another  motion  fi>r  the  same  cause.    The  parties 

should  be  stated  clearly '      .  88 

If  A  and  his  sureties  be  in  one  suit,  and  A  and  his  other  sureties  be  in  an- 
other, and  thejr  are  consolidated,  and  judgment  upon  one  demand  not 
specifying  which,  it  mnst  follow  that  this  judgment  be  paid  by  some 
sureties  who  were  not  bound  for  the  demand.    The  judgment  is  yoid  for 

an  uncertainty  that  is  reversible 88 

Also,  the  cause  of  the  judgment  should  be  stated 89 

Will  not  bind  lands  already  in  equity  belonging  to  another,  though  the  de- 
fendant be  the  legal  owner 42 

A  judgment  is  not  a  lien  upon  lands  conyeyed  to  sureties  far  their  indem- 
nification before  the  judgment  rendered 59 

Must  be  produced  where  a  party  in  ejectment  claims  under  %  JL  fa.  164 

The  pnrohasers  under  execution  against  the  lands  of  the  mortgagor  will 

aoqtdre  no  title  in  the  equity  of  redemption  or  in  the  lands  subject  to  58 

The  purchaser  for  his  money  advanced  may  in  some  cases  stand  in  place 

of  the  mortgagee 53 

For  what  cause  produced 154 

If  a  purchaser  of  the  lands  from  A,  subject  to  a  judgment,  gave  him  the 
money  to  satisfy  the  judgment,  and  he  misapplies  it,  the  purchaser  shall 

have  a  decree  against  him  for  it 58 

Judgment  according  to  scL  fa,  means  according,  to  ,the  statements  therein 

made 158 

Judgment  according  to  $ci.  fa.  in  former  times  good      ....        158 
Judgment  ought  to  be  shown  when,  by  its  lien,  an  intermediate  conveyance 

is  to  be  overreached 153 

A  verdict  in  absolute  terms  may  be  taken  as  one 153 

A  judgment  is  void  if  defendant  not  served  with  process       .        .        .87, 155 
Judgment,  when  produced,  may  be  deemed  a  nullity,  but  the  court  cannot 
reverse  it 155 

JUDICIAL  OPINIONS. 
Cannot  be  given  by  the  Legislature 882 

JUBISDICTION. 

The  Supreme  Court  cannot  issue  an  injunction  in  a  cause  depending  in  the 
Circuit  Court 68 

A  grant. is  issued  by  Tennessee  on  North  Carolina  claims,  lids  being  not 
a  grant  issued  by  Tennessee  by  virtue  of  its  sovereignty,  and  on  a  title 
distinct  firom  that  of  North  Carolina,  is  not  within  tiie  jurisdiction  of  the 
fisderal  court 116 
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Judgment  a  lien  on  lands 245 

If  plaintiff,  by  credits,  reduce  the  sum  nnder  $100,  he  may  sue  far  the  bal- 
ance before  a  justice 260 

Jurisdiction,  how  ascertained 258 

Where  it  is  a  certain  sum  that  giyes  it 259 

JUSTIFICATION  IN  TRESPASS 297 

LANDLORD  AND  TENANT. 

The  tenant  cannot  bo  allowed  to  claim  the  land  leased  to  him  by  a  different 
title  until  after  he  hath  first  deliyered  up  the  possession  to  his  landlord      101 

LANDS. 
All  the  lands  of  an  heir  bound  bj  judgment  firom  the  date  of  the  leading 

process 2S8 

A  bond  by  deed  or  devise  to  pay  debts  could  not  be  reached  by  suit  against 

the  heir 338 

LIEN. 

By  judgment 43 

Moneys  paid  to  the  vendor,  a  lien  upon  the  lands  in  case  the  bargun  be  re- 
scinded        242 

LIMITATIONS. 

Whatisaclaim 19 

The  act  of  1 715,  ch.  48,  §  9,  is  in  force  because  of  former  decisions ;  but  claxm 

is  not  action 15 

If  defendant  within  the  time  of  limitation  admit  the  debt  to  be  unsatisfied, 

that  takes  it  out  of  the  act 97 

The  act  of  1715,  ch.  48,  §  9|  but  for  former  decisions,  could  not  extend  to 

heirs  .         .»...* 2,  9 

And  now  does  not  bind  creditors  and  next  of  heirs  as  to  a  surplus  remain- 
ing undisposed  of  after  seven  years 3 

But  if  the  surplus  be  paid  away  to  the  next  of  kin,  creditors  are  barred  3 

The  court  cannot  make  exceptions  unless  the  law  has  done  it        .        .  4 

The  act  of,  may  or  may  not  be  used  by  the  defendant    ....  4 

The  executor  Is  not  obliged  to  use  it 5 

Distributees  and  heirs  may  plead  it 5 

But  not  if  commenced  in  due  time  ascainst  executors     ....  5 

Limitation  of  a  claim  does  not  limit  the  action 5 

As  to  heirs  does  not  include  devisees  not  then  liable  by  law        .        .  6 
The  act  of  1715  includes  judgment  against  the  ancestor,  though  no  action 

K  lay  against  the  heir             .        •        .                        •                •        .  6 
The  act  of  1715  could  only  bar  the  judgment  against  the  ancestor  as  to 

half 6 

The  act  of  1789,  ch.  25,  §  5,  is  not  conditional 6»  9 

Nor  is  it  engrafted  upon  1715^ 6 

The  act  of  1715  is  repealed  as  to  executors 7 
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Claim  is  not  action 7 

The  act  of  1715  could  not  bar  in  favor  of  devisees        ....  7 

Nor,  as  to  claims,  the  heir  could  not  be  sued  for 8 

The  act  of  1715,  ch.  48,  §  9,-  probably  did  not  originally  extend  to  heirs  8 

The  heir  is  exonerated  when  the  executor  is 9 

If  a  creditor  is  barred  as  to  the  executor,  he  is  so  as  to  the  heir    .        .  10 

The  heir  may  plead  the  act  of  limitations 10 

If  there  be  several  heirs,  and  one  be  ^feme  covert^  the  others  will  be  barred 

if  they  do  not  sue  in  seven  years 113 

In  what  form  the  heir  ^ould  plead  the  act  of  limitatioa  against  the  exeen* 

tor  who  has  paid  beyond  assets «        .  1 

The  acts  of,  for  confirmation  of  land  titles,  how  construed     •        .        .  286 

IVhat  is  a  color  of  title  required  by  the  act  of  limitations      •        .        •  288 

Deed  founded  upon  a  grants  the  meaning  of  this  phrase  .  .  .  288 
When  it  begins  to  run  in  favor  of  a  guardian  who  claims  the  lands,  and 

when  in  iavor  of  his  alienees 292,  298 

LOCATORS. 
Their  rights 42 

MISREPRESENTATION 271 

MISTAKE 271 

MORTGAGE. 

Personal  property  mortgaged,  and  left  with  the  mortgagor  and  disposed  of 
by  him,  the  mortgagee  cannot  foUow 56,  57 

NEW  TRIAL. 

It  is  no  cause  for,  that  defendant  was  absent  when  it  came  on      .        •    82,  36 

A  juror  not  excepted  to 32,  36 

Newly  discovered  evidence,  witness  ought  to  state        .        .        .        .  32 

Should  not  be  granted  on  the  affidavit  of  a  party  of  newly  discovered  evi- 
dence ;  others  must  state  it  and  what  more  must  be  therein        .        .  86 
New  trial  at  law  may  be  granted  by  equity,  in  what  cases    .        .        .  63 
Not  to  be  granted  where  the  jury  have  fairly  deliberated  and  adopted  one 

of  two  results  from  the  evidence 97 

'  May  be  moved  for  at  any  time  before  judgment  .  .  ^  •  .  120 
What  should  appear  to  authorize  a  new  trial  in  equity  ....  68 

If  moved  for  in  a  subsequent  term  before  judgment,  the  cause  for  ought  to 

be  strong 120 

If  a  record  be  delivered  to  the  jury  in  open  court  and  not  objected  to,  the 
unsuccessful  party  shall  not  urge  it  as  a  cause  for  a  new  trial    .        .  87 

OYER. 

Cannot  in  general  be  demanded  of  a  record 121 
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PENALTY. 

Bonds  with,  for  the  oonyeyance  of  landB,  on  the  condition  how  judgment 
shaUbe 9$ 

PLEAS. 

A  plea  cannot  be  rejected  as  put  in  without  an  order  after  it  has  stood  on 
the  docket  some  terms  unobjected  to  .        •       ^  .        .    66,  €7 

The  plea  of  ntd  Hel  record  to  a  scufa.  on  a  prosecution  bond  does  not  pvt 
in  issue  the  execution         ••.••.•••        in 

Plea  when  and  upon  what  terms  to  be  amended S27 

Pleas  of  matters  deemed  material  by  decision  which  had  been  made  at  the 
time  and  not  contradicted  shall  be  reoeiTed 338 

We  must  go  back  to  the  good  pleading  overlooking  the  bad,  and  give  judg- 
ment vpoa  that tK 

POSSESSION. 

If  possession  of  part  be  taken  hj  an  intruder,  the  possession  of  all  the  ree- 
idue  remains  with  the  former  possessor,  who  is  in  actual  possession   .  €S 

PROOF  OF  SIGNATURE 99 

PROPERTY. 

If  an  agent  compromises  and  receives  a  note  for  the  debt,  that  note  is  the 
agent's • 135 

If  A  use  ilie  land  warrant  of  B,  make  an  entry  with  it^  and  paj  it  into 
the  office,  B  must  sue  him  in  trover    ••••.•.         136 

PROSECUTION. 

Bond  for  prosecution  may  be  the  foundation  for  a  $cL  fa,      •        .        .         121 
The  bond  should  be  particularly  stated  in  the  sou  fa,    •        •        .        .  63 

REAL  ESTATES. 

Are  understood  in  the  same  sense  as  ihe  term  imported  in  the  act  of 
George  IL 

REIMBURSEMENT. 
BiQfor         .         .         .        •    , 1 

REGISTRATION. 

If  a  mortgage  wiUxout  date  be  registered,  it  must  be  taken  as  not  registered 
in  time ,  57 

RELATION. 

The  title  by  grant  does  not  relate  to  the  entry  when  it  is  uncertain  at  what 

time  the  entry  was  made    . lOS 

Of  a  deed  by  registration 298 
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REMOVAL  OF  CAUSE  INTO  FEDEEAL  COURT    .       .  118 

REPEAL. 
What  is  a  repeal  of  a  statute 4 

RESCISSION. 

A  contract  for  the  sale  of  lands  shall  be  rescinded  if  the  vendor  show  to  the 

purchaser  lands  which  did  not  belong  to  his  tract,  or  part  of  it          •  78 

Defectiye  title 241 

RESTITUTION. 

Writ  of,  issues  not  against  vendee  at  execution  sale,  but  against  the  plain- 
tiff      .        . 144 

SALE. 

Void  if  vendor  conceal  a  fact  which  renders  his  title  void      .      .        .        245 
What  act  of  the  vendee  will  excuse  vendor  firom  refunding  the  purchase 
money 276 

SCIRE  FACIAS. 

May  be  founded  upon  a  bond  for  prosecution 121 

Not  naming  but  describing  the  heirs  is  good  .        •        •        .         280,  285 

SHERIFF. 
Judgment  against 89 

SPECIFIC  PERFORMANCE. 

The  employer  sells,  and  leaves  only  a  part,  barely  sufficient  to  pay  the  lo- 
cator the  part  agreed  to  be  given  to  him,  his  lien  shall  be  upon  it      •  40 
Not  decreed  unless  the  title  be  clearly  good 841 

STANDING  IN  PLACE  OF  ANOTHER 
When  it  shall  be   .        •        .        • 57 

STATUTE- 

A  retrospective  act  of  the  Assembly  infringing  private  rights  or  property 
is  void 223 

SUBSTITUTION 1,  242,  248 

TAXES  AND  TAX  SALES. 

Arguments  in  support  of  answered 298,  299,  800 

What  tax  sales  are  good 296,  297,  298,  800 

In  sales  ibr  the  direct  tax  all  circumstances  mentioned  in  the  act  must  ap- 
pear to  have  been  observed 92 

The  list  must  be  published,  the  amount  of  taxes,  a  demand  of  payment,  a 
specification  of  the  land,  &c 92 
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See  also ,      ,        .        . 247 

Who  is  liable  for 298 

What  the  record  mast  set  out 252,  294,  297 

The  proceedings  to  sell  lands  are  summarj  ones 258 

What  enables  the  County  Court  to  proceed  ....        255,  294,  297 

TRESPASS. 

Timber  annexed  to  the  freehold  of  A  cannot  be  taken  from  them  by  B, 
though  it  belonged  to  him  when  annexed         .....        1S5 

TRUST. 

It  is  not  a  trust  if  A  pays  the  money  and  takes  a  conyeyance  in  the  name  of 
his  child 137 

Kot  resulting  to  A,  it  cannot  betaken  by  Kji.fa.  against  him,  though  he 
paid  for  the  land  conyeyed  to  his  child 137 

VARIANCE. 

Between  caption  and  commission  in  depositions 28 

.  •        •  •        • 

VENDEE. 
Not  affected  by  the  irregularity  or  yoidableness  of  the  judgment        .        145 

VERDICTS. 
Cure  of  defects  by .  30 

WARRANTY. 

Action  founded  upon  a  covenant  for,  must  allege  an  encUon        .        .        100 

WEAKNESS. 

When  a  deed  may  be  set  aside  for  the  weakness  of  the  grantor     •  4S 

WILLS. 
Construction  of 104 
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